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INTRODUCTION 

This  is  a  petition  to  review  a  decision  and  order  of  the 
Federal  Trade  Commission. 

The  complaint  (3-27)  1^  filed  in  1957, charged  Southern 
California  Jobbers,    Inc.    (referred  to  as  SCJ)  with  being  the 
medium  or  instrumentality  whereby  the  other  respondents  (who  are 
jobbers  of  automotive  parts)  induced  discriminating  prices  and 
discounts  from  their  suppliers  (22-23). 

The  answer  (28-34)  denied  the  essential  allegations  of  the 
complaint  and  set  up  a  defense  of  cost  justification. 


!_/  Figures  in  parentheses  refer  to  pages  of  the  Transcript 

unless  otherwise  designated. 
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Thereafter,    on  June  20,    1960,   the  Trial  Examiner  rendered 
his  initial  decision  (35-64)  and  recommended  a  cease  and  desist 
order.     This  was  adopted  as  the  order  of  the  Federal  Trade  Com- 
mission (65-66). 

A  petition  for  review  was  filed  by  respondents  and  this 
Court,   after  argunnent,    rendered  its  opinion  on  October  9,    1962. 
Alhambra  Motor  Parts,    et  al.    v.    Federal  Trade 
Commission,    309  F.  2d  213  (C.  A.    9). 

This  decision  affirmed  that  part  of  the  order  applying  to 
the  brokerage  operation  because  the  petitioners  conceded  the 
point.     As  to  the  warehouse  operation,    the  order  was  set  aside 
and  remanded  for  further  consideration  of  the  cost  justification 
defense  and  "the  status  of  SCJ  as  the  buyer  and  direct  recipient  of 
the  price  differential.  " 

Subsequently,    on  May  18-24,    1964,   a  new  hearing  was 
held  before  a  Trial  Examiner  who  rendered  his  "Supplemental 
Initial  Decision  on  Remand  of  a  Proceeding"  on  November  20, 
1964  in  which  he  found  that  (1)  the  "respondent  jobbers  (petitioners 
here)  are  the  real  purchasers  within  the  meaning  of  the  Robinson- 
Patman  Act,   (2)  that  complaint  counsel  have  failed  to  establish 
that  the  price  differentials  granted  to  SCJ  were  not  cost  justified, 
or  that  the  jobber  members  knew  or  should  have  known  the 
differentials  were  not  cost  justified  and  (3)  complaint  counsel 
failed  to  establish  that  the  respondents  (petitioners  here)  induced 
or  received  a  discrimination  in  price"(3782-3818). 

Accordingly,    the  Trial  Examiner  ordered  that  the  complaint 
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be  dismissed  (3817-3818). 

Complaint  Counsel  appealed  to  the  Commission  and  on 
December  17,    1965,   the  Commission,   by  a  majority  vote.    Com- 
missioners Elman  and  Jones  dissenting,    reversed  the  Trial 
Examiner  and  entered  a  new  cease  and  desist  order  (4047-4052). 

This  petition  seeks  to  review  this  last  order  of  the  Federal 
Trade  Commission. 

JURISDICTION   OF   THIS   COURT 

The  several  Petitioners  conduct  their  businesses  in  the 
State  of  California  (see  Paragraph  1  of  the  Complaint,    6-20,    incl.  , 
admitted  by  Paragraph  1  of  the  Answer  (28)  and  included  in  the 
findings  of  fact  in  the  Initial  Decision  (35-45  Incl)  ).     This  Court 
has  jurisdiction  of  the  proceeding  and  of  all  questions  to  be  deter- 
mined therein,   by  virtue  of  15  U.S.C.A.    45(c),   which  reads  in 
part  as  follows: 

"(c)         Any  person,   partnership,    or  corporation  required 
by  an  order  of  the  Commission  to  cease  and  desist  from 
using  any  method  of  competition  or  act  or  practice  may 
obtain  a  review  of  such  order  in  the  court  of  appeals  of 
the  United  States,   within  any  circuit  where  the  method  of 
competition  or  the  act  or  practice  in  question  was  used 
or  where  such  person,    partnership,    or  corporation  resides 
or  carries  on  business,   by  filing  in  the  court,   within  sixty 
days  from  the  date  of  the  service  of  such  order,    a  written 
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petition  praying  that  the  order  of  the  Commission  be  set 
aside.     A  copy  of  such  petition  shall  be  forthwith  served 
upon  the  Commission,   and  thereupon  the  Commission 
forthwith  shall  certify  and  file  in  the  court  a  transcript 
of  the  entire  record  in  the  proceeding,    including  all  the 
evidence  taken  and  the  report  and  order  of  the  Commission. 
Upon  such  filing  of  the  petition  and  transcript  the  Court 
shall  have  jurisdiction  of  the  proceeding  and  of  the  question 
determined  therein,   and  shall  have  power  to  make  and 
enter  upon  the  pleadings,    evidence,   and  proceedings  set 
forth  in  such  transcript  a  decree  affirming,    modifying, 
or  setting  aside  the  order  of  the  Commission,   and  enforc- 
ing the  same  to  the  extent  that  such  order  is  affirmed, 
and  to  issue  such  writs  as  are  ancillary  to  its  jurisdiction 
or  are  necessary  in  its  judgment  to  prevent  injury  to  the 
public  or  to  competitors  pendente  lite.  " 

STATEMENT   OF    THE   CASE 

SOUTHERN   CALIFORNIA   JOBBERS,   INC.    is  a  coopera- 
tive corporation,    duly  organized  under  the  laws  of  the  State  of 
California.     Its  Articles  of  Incorporation  were  filed  December  6, 
1935  (71,    CX-2  1/). 

Its  principal  place  of  business  is  located  at  1621  East  27th 


2_/  CX  refers  to  Commission  exhibit.     RX  refers  to  Respond- 

ents' Exhibit. 


Street,    Los  Angeles,    California  (1984,    2042)   where  it  maintains 
a  warehouse  of  37,  200  square  feet  of  which  3,  000  square  feet  are 
devoted  to  office  space  (2042),    and  where  it  has  thirty-seven 
employees,    plus  three  more  in  supervisory  positions    (2042-3). 

In  the  first  quarter  of  1964,    the  inventory  in  the  ware- 
house was  between  $573,  000.  00  and  $574,  000.  00    (2044;    CX  226A 
&  B). 

At  the  time  of  filing  the  complaint,    there  were  fifty -nine 
stockholder  members  of  SCJ  (35-45),    each  owning  one  share  of 
stock  (46).     At  the  time  of  the  second  hearing,    there  were  sixty- 
five  stockholder  members  (2074).     Each  of  these  members  is  a 
jobber  of  automotive  parts  in  competition  with  other  jobbers  (46), 
including  both  other  members  of  SCJ    (138,    806-807)    as  well  as 
jobbers  who  are  not  members  (138,    170,    499,    512,    519,    520,    529, 
547,    550,    575,    587,    635,    641,    668,    683,    720,    726). 

SCJ  purchases  merchandise  from  various  suppliers  and 
stocks  that  merchandixe  in  its  warehouse.     These  purchases  are 
made  at  regular  warehouse  prices,    that  is  to  say,    the  same  prices 
as  are  paid  by  other  warehouses  (204,    237,    273,    281,    286,    290, 
295,    317,    329,    336,    340,    350,    351,    352,    353,    356,    387,    389,    391, 
392,    393,    412,    449,    470,    472,    486,    487,    610,    613,    624,    627,    661, 
663,    664,    691,    692,    693,    710,    832,    1114,    1116,    1263,    1278,    1290, 
1378,    1433). 

After  the  former  order  of  this  Court,    SCJ  discontinued 
all  drop  shipments    (1205,    1206,    1378,    1433,    1889,    1933,    1934, 
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3/ 
1939,    2021,    2077).      There  is  no  evidence  to  the  contrary. - 

Mr.    Jacobsen  (1644)    stated  he  knew  that  SCJ  picked  up 
merchandise  and  merely  transferred  it  from  one  truck  to  another. 
But  he  was  forced  to  admit  that  his  knowledge  was  of  an  incident 
prior  to  October,    1962  which  was  the  date  of  the  earlier  opinion 
of  this  Court  (1646). 

The  Commission  has  found  "that  practice  (drop  shipments) 
apparently  have  been  discontinued  by  S  C  J  .    .    .    "    (4028). 

The  merchandise  in  the  warehouse  is  paid  for  by  SCJ  and 
then  sold  to  its  jobber  members  in  such  quantities  as  they  may 
order,    SCJ  performing  the  usual  breaking  of  bulk  and  repackaging. 
Each  member  is  billed  for  his  purchases  at  jobber  prices. 

After  deducting  the  cost  of  operation  which  is  6  or  7  per 
cent  of  the  total,    the  remaining  profit  is  credited  to  the  members 
quarterly  in  proportion  to  their  purchases  of  the  several  lines 
(2097-2098). 

The  Commission  states  "the  price  differentials  in  issue 
here  at  this  stage  are  confined  to  the  warehouse  distributor's 
discount  of  approximately  20  per  cent  from  the  jobber's  price 
granted  the  respondents  by  their  suppliers"  (4028). 


3_/  Although  complaint  counsel,    at  the  opening  conference, 

disclaimed  any  question  of  compliance  (1005),    he  later  stated 
(2117)  that  the  minutes  of  SCJ  contained  "indirect  evidence"  that 
might  be  considered  "drop  shipments  or  not  drop  shipments". 


STATEMENT   OF    THE   ISSUES 

Petitioners  contend  that  the  cease  and  desist  order  of  the 
Commission  should  be  vacated  and  set  aside  and  the  complaint 
dismissed  for  the  following  reasons: 

1.  That  there  is  no  substantial  or  probative  evidence 
to  support  the  finding  and  conclusion  that  the  jobber 
members,    not  Southern  California  Jobbers,    Inc.  , 
are  the  buyers  of  merchandise  from  the  suppliers. 

2.  That  complaint  counsel  utterly  failed  to  support  the 
burden  of  proof  that  the  warehouse  discount  granted 
to  Southern  California  Jobbers,    Inc.    was  not  cost 
justified. 

3.  That  the  Commission  erred  in  failing  to  find  and 
conclude  that  the  distribution  of  net  earnings  to  the 
stockholders  of  Southern  California  Jobbers,    Inc. 
was  within  the  exemption  of  Section  4  of  the  Robinson 
Patman  Act. 

4.  That  the  order  of  the  Commission  in  effect  declares 
that  a  cooperative  organization  is  per  se  an  illegal 
organization    which  cannot  be  allowed  to  conduct 
business  in  the  manner  in  which  cooperatives  have 
conducted  business  from  time  immemorial,    and  to 
that  extent,    the  order  is  contrary  to  the  law  and  the 
evidence  and  in  excess  of  the  powers  granted  to  the 
Federal  Trade  Commission  by  the  Congress. 
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THERE   IS  NO  SUBSTANTIAL  EVIDENCE   TO  SUP- 
PORT  THE   FINDING    THAT   THE   MEMBER  JOB- 
BERS  ARE   THE   PURCHASERS  OF    MERCHANDISE 
FROM   THE  SUPPLIERS  OF   SCJ. 


The  Commission  has  found  that  the  member  jobbers  of 
SCJ  are  the  purchasers  of  the  merchandise  from  the  suppliers. 
The  reasoning  is  that  the  cooperative  is  owned  and  controlled  by 
the  members  through  a  Board  of  Directors  and  committees,    that 
the  sole  purpose  of  the  cooperative  is  to  provide  opportunities 
for  advantageous  purchasing  that  it  sells  to  none  except  members, 
that  the  discounts  are  the  property  of  the  members  and  that  SCJ 
acts  as  agent  for  its  members. 

This  doctrine  is  an  outgrowth  of  the  decisions  in  the  group 
buying  cases  where  there  was  no  warehouse  and  the  individual 
orders  of  the  members  jobber  was  sent  to  the  supplier  who  shipped 
directly  to  the  member  jobber.     It  was  held  in  those  cases  that  the 
jobber  miember  was  the  purchaser  and  the  supplier,    the  seller, 
American  Motor  Specialties  Co.    v.    F.  T.  C. 

278  F.  2d  225    (2nd  Circuit),    Cert.    Den.  , 
364  U.  S.    884. 

In  that  situation,    the  particular  merchandise  could  be 
identified  on  the  books  of  the  seller  and  those  of  the  jobber 
member  as  being  shipped  directly  from  supplier  to  jobber,    so 
there  was  somie  basis  for  the  conclusion. 

But  here  the  situation  is  different.    SCJ  buys  in  large 


quantities,    usually  carloads  or  truck  loads.     The  merchandise  so 
bought  is  delivered  to  the     SCJ       warehouse  and  becomes  part  of 
the  warehouse  stock.     Complaint  counsel,    throughout  the  hearing, 
tried  to  imply  that  orders  from      SCJ      jobbers  were  transmiitted 
directly  to  the  suppliers  and  that  specific  merchandise  was  deliv- 
ered to  the  jobber  member,    merely  by  shifting  the  package  from 
an  incoming  to  an  outgoing  truck   (2077,    2117).     Complaint  counsel 
were  given  access  to  all  of  SCJ's  records  of  purchase  and  sale. 
They  called  for  such  of  these  records  as  they  selected  and  exam- 
ined them  at  length  (2118-2120). 

But  not  one  scrap  of  evidence  was  introduced  to  support 
the  thesis.     The  testimony  of  Mr.    Huffaker  (1939),    Mr.    Dixon 
(2077-8)    and  Mr.    Kardas  (2021)    stands  undenied  --  there  is  no 
such  practice  in  SCJ.    All  merchandise  goes  into  the  warehouse 
stock  until  an    order  is  received. 

RX  35  and  RX  36  provide  a  good  illustration  of  one  month's 
transactions  in  the  nnerchandise  of  one  supplier,   five  purchases 
at  a  total  cost  of  $8774.  79  and  two  hundred  sixty-seven  sales  for 
the  total  sales  price  of  $3771.  31.    Not  a  single  purchase,    as 
shown  by  these  records,    can  be  matched  with  a  corresponding 
sale  to  a  jobber  member 

So  every  element  of  a  sale,    that  is  to  say,    specified  goods, 
unit  or  total  price  and  privity  of  contract  is  entirely  missing  as 
between  a  supplier  and  the  jobber  member.     And  not  even  complaint 
counsel  has  contended  that  a  supplier  could  look  to  the  individual 
member  for  his  money. 
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Of  course,    it  is  vital  to  the  Commission's  case  that  the 
jobber  members  shall  be  considered  the  purchasers.    In  Alhambra 
Motor  Parts  v.    F.  T.  C.  ,    309  F.  2d  213,    this  Court  said: 
"In  answer  to  the  Commission's  complaint,    peti- 
tioners advanced  the  defense  of  cost  justification. 
Such  a  defense  would  not  have  been  necessary,    if 
S.  C.  J.    rather  than  the  jobber  members  had  been 
found  to  be  the  buyer  from  the  manufacturer"    (5) 
Footnote  5:    "In  that  event,    since  it  was  neither 
alleged,    proved  nor  found  that  S.  C.  J.    received  a 
price  discrimination  as  compared  to  competing 
warehouse  distributors,    no  defense  would  have 
been  required. " 

We  submit  that  the  mere  fact  that  a  corporation  is  con- 
trolled by  its  stockholders  (as  is  every  corporation  and  required 
by  California  law    (Corporations  Code  §12600;    2105)    is  not  enough 
to  justify  the  holding  that  the  jobber  members  are  the  purchasers 
from  the  manufacturers,    especially  when  there  is  not  one  iota  of 
evidence  showing  direct  dealings  between  thenn. 

It  is  to  be  anticipated  that  Commission  Counsel  will  rely 

on  the  N  P  W  and  Monroe  cases  to  support  their  argument  on 

control.    We  believe  these  cases  are  distinguishable. 

General  Auto  Supplies,    Inc.  ,    v.    Federal  Trade 

Commission,    346  F.  2d  311  (CA-7). 

This  was  a  case  of  a  limited  partnership  where  the  general 
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partner  operated  a  warehouse  in  Atlanta  and  the  limited  partners 
were  jobbers  located  in  several  states.    About  six  per  cent  of  the 
sales  were  made  to  jobbers  who  were  not  partners  and  20  per  cent 
of  the  sales  were  drop  shipped  to  the  limited  partners. 

The  decision  seems  to  be  based  on  three  factors: 
First:  That  there  was  such  control  by  the  limited 

partners  as  to  hold  that  the  partners  were 
the  buyers. 
Second:  That  the  warehouse  did  not  sell. 

Third:  There  was  evidence  to  support  a  holding 

that  the  warehouse  discount  was  not  cost 
justified. 
Monroe  Auto  Equipment  Co.  v.    Federal  Trade  Com- 
mission,   374  F.  2d  401    (CA-7)    Cert.  Den. 
Here,    Monroe  was  charged  with  granting  discriminatory 
prices  to  warehouses  which  in  turn  owned  or  controlled  jobbing 
outlets.     Cost  justification  was  not  pressed  on  appeal. 

The  jobbers  were  held  to  be  the  purchasers  in  a  situation 
where  one  Hart  owned  a  business  which  was  both  a  warehouse  and 
a  jobbing  outlet  and  three  other  jobbing  stores.     There  were  four 
other  jobbing  corporations  with  the  same  name.     In  each  case,    the 
same  Hart  was  the  principal  stockholder,    president  and  chairman 
of  the  Board. 

In  both  cases,    the  Court  rejected  any  argument  based  on  the 
Crog  decision. 

Central  Retail-Owned  Grocers,    Inc.    v.    Federal 
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Trade  Commission,    319  F.  2d  410    (CA-7). 
This  was  a  case  of  a  cooperative  which  distributed  its  net 
earnings  to  its  members,    based  on  their  purchases.     The  Com- 
mission charged  that  the  distribution  of  earnings    (which  were 
part  of  the  profits  arising  from  the  discount  allowed  the  coopera- 
tive)   were  the  equivalent  of  a  brokerage  or  commission  paid  to 
a  purchaser,    and  therefore  a  2(d)    violation.     The  Court  rejected 
this  contention,    saying: 

"It  is  apparent  to  us  that  the  inference  of  the  Com- 
nnission  to  the  effect  that  Central  received  commis- 
sions,   brokerage  or  other  connpensation  or  allow- 
ances or  discounts  in  lieu  thereof  from  its  suppliers 
was  improperly  drawn  from  comparisons  of  broker- 
age paid  by  such  suppliers  on  sales    which  they  made 
to  brokers  with  the  price  reductions  granted  Central. 
The  inference  upon  which  the  Commission's  findings 
and  order  are  based  has  no  substantial  evidence  in 
the  record  to  support  it.     Instead,    the  record  con- 
vincingly shows  that  the  payments  made  by  Central 
to  the  suppliers  were  for  merchandise  which  were 
bought  upon  its  own  credit  and  not  upon  orders  of 
its  members  transmitted  by  it  to  the  suppliers.     The 
fact  that  Central,   because  of  its  strong  purchasing 
power,    was  able  to  buy  at  favorable  prices  or  upon 
discounts  and  allowances  by  its  suppliers  is  not  proof 
that  Central  was  rendering  a  brokerage  service.     It 
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bought  on  its  own  order  and  on  its  own  credit.     It  was 
billed  by  the  suppliers  and  it  paid  the  bills.    .    .    .      Reason 
does  not  permit  our  ignoring  these  facts  in  order  to  de- 
clare illegal,    a  worthy  effort  by  a  number  of  wholesale 
grocers,    owned  by  retailers  to  reduce  the  ultimate  sale 
prices  to  the  consumer  by  entering  into  the  arrangement 
with  Central,    which  made  them  stronger  in  their  com- 
petition with  large  chain  stores.  "    (Emphasis  added). 
And  again  the  Court  said: 

"In  the  case  at  bar,    the  Commission  would  drive 
such  groups  out  of  existence. 

The  principles  of  the  foregoing  opinion  apply  to  our  case. 
Where  the  Court  holds  that  there  is  no  evidence  to  show  distribu- 
tion of  earnings  is  an  illegal  (2(d))  brokerage,    there  is  no  evidence 
in  Alhambra  to  show  distribution  of  earnings  by  SCJ  is  an  illegal 
(2(f))  discount  granted  by  the  suppliers. 

We  contend  that  N  P  W  is  not  controlling  here  because 
(1)  SCJ  is  a  cooperative;     (2)  We  have  strong  evidence  of  cost 
justification;     (3)  The  indirect  purchaser  doctrine  cannot  be  applied 
without  putting  the  cooperative  out  of  business;     (4)  SCJ  sells  more 
merchandise  than  comparable  "independent"  warehouses. 

The  Monroe  case  is  distinguishable  on  similar  grounds 
and  also,    we  think,    the  case  here  is  quite  different  from  the 
Monroe  situation  where  one  man  owned  and  operated  both  the  ware- 
house and  the  jobbers. 
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We  submit  that  the  Commission  cannot  support  its  conten- 
tion that  distribution  of  cooperative  earnings  is  an  illegal  discount 
to  the  jobber,    any  miore  than  it  could  call  it  a  "brokerage"  in  Crog. 

If  we  are  wrong  in  this  contention,    then  Gulf  and  Western 
which  operates  33  warehouses  and  150  jobbing  outlets  is  out  of 
business.     So  is  Colyears  and  so  should  be  Crum  and  Lynn.     Since 
the  hearing  in  this  case,    the  control  of  Crum  &  Lynn  has  passed 
to  a  manufacturer.     And  has  there  been  any  complaint  filed  against 
Featherstone  whose  president,    Mr.    Krumbholtz,    testified  (1835) 
that  Featherstone  tries  to  create  "captive"  accounts?     Or  against 
Chanslor  &  Lyon  who  finances  jobbers(  1594-5)? 

Since  the  so-called  independent  warehouses  have  as  nnuch 
trouble  selling  customers  of  Colyears  and  Gulf    and  Western  as  to 
the  members  of  SCJ  (Livoni  1793),    it  would  appear  that  there 
should  be  some  action  taken,    if  counsel  are  sincere  in  their  argu- 
ment that  controls  or  vertical  integration  is  forbidden  (1155,    4102). 

We  think  that  A  W  D  A  has  made  the  complaint  against 
SCJ  in  a  concealed  attempt  to  drive  a  competitor  out  of  business. 
As  said  by  Commissioner  Elman  in  his  dissenting  opinion  (4091): 
"Competition,    in  the  antitrust  sense,    may  be  truly 
injured  by  a  policy  of  law  enforcement  which  preserves 
intact  an  inefficient,    uneconomical  and  stratified  sys- 
temi  of  distribution,    and  prevents  the  elimination  of 
unnecessary  middleman  costs  through  the  organiza- 
tion  of  cooperatives.     — ' 

"14/        As  Corwin  Edwards,    a  distinguished  former 
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Chief  Economist  of  the  Commission,    has  pointed  out 
in  this  context: 

"Students  of  marketing  generally  agree  that  progress 
in  distribution  has  lagged  behind  progress  in  manu- 
facturing,   that  distributive  methods  are  often  wasteful, 
and  that  the  opportunities  to  improve  the  efficiency  of 
distribution  are  substantial.     Accordingly,    it  is  im- 
portant to  encourage  rather  than  discourage  experi- 
ment with  distributive  methods  and  distributive 
channels.     Among  the  possibilities  that  might  be 
explored  are  changes  in  the  number  of  successful 
internnediate  distributors  and  in  the  vertical  exten- 
sion of  each,    change  in  the  kind  and  amount  of  distri- 
butive services  rendered,    and  change  in  the  number 
and  variety  of  different  distributive  channels  used. 
Prior  to  experiment,    it  would  be  rash  to  assert  that 
the  best  system  of  distribution  for  industry  generally 
or  for  a  particular  industry  would  be  attained  by  an 
increase  or  decrease  in  vertical  integration,    by  greater 
or  less  specialization  in  distributive  function,    by 
uniform  or  diverse  methods  of  distribution.     What  is 
needed  is  opportunity  to  try  various  methods  on  com- 
petition with  one  another.  "    Edwards,    The  Price  Dis- 
crimination Law,    344  (1959). 

The  Commission,    by  its  decision  here,    is  aiding  this 
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attempt  to  preserve  a  monopolistic  situation,  to  keep  all  jobbers 
independent  on  warehouse  distribute  rs  and  to  drive  cooperatives 
to  the  wall  (4078). 

This  intent  will  be  disclaimed,    but  it  is  nevertheless  true. 
Cooperatives  cannot  exist  if  deprived  of  both  earnings  and  working 
capital. 

Nor  does  it  help  the  Commission  to  say  that  SCJ  is  only 
the  agent  of  its  members.     Agent  for  what?     Unless  there  is  a 
specific  transaction  between  supplier  and  jobber,    there  is  no  basis 
for  any  principal  and  agent  relationship.     In  short,    the  agency 
argument  begs  the  real  question.      Who  is  the  purchaser? 

Rowe,    Price  Discrimination  under  the  Robinson- 
Patman  Act  (1962). 
At  Page  351,    the  author  says: 

"if  the  cooperative  receives  prices  no  lower  than 
other  distributors  at  the  same  functional  level  (even 
though  lower  than  the  price  paid  by  unaffiliated  distri- 
butors at  the  next  level  of  distribution),    no  charge  of 
discrimination  could  be  raised  but  for  the  cooperative's 
affiliation  with  its  members  and  their  participation  in 
its  profits.  " 

Mr.    Patman  himself  indicates  that  the  failure  of  a  manu- 
facturer to  give  a  cooperative  a  warehouse  discount,    when  the 
cooperative  performs  the  functions  of  a  warehouse  distributor, 
would  be  an  illegal  discrimination  in  favor  of  the  other  warehouses. 
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See:        A  Complete  Guide  to  the  Robinson- Patm an  Act, 
1963  Edition,    page  23. 

We  submit  that  only  SCJ,    not  its  members,    can  be  con- 
sidered the  purchaser  from  the  supplier.     It  alone  names  the 
quantity  and  specific  part  numbers  and  is  alone  obligated  to  pay 
for  the  goods  purchased.     This  obligation  is  only  that  of  SCJ,    and 
not  of  its  members  individually  or  collectively. 

Since  Congress  has  not  forbidden  cooperatives,    this  so- 
called  indirect  purchaser  doctrine  is  only  an  unwarranted  seizure 
of  power  which  has  the  effect  of  lessening  competition  among  ware- 
house distributors. 


II 

THE   EVIDENCE   FAILS    TO  SUPPORT   THE 
BURDEN  OF    PROOF    THAT    THE    WAREHOUSE 
DISCOUNT   GRANTED   TO  SOUTHERN   CALI- 
FORNIA  JOBBERS,    INC.    WAS   NOT   COST 
JUSTIFIED. 


The  Commission  has  found  as  follows  (4045): 
"On  the  basis  of  the  record  as  a  whole,    it  is  clear  to 
a  large  extent  SCJ's  warehousing  duplicated  that 
locally  performed  by  the  manufacturer,    and  the  cost 
savings,    if  any  in  sales  to  respondents,    as  distin- 
guished from  costs  involved  in  sales  to  direct  jobbers 
would  not  be  significant  --  certainly  not  sufficient  to 
justify  the  price  differentials  of  20-plus  per  cent  which 
are  under  consideration  here.     This  conclusion  is 
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particularly  evident  in  the  case  of  purchases  from 

4/ 
Standard  Motor  Products.  "  — 


Bearing  in  nnind  that  the  burden  of  proof  to  prove  that  the 
warehouse  discounts  to  SCJ  was  not  cost  justified,    was  on  Com- 
plaint Counsel  (See:    Automatic  Canteen  Co.    v.    F.  T.  C.  ,    346  U.  S. 
61;    Alhambra  Motor  Parts,    et  al.    v.    F.  T.  C.  ,    309  F.  2d  213 
(CA-9);    Order, 4034),    it  is  submitted  that  this  finding  is  not  sup- 
ported by  any  substantial  evidence.     Rather,    as  said  by  Commis- 
sioner Jones  (4098): 

"The  record  in  this  case  demonstrates  that  S.  C.  J.  , 
in  its  capacity  as  a  warehouse  distributor,    performed 
this  comprehensive  selling  function  in  all  respects  in 
a  manner  substantially  identical  to  unintegrated  ware- 
house distributors.     The  record  in  this  case  also 
clearly  demonstrates  that  these  warehouse  distributor 
functions  effect  substantial  savings  to  manufacturers.  " 

First  of  all,    the  Commission's  statenaent  of  the  cost  saving 
features  (Order,  40  34)  ignores  and  omits  entirely  the  function  of 
purchasing,    warehousing  merchandise  and  breaking  bulk.      The 
order  does  pick  out  isolated  remarks  of  various  witnesses  as  to 
some  individual  items  but,    on  the  whole,    ignores  other  testimony 


Aj  The  only  testimony  about  Standard  Motor  Products  is  that 

of  Alex  Stern  (175-229)  given  on  June  22,    1959  and  describes 
Brokerage  business  as  does  prior  to  that  date.     This  has  been  en- 
tirely discontinued  and  all  merchandise  now  goes  through  the  ware- 
house. 
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of  these  same  witnesses,    all  of  whom  were  called  by  Complaint 
Counsel.     Also,    the  Order  draws  connparisons  between  services 
rendered  to  independent  jobbers  and  to  SCJ  members,    overlooking 
the  clear  testimony  of  these  same  witnesses,    that  the  customers 
of  all  warehouses  got  the  same  service  and  attention. 

We  will  review  the  testimony  of  all  the  witnesses  on  this 
point.     Mr.    Bolander  is  quoted  (1099-1102)  as  calling  on  SCJ 
jobber  members  at  least  as  often  as  on  independent  jobbers. 
But  this  witness  also  said  (1116): 

"Q.  Do  you  render  to  SCJ  any  services 

that  you  do  not  render  to  the  other  warehouse? 

"A.  No.      They  receive  the  same  services, 

the  other  warehouse  as  I  give  SCJ. 

"Q.  In  other  words,    there  is  no  advantage 

in  favor  of  SCJ  ? 

"A.  No.     That  is  correct. 

"HEARING    EXAMINER    LEWIS:    Do  they  per- 
form the  same  services  as  the  other  distributor? 
"THE   WITNESS:    As  the  other  warehouse? 
"HEARING    EXAMINER    LEWIS:     The  other 
warehouse  distributors. 

"THE  WITNESS:     Yes,    they  do. 
"HEARING    EXAMINER    LEWIS:    Do  you  call 
on  the  customers  of  the  other  warehouse  distributors? 
"THE    WITNESS:    Yes  I  do,    your  Honor. 
"HEARING    EXAMINER    LEWIS:     To  the  same 
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extent  as  the  SCJ  jobber  members? 

"THE  WITNESS:    Not  to  the  same  extent. 

"HEARING    EXAMINER    LEWIS:     What  is  the 
difference? 

"THE  WITNESS:    Sales  to  SCJ  members  are 
greater,    so  I  would  spend  more  time  with  the  SCJ 
jobbers.  " 

Mr.    Bolander  also  said  that  the  SCJ  warehouse  saved 
Thermoid  money  (1086).     If  it  did  not  exist,    Thermoid     warehouse 
requirements  would  be  greater  (1089);    that  the  merchandise  would 
not  move  as  rapidly  (1091);    that  SCJ  perfornns  the  same  services 
that  he  and  his  staff  do  for  direct  jobbers  (1104);    that  sales  through 
SCJ  warehouse  are  satisfactory  (1110);    that  the  Annual  Sales 
Meeting  helps  sales  "tremendously"  (1111);    that  SCJ  effort  saves 
time  and  money  (1112);    that  when  SCJ  picks  up  at  Thermoid,    all 
freight  is  saved;    that  SCJ  orders  are  substantially  larger  and 
larger  orders  are  more  economical;    that  SCJ  carries  a  satisfac- 
tory stock  of  $10  -  15,  000.  00)  (1113);    that  SCJ  redistributes  cata- 
logs and  price  lists  (1118);    that  SCJ  sales  meetings  are  of  sub- 
stantial assistance  in  making  sales  (1119);    that  a  warehouse 
distributor  can  deliver  faster  (1121);    that  fast  delivery  assists  in 
making  sales  and  saves  money  to  Thermoid;    that  SCJ  does  every- 
thing a  warehouse  distributor  should  do  (1123,    1136). 

Mr.    Fleer,    of  American  Hammered,    is  quoted  as  calling 
on  SCJ  members  the  same  as  on  direct  jobbers  of  comparative  size 
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(1213). 

He  also  said  that  his  salesmen  call  on  ajl  warehouse  distri- 
butor jobbers  customers  the  same  as  on  the  direct  jobbers  if  they 
are  large  enough,    based  on  potential  volume  (1160,    1214,    1290); 
that  before  using  SCJ,    he  sold  out  12  SCJ  members  as  direct 
jobbers  (1219)  and  SCJ  got  many  new  accounts  for  him  (1225);    that 
SCJ  members  "seem  to  know  our  programs  before  we  get  there" 
(1224);    that  SCJ  does  save  money  for  American  Hammered  because, 
"we  seem  to  be  able  to  do  a  larger  volume  of  business  with  less 
effort"  (1230);    that  SCJ  has  a  suitable  building  (1291)  and  stock  of 
about  $20,  000.  00  (1292);    finds  SCJ  jobbers  adequately  stocked 
(1293).     No  freight  on  SCJ  sales,    they  pick  up  everything  at  our 
warehouse  and  that  represents  a  substantial  saving  (1294);    SCJ 
selling  efforts  assists  sales  and  decreases  selling  expense  (1294); 
SCJ  assists  in  selling  new  members  (1297);    on  catalogs  SCJ  is 
treated  like  all  others  (1298);    was  selling  10-15  SCJ  members, 
but  after  putting  merchandise  in  the  SCJ  warehouse,    he  sells  36  of 
them,    a  substantial  increase  (1298);    the  sales  force  was  not  in- 
creased (1299)  but  volume  was:     he  is  pleased  with  sales  made 
through  SCJ  (1300);     and  at  this  point  event  Complaint  Counsel 
seems  to  concede  that  a  warehouse  distributor  that  sells  (a  satis- 
factory volume)  saves  the  manufacturer  money  (1310). 

Mr.    Chadwick  of  Standard  Motor  Products,    is  quoted  as 
saying  calls  are  made  on  SCJ  jobbers  with  the  same  frequency  as 
on  any  other  jobbers  (2031).      This  includes  jobber  customers  of 
all  his  warehouses  and  irrespective  of  calls  by  warehouse  salesmen 
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(2036),    his  calls  include  the  jobber  customers  of  Chanslor  &  Lyon 
and  Mopex  (2035).     He  also  said  that  sales  expense  was  not  reduced 
by  selling  through  SCJ  or  any  other  warehouse  (2036-7).     (This, 
however,    does  not  include  comparative  volume  of  sales  for  a  given 
period  of  sales  effort.  )    Then  he  said  the  volume  of  sales  through 
the  SCJ  warehouse  was  satisfactory  (2037);    that  the  SCJ  account 
was  the  largest  in  the  area  (2040).     From  this,    it  appears  that  SCJ 
does  a  better  selling  job  than  Chanslor  &  Lyon  in  spite  of  their  ten 
and  one-half  salesmen  (Humphries  1514). 

Mr.    Costello,    of  Republic  Gear  Co,  ,    is  mentioned  to  support 
a  statement  that  salesmen  call  on  SCJ  jobbers  or  indirect  jobbers 
regularly  (1412)  and  that  jobbers  in  area  regularly  pick  up  merchan- 
dise at  Republic's  warehouse  (1406-7). 

This  witness  also  said,    we   do  a  little  more  for  the  independ- 
ent jobber  (1395);    we  don't  spend  the  time  with  an  indirect  jobber 
as  with  a  direct  jobber  (1396);    was  selling  12-14  SCJ  jobbers 
(1401)  but  after  his  line  was  put  in  the  SCJ  warehouse,    he  is  selling 
90%  of  the  member  jobbers  (1423);    that  various  SCJ  services  save 
money  for  Republic  (1415);    that  SCJ  stock  of  $20  -  25,  000.  00  is 
comparable  to  other  warehouses  (1421);    that  SCJ  volume  of  sales 
is  greater  than  the  others  (1422);    that  volume  of  sales  rather  than 
number  of  salesmen  is  the  important  thing  (1422);    that  SCJ  has 
increased  our  sales  "exceptionally  so"  (1423);    that  SCJ  helped  him 
to  get  new  outlets  (1423);    that  SCJ  stock  increases  Republic's 
merchandise  without  expense  to  Republic,    that  increased  exposure 
helps  sales  and  saves  money;    that  he  spends  more  time  trying  to 
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sell  independent  jobbers  (1424);    that  SCJ  open  house  helped  increase 
sales  (1425);    that  SCJ  handling  obsolescence  saves  manpower  and 
freight  (1430);    that  SCJ  picks  up  all  merchandise  at  the  warehouse, 
thus  Republic  pays  no  freight  (1432);    that  sales  lunches  helped 
sales  (1433);    that  SCJ  sells  several  thousand  dollars  worth  of 
obsolete  merchandise  which  saves  cost  of  freight  back  to  factory 
(1443);    that  SCJ  bulletins  help  sales  (1449). 

Mr.    Milligan,    speaking  of  Dutch  Brand,    said  many  customers 
pick  up  merchandise  at  the  warehouse  (1359).     He  also  said  his 
warehouse  would  not  break  cases  (1340);    that  a  warehouse  distribu- 
tor would  break  cases  to  supply  a  jobber  with  6  rolls  of  one  and  4 
of  another;    that  the  product  is  semi-perishable  and  deteriorates 
in  hot  weather  (1340);    a  warehouse  distributor  can  keep  a  jobber 
supplied  without  over  stocking  (1341);    SCJ  picks  up  merchandise, 
so  no  freight  (1358);    that  he  calls  on  all  W  D  customers  jobbers 
the  same  (1363-4);    that  SCJ  distributes  catalogs  to  its  customers 
(1359);    that  SCJ  saves  money  by  buying  case  lots  and  selling 
piecemeal;    that  a  public  warehouse  will  not  break  cases  and  it 
costs  money  to  break  cases  (1367);    that  there  is  a  great  saving  in 
obsolescence  and  defective  material  (1370);    quicker  turnover  in  a 
warehouse  eliminates  obsolescence  (1371);    SCJ  maintains  an 
adequate  stock  (1374-5);     larger  than  average,    as  SCJ  does  best 
volume  (1375)  and  he  sells  to  12-15  warehouse  distributors  in 
Southern  California  (1334);    that  SCJ  gives  adequate  sales  help 
(1375). 

William  Webster,    District  Manager  Federal  Mogul.      This 
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witness  is  referred  to  in  the  Order  for  the  proposition  that  direct 
jobbers,    if  in  close  proximity  to  the  Federal  Mogul  warehouse, 
pick  up  their  merchandise  as  does  SCJ  (1259-60).     This,    it  is 
argued,    shows  that  SCJ  pick  up  does  not  save  any  money.     This 
conclusion  is  not  sound  because  SCJ  picks  up  for  many  jobbers  who 
are  not  "in  close  proximity"  to  the  warehouse.     Their  members 
are  located  from  Fresno  to  the  San  Diego  area  (2045). 

Mr.    Webster  is  also  cited  for  the  proposition  that  his 
catalogs  were  distributed  to  all  jobbers  by  direct  mail  (1261-62) 
which  has  never  been  denied. 

This  witness  also  testified  that  his  sales  increased  after 
his  products  were  sold  through  SCJ  (1254);    that  he  couldn't  say 
how  much  was  saved  by  selling  through  SCJ  (1267),    but  he  sold 
them,    anticipating  higher  volume  and  got  it  (1272);    that  SCJ  carries 
a  $50,  000.  00  inventory  and  does  an  adequate  job  of  reselling  (1272); 
that  SCJ  generally  gives  larger  orders  than  other  warehouse  dis- 
tributors and  larger  orders  are  more  economical  and  represent 
savings  to  Federal  Mogul  (1274);    that  the  SCJ  sales  effort  saves 
him  time  as  he  doesn't  spend  as  much  time  (1275);     that  SCJ  pickup 
at  Federal  Mogul  warehouse  saves  freight  (1276);    that  SCJ  stock 
frees  Federal    Mogul  from  filling  small  orders  (1277);    that  avail- 
ability and  fast  delivery  is  an  advantage  to  the  manufacturer  (1278); 
that  he  formerly  sold  65%  of  SCJ  members,    now  sell  85-90% 
(1279);    that  his  volume  of  sales  has  increased  35-40%  (1280);    none 
of  his  customers  print  catalogs  (1281);     all  warehouse  distributors, 
including  SCJ,    are  supplied  from  the  local  warehouse  (1283);    that 
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the  SCJ  open  house  and  sales  lunches  make  all  SCJ  members  avail- 
able (1287)  and  both  save  him  a  lot  of  time  (1288). 

The  Order  quotes  witnesses  Huffaker  (1940),    Krumbholz 
(1826)  and  Tatum  (1476-77)  for  the  proposition  that  public  ware- 
houses charge  5-6%  of  sales  and  conclude  that  SCJ's  warehousing 
could  save  the  manufacturer  no  more.     It  is  also  said  that  "it  is 
not  clear"  to  what  extent  these  manufacturers'  warehouse  break 
bulk.     This  conclusion  is  wholly  unjustified.     In  the  first  place, 
the  merchandise  in  the  public  warehouses  and  the  manufacturers' 
warehouse  still  belongs  to  the  manufacturer,    whereas  SCJ  has 
bought  and  paid  for  the  merchandise  in  its  warehouse.     And,    as 
testified  by  the  manufacturers'  representatives  as  set  out  herein- 
above,   all  the  warehouse  distributors  buy  from  the  local  warehouses. 
Webster  (1283)  Milligan  says:     Our  warehouse  (1340)  and  public 
warehouses  (1367)  "do  not  break  bulk"  and  that  he  wants  to  sell 
warehouse  distributors  because  they  can  sell  the  jobber  without 
overstocking  (1341);    that  65-70%  of  sales  to  warehouse  distributors 
are  made  through  the  local  warehouse;     Republic  Gear  has  its  own 
warehouse  which  serves  all  the  warehouse  distributors  in  Southern 
California,    including  SCJ;    Costello  (1408);     all  Thermoid  customers 
in  the  Los  Angeles  area  are  served  from  the  local  warehouse,    in- 
cluding all  warehouse  distributors;    Bolander  (1082).     So  are  the 
warehouse  distributor  customers  of  American  Hammered  Fleer 
(1203).     See  also  Morris  Brown  (461). 

So  much  for  the  manufacturer  people  --  they  all  say  that 
warehouse  distributors  in  general  and  SCJ  in  particular  save  money 
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for  the  manufacturers. 

Witnesses  from  other  warehouses  are  of  the  same  opinion. 

Warehouse  distributors  save  the  manufacturers  money  (1461) 
and  again  "We  do  business  with  a  lot  of  small  orders  and  shipments 
that  a  normal  warehouse  doesn't  have  to  put  up  with  and  we  have  a 
lot  more  returns  to  stock  than  a  normal  warehouse  would  have  to 
put  up  with"  (Tatum  1480). 

In  passing,    this  warehouse  has  only  one  real  salesman  as 
Mr.    Tatum  says,    the  other  three  are  just  order  takers  (1507). 

Mr.    Humphries,    of  Chanslor  &  Lyon,    testified  as  follows, 
at  page  1552: 

"Q.  Do  you  actually  earn  this  20  per  cent  by 

what  you  do  for  those  that  give  it  to  you? 

"A.  Yes  sir,    I  certainly  believe  we  do.     I 

don't  believe  that  a  manufacturer  could  do  the  selling 

that  we  do,    perform  the  functions  that  we  perform, 

carry  the  credit  that  we  carry,    bear  the  expenses  of 

collection  to  which  is  attendant  upon  credit  and  do  it 

5/ 
as  efficiently  and  as  cheaply  as  we  do.  "  — ' 

Humphries  also  said  warehouse  distributors  do  much  more 
than  a  fee  warehouse  (1561);    that  these  services  save  money  for 
the  manufacturer  (1584);    that  the  sales  effort  saves  money  (1585); 


5_/  If  it  be  argued,    he  is  speaking  only  of  Chanslor  &  Lyon,    SCJ 

seems  to  outsell  Chanslor  &  Lyon  in  the  same  lines  (Chad- 
wick  (2040),  Costello  (1422),  Webster  (1274))  and  so  must  save  as 
much  for  the  manufacturer. 
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carrying  credit  assists  the  manufacturer  as  it  reduces  the  capital 
he  must  have  in  his  business  (1596);     stock  in  warehouse  saves 
money  for  manufacturer  and  helps  increase  sales  (1609);     sale  of 
returned  merchandise  also  helps  (1609);    those  services  fully  justify 
the  warehouse  distributor's  discount  (1610). 

Mr.    Jacobson,    President  of  Chanslor  &  Lyon,    was  not 
questioned  on  cost  saving  but  he  did  say  not  all  SCJ  jobbers  take  the 
line  because  they  have  a  better  deal  elsewhere  (1654)  and  that  the 
service  given  by  SCJ  members  is  what  Chanslor  &  Lyon  pays  for 
(1662). 

Paul  Livoni  of  Crum  &  Lynn  and  President  of  A  W  D  A, 
said  at  page  1718: 

"Q.  Do  you  earn  it  by  way  of  what  you  do  for 

those  who  give  it  to  you? 

"A.  We  sure  think  we  do.     We  work  awfully 

hard  for  it.  " 

And  further  that  services  save  money  for  the  manufacturer 
(1733);    the  warehouse  eliminates  credit  problems  for  the  manu- 
facturer (1733);  that  warehousing  merchandise  saves  manufacturer 
money  as  it  gives  him  a  shipping  and  billing  point  nearer  the  cus- 
tomer (1774). 

On  the  question  of  where  the  warehouse  shall  purchase, 
Mr.    Livoni  says  the  manufacturer  determines  whether  it  shall  be 
the  local  warehouse  or  the  factory  (1775). 

Sales  efforts  save  substantial  amounts  (1778);    maintenance 
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of  warehouse  stock  assists  manufacturer  in  getting  greater  volume 
of  sales,    breaking  bulk,    repackaging  and  shipping  saves  manufac- 
turer money;     it  is  more  economical  for  a  warehouse  distributor  to 
do  this  because  he  can  combine  smaller  orders  (1779).     He  further 
says  Fram  said  SCJ  could  produce  more  volume  (1784);    that  a 
warehouse  distributor  requirements  (1785)  would  save  the  manufac- 
turer money  (1786);    that  he  believes  Crum  &  Lynn  earns  its  dis- 
count (1786)  on  annual  sales  volume  in  Los  Angeles  area  of 
$1,  750,  000.  00  (1791). 

This  is  about  half  of  SCJ's  volume  ($3,  378,  048.  00  CX  225) 
from  a  warehouse  of  about  the  same  size    (SCJ  -  37,  200  square 
feet  (2042),    Crum  &  Lynn  -  30,  000  square  feet  and  8,  500  square 
feet  (1711)). 

Robert  L.  Krumbholz,    President  Featherstone's,    Inc.     This 
witness  is  referred  to  (1826)  establish  the  average  fees  charged 
by  a  public  warehouse  and  his  average  turnover  (1801). 

Featherstone  has  an  inventory  of  $750,  000  in  a  Los  Angeles 
warehouse  containing  42,  000  square  feet  (1797).      This  warehouse 
gets  a  20%  off  jobbers  list  because, 

"We  buy  from  the  manufacturer.     We  warehouse  the 

merchandise.     We  sell  to  the  wholesaler,    to  the  jobber. 

We  ship  to  the  jobber.     We  sell  to  the  jobber.     We  have 

salesmen  in  the  field.  "    (1797). 

On  cost  saving  to  the  manufacturer,    he  also  said  at  (1833): 
"Q.  Does  the  warehousing  of  merchandise 
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sa/e  the  manufacturer  money? 
"A.         Yes,    sir. 
"Q.  A  Substantial  amount? 

"A.         Yes  sir.  " 

And  again  the  witness  testified  that  when  a  warehouse  buys 
in  carloads  or  truck  loads,    it  saves  money  for  the  manufacturer 
as  compared  to  processing  smaller  orders    (1834),    and  again  that 
the  real  test  of  savings  to  the  manufacturer  is  the  volume  of  sales 
(1839). 

William  Steritz,    of  Car  Controls,    Inc. 

This  witness  has  a  warehouse  of  15,000  square  feet    (1843) 
with  an  inventory  of  $485,  000  (1852)   with  annual  sales  of  four  or 
five  times  that  (1843)   or  from  $1,  940,  000  to  $2,  425,  000. 

On  the  question  of  cost  justification,    this  witness  gave  no 
significant  testimony. 

Jerry  Lipscomb,    a  manufacturer's  representative,    was 
called  to  criticize  SCJ's  selling  effort    (1872)    (1875).     But  he  also 
said  SCJ  is  a  "prestige  account"    (1871)    and  that  a  competitor  was 
spending  more  money  than  he  could    (1873,    1876,    1882)    and  the 
real  trouble  was  that  his  supplier,    Columbus,    was  having  problems 
(1878),    that  a  change  of  manufacturers  made  his  customers, 
including  SCJ  miembers,    unhappy    (1878);    that  failure  to  get  the 
program  off  the  ground  was  largely  due  to  failure  of  Columbus 
people  and  that  he  was  trying  to  sell  SCJ  other  lines  and  he  felt 
SCJ  could  give  satisfactory  service    (1878). 
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sa /e  the  manufacturer  money? 
"A.  Yes,    sir. 

"Q.  A  Substantial  amount? 

"A.         Yes  sir.  " 

And  again  the  witness  testified  that  when  a  warehouse  buys 
in  carloads  or  truck  loads,    it  saves  money  for  the  nnanufacturer 
as  connpared  to  processing  smaller  orders    (1834),    and  again  that 
the  real  test  of  savings  to  the  manufacturer  is  the  volume  of  sales 
(1839). 

William  Steritz,    of  Car  Controls,    Inc. 

This  witness  has  a  warehouse  of  15,  000  square  feet    (1843) 
with  an  inventory  of  $485,  000  (1852)   with  annual  sales  of  four  or 
five  times  that  (1843)   or  from  $1,  940,  000  to  $2,  425,  000. 

On  the  question  of  cost  justification,    this  witness  gave  no 
significant  testimony. 

Jerry  Lipscomb,    a  manufacturer's  representative,    was 
called  to  criticize  SCJ's  selling  effort    (1872)    (1875).     But  he  also 
said  SCJ  is  a  "prestige  account"    (1871)    and  that  a  competitor  was 
spending  more  mioney  than  he  could    (1873,    1876,    1882)    and  the 
real  trouble  was  that  his  supplier,    Colunnbus,    was  having  problems 
(1878),    that  a  change  of  manufacturers  made  his  customers, 
including  SCJ  nnembers,    unhappy    (1878);    that  failure  to  get  the 
program  off  the  ground  was  largely  due  to  failure  of  Columbus 
people  and  that  he  was  trying  to  sell  SCJ  other  lines  and  he  felt 
SCJ  could  give  satisfactory  service    (1878). 
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There  was  nothing  said  about  cost  justification. 

Carroll  Wissler,    Factory  Representative  of  Sterling 
Aluminum. 

The  witness  criticized  the  selling  and  servicing  of  the 
accounts  by  SCJ    (  1891). 

However,    sales  to  SCJ  were  discontinued  in  1960    (1890). 
He  also  said  when  selling  SCJ  he  had  an  agent  and, 

"I  don't  think  the  agent  did  his  job  or  these  things 

wouldn't  have  occurred"    (1899) 
and  again  that  he  made  later  sales  calls  on  SCJ  to  see  if  they   were 
interested  in  Sterling's  proposition   (1900-01),     although  Sterling 
was  not  in  a  position  to  take  on  a  new  distributor  because  of 
production  trouble    (1903,    1906). 

This  witness  said  nothing  about  cost  justification. 

Whitley  Huffaker,    President  of  SCJ,    was  not  questioned 
about  cost  saving. 

John  F.    Dixon,    General  Manager  of  SCJ,   was  not  examined 
on  cost  savings  as  such  but  he  did  identify  the  exhibits    (RX  36, 
A-L),    detailing  the  business  done  with  Stant  Manufacturing  Co. 
during  the  month  of  January,    1964. 

These  exhibits  show  a  typical  account  and  the  individual 
purchases  and  sales  and  demonstrate  more  clearly  than  words, 
how  the  breaking  of  bulk  packages  and  miaking  small  sales  to  jobbers 
involves  substantial  costs.     It  cannot  be  denied  that  if  the  supplier 
had  made  the  same  sales  to  the  jobbers,    its  cost  of  invoicing  and 
and  packaging  would  have  risen  sharply   (50  times  at  least)    if, 
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indeed,    the  supplier  would  have  accepted  the  orders  at  all. 

There  were  five  purchases  on  three  days  out  of  the  month: 

Exhibit  No.  Date  Amount 

RX  36-H  January  7,    1964  $1,523.01 

RX  36-G  January  7,    1964  479.40 

RX  36-G  January  16,    1964  599.25 

RX  36-F  January  16,    1964  479.40 

RX  36-B  &  C  January  22,    1964  5,693.73 

$8,  774.  79 

During  this  period,    there  were  267  separate  sales  made  by 
SCJ.     Analysisof  RX  35  A-Z,    1-242  shows: 
Total  sales  price  (Jobbers  prices)  $3,  771.  31 

Average  Invoice  $        14.  02 

Maximum  Invoice  (RX  35  Z-246  $      369.  55 

Minimum  Invoice  (RX  35  Z,    153  &  156)  $  .  19 

Those  sales  invoices  were  divided  as  follows: 
Nun^ber  of  Sales  Over  Under 

$      1.  00 

2.  00 

5.  00 

10.  00 

50.  00 

100. 00 


15 

38 

$   1.  00 

63 

2.  00 

59 

5.  00 

80 

10.  00 

8 

50.  00 

5 

100. 00 

267 

Total 
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Lastly,    there  is  practically  no  evidence  on  how  much  of 
SCJ's  merchandise  is  purchased  locally.      True,    Mr.    Dixon  said 
he  favored  short  supply  lines.     But  he  also  said  at  (2051): 

"Q.  From  what  sources  geographically  speaking, 

does  SCJ  obtain  the  merchandise  which  it  sells  to  (sic) 
its  warehouse  ? 

"A.  All  the  way  from  the  extreme  East 

Coast,    Long  Island  City,    so  far  as  I  know  is  the  farthest 
one  east,    and  all  points  between,    plus  local  factory 
warehouses  in  the  immediate  area. 

"Q.  Now,    what  determines  whether  you  pur- 

chase from  a  factory  warehouse  located  outside  this 
area  or  from  a  local  warehouse? 

"A.  The  manufacturers. 

Mr.    Livoni,    of  Crum  and  Lynn,    agrees  to  this  (1775)  and 
there  is  no  testimony  to  the  contrary. 

On  this  evidence,    we  submit  that  the  statement  that  SCJ 
merely  duplicates  that  locally  performed  by  the  manufacturers 
and  cannot  save  them  any  significant  amount,    is  wholly  unsupported 
by  the  record. 

We  believe  the  uncontradicted  evidence  on  this  point  estab- 
lishes beyond  any  doubt  that  the  warehouse  service  of  SCJ  (and  the 

other  warehouse  distributors)  saves  substantial  sums  for  the 
manufacturers.    There  is  no  evidence  as  to  how  much  is  saved  but 
the  Complaint  Counsel  had  this  burden,    not  the  respondents.     Since 
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it  is  undisputed  that  other  warehouse  distributors  get  the  same 
discount  as  SCJ,    it  would  appear  it  is  generally  accepted  throughout 
the  industry,    that  warehouse  distributors  earn  their  money. 

It  is  agreed  that  SCJ  had  no  sales  force,    yet  SCJ  sold  a 
satisfactory  volume  of  merchandise;    in  fact,    several  witnesses 
have  said  it  was  the  largest  customer  (Chadwick,    2040);    Costello, 
1422;     Milligan,    1375;     Webster,    1274),    "a  prestige  account" 
(Lipscomb,    1871)  and,    as  we  will  point  out,    the  majority  opinion 
seems  to  complain  that  our  sales  volume  is  so  great  it  is  evidence 
of  another  form  of  violation.     Other  warehouses  have  no  salesmen 
(1227;     1245;     1308)  (346)  (1348-9).      Their  owners  and  officers  do 
the  selling.     So  do  the  officers  and  mennbers  of  SCJ. 

About  the  only  other  evidence,    is  to  the  effect  that  manufac- 
turer salesmen  call  on  SCJ  jobbers  about  as  much  as  on  their  direct 
jobber  accounts.     But  these  witnesses  also  said  they  call  on  the 
customers  of  their  other  warehouse  distributors  exactly  the  same 
(Bolander,    1116;     Fleer,    1160,    1214,    1290;    Chadwick,    2031,    2035, 
2036;    Milligan,    1363-64).      The  other  two  call  on  direct  jobbers 
more  than  on  SCJ  jobbers  (Costello,    1345-6;     Webster,    1275). 

If  the  burden  of  proof  had  been  on  petitioner,    we  think  the 
Commissioner,    and  rightfully  so,    would  have  pushed  this  evidence 
aside.      Their  own  rules  and  practice  would  have  demanded  it. 

See:        Automatic  Canteen  Co.    v.    Federal  Trade  Commis- 
sion,   346  U.S.    61,    73  S.    Ct.    1017. 

At  page  68,    the  Supreme  Court  said: 

"The  elusiveness  of  costs  data  which  apparently 
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cannot  be  obtained  from  ordinary  business  records 
is  reflected  in  proceedings  against  sellers.     Such 
proceedings  made  us  aware  of  how  difficult  these 
problems  are,    but  this  record,    happily,    does  not 
require  us  to  examine  cost  problems  in  detail.     It  is 
sufficient  to  know  that  whenever  costs  have  been  in 
issue,    the  Commission  has  not  been  content  with  ac- 
counting affidavits;     a  study  seems  to  be  required 
involving  perhaps  stop-watch  studies  of  time  spent 
by  sonne  personnel  such  as  salesmen  or  truck  drivers, 
numerical  counting  of  invoices  or  bills  and  in  some 
instances  of  the  number  of  items  or  entries  of  such 
records  or  other  quantative  measurement  of  the 
operations  of  a  business. 

The  evidence  in  this  case  not  only  fails  to  meet  the  fore- 
going standards  but  arrives  at  a  result  contrary  to  the  universal 
practice,    since  it  says  that  the  warehouse  discount  is  not  justified. 

Under  the  foregoing  circumstances,    we  submit  Complaint 
Counsel  have  utterly  failed  to  establish  that  the  SCJ  warehouse 
discount  is  not  cost  justified  and  the  contrary  finding  by  the  Trial 
Examiner  must  be  restored. 
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Ill 

THE   COMMISSION   ERRED   IN   FAILING    TO 
FIND    THAT    THE   OPERATION   OF   SCJ    WAS 
WITHIN    THE    EXEMPTION   OF    §4   OF    THE 
ROBINSON-PATMAN   ACT. 


Section  4  of  the  Robinson-Patman  Act  (15  U.  S.  C.  A.    §13b: 
Act  of  June  9,    1936,    592   §4;    49  Stat.    1528)  reads  as  follows: 

"Nothing  in  this  Act  shall  prevent  a  cooperative  associa- 
tion from  returning  to  its  members,    producers  or 
consumers  the  whole,    or  any  part  of  the  net  earnings 
or  surplus  resulting  from  its  trading  operations,    in 
proportion  to  their  purchases  or  sales  from,    to  or 
through  the  association.  " 

It  is  to  be  noted  that  the  formal  findings  of  fact,    conclusions 
of  law  and  order,    does  not  mention  this  point.      The  Opinion  of  the 
Commission  by  Commissioner  Mclntyre,    supported  by  Chairman 
Dixon  and  Commissioner  Reilly,    pushes  the  argument  aside  by 
saying  the  exemption  extends  only  to  a  lawful  activity  (4075-6). 

This  we  submit  is  bootstrap  reasoning.      The  authorities 
do  not  support  the  conclusion  reached  by  the  Commission. 

In  American  Motor  Specialties,    Inc.    v.    F.  T.  C.  ,    278  F.  2d 
225  (2nd  Cir.  ),    cert,    den.    364  U.  S.    884,    there  was  a  buying  group 
with  no  warehouse.     The  business  was  carried  on  by  drop  shipments 
from  the  suppliers  directly  to  the  jobbers.      This,    it  was  said, 
meant  that  the  jobbers  were  buying  in  the  same  quantities  and  in 
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the  same  manner  as  they  did  before  joining  the  cooperative  and 
thus,    did  not  perform  the  warehouse  function.     Hence,    the  granting 
of  the  volume  discount  itself  was  illegal. 

Mid  South  Distributors  v.    F.  T.  C.  ,    287  F.  2d  512  (5th  Cir.  ), 
cert,   den.    368  U.  S.    838  was  to  the  same  effect. 

In  Quality  Bakers  of  America,    Inc.    v.    F.  T.  C.  ,    114  F.  2d 
393  (C.  A.    1),    there  was  a  commission  paid  by  the  seller  to  the 
buyer,    a  violation  of  2(c). 

But  in  this  case,    the  situation  is  completely  different. 
There  is  no  illegality,    even  on  the  Commission's  own  theory,    until 
the  earnings  are  distributed. 

SCJ  operates  a  warehouse  which  the  Trial  Examiner  found 
(3815)  was  substantially  equivalent  to  the  so-called  independent 
warehouses.     Commissioner  Jones  agreed  (4098). 

The  discounts  granted  to  SCJ  are  the  same  as  those  given 
to  all  warehouse  distributors.     So  there  is  no  discrimination  at 
this  point. 

SCJ  sells  its  merchandise  at  jobber  prices  and  so  do  the 
other  warehouse  distributors.     Again,    there  is  no  discrimination 
shown  yet. 

It  is  only  when  SCJ  grants  a  credit  to  its  customers  at  the 
quarter's  end,    that  the  Commission  makes  any  complaint;    in 
short,    they  hold  that  the  distribution  of  earnings  itself  is  the 
offensive  act  and  this  is  exactly  what  Section  4  says  in  plain  lan- 
guage is  not  to  be  prevented. 

Nor  does  it  help  the  Commission  to  adopt  their  artificial 
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theory  that  the  jobber  members  are  in  fact  the  purchasers  from 
the  suppliers,    because   §4  clearly  contemplates  sales  by  the  coop- 
erative to  its  members  and  a  trading  profit  resulting  therefrom. 
As  said  by  Commissioner  Elman  in  his  dissenting  opinion  (4088) 
"unless  §4  provides  such  an  exemption,    it  has  no  meaning  at  all". 
We  concede  that  §4  is  not  a  blanket  exemption  and  does  not 
cover  a  violation  of  the  Robinson- Patman  Act.     If  a  supplier  paid 

the  cooperative  or  one  of  its  members  a  commission  (a  violation 

6  / 
of  2(d)),    —    there  is  no  doubt  that  §4  does  not  prevent  prosecution, 

but  where  the  distribution  of  profits  is  the  one  indispensable  element 

of  the  alleged  offense,    and  without  which,    there  is  no  suggestion  of 

violation.     Congress  has  said  this  is  not  to  be  prevented.     The 

Order,    therefore,    is  in  direct  contradiction  with  the  statute. 

Therefore,    even  if  all  other  points  have  been  decided 

adversely,    §4  requires  that  this  complaint  be  dismissed. 


£/  An  example  of  such  a  commission  appears  on  page  1659  - 

paid  by  one  of  the  "true"  warehouses. 
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IV 

THE   ORDER   OF   THE   COMMISSION  IN   EFFECT 
DECLARES    THAT   A   COOPERATIVE   OPERA- 
TION IS   PER   SE   AN  ILLEGAL  OPERATION 
WHICH  CANNOT  BE  ALLOWED  TO  CONDUCT 
BUSINESS  IN   THE    MANNER   IN   WHICH   COOP- 
ERATIVES   HAVE   CONDUCTED   BUSINESS  FROM 
TIME   IMMEMORIAL,    AND   TO   THAT   EXTENT, 
THE   ORDER   IS   CONTRARY    TO    THE    LAW   AND 
IN  EXCESS   OF    THE    POWERS   GRANTED   TO 
THE    FEDERAL   TRADE   COMMISSION   BY   THE 
CONGRESS. 


The  underlying  theory  for  the  majority  decision  is  that  a 
cooperative  is  illegal;    SCJ  is  a  cooperative,    therefore,    SCJ  is 
illegal,    and  there  is  nothing  that  can  be  done  to  cure  the  situation. 

It  is  not  expected  that  this  theory  will  be  admitted  but  it 
is  nevertheless,    true. 

All  the  evidence  presented  was  only  to  bolster  this  theory 
by  showing  every  detail  where  SCJ  differed  from  an  imaginary 
norm.     In  most  instances,    it  developed  that  other  warehouses  did 
the  same  things. 

SCJ  is  condemned  for  not  having  a  sales  force.     Yet  SCJ 
gets  a  most  satisfactory  volume  of  sale.     In  addition  to  the  evidence 
mentioned  in  Chapter  II,    there  was  complete  agreement  among  the 
warehouse  witnesses  that  the  volume  of  sales,    and  not  the  method, 
was  the  important  thing  (Tatum,    1502;     Humphrey,    1586-8;     Livoni, 
1767;     Krumbholtz,    1830,    1839). 

SCJ  seems  to  outsell  the  other  warehouses  (Milligan,    1375; 
Costello,    1422;    Chadwick,    2040).     It  also  secures       new  customers 
for  its  suppliers  (Bolander,    1110;    Fleer,    1225,    1227,    1300,    1306, 
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1321;    Webster,    1272,    1279,    1280;    Milligan,    1375;    Costello, 
1422-3;    Chadwick,    2037). 

And  other  warehouses  had  no  more  salesmen  (1154,    1227, 
1308,    1346).     Obviously,    more  salesmen  could  not  affect  the  legal 
conclusions  drawn  by  the  Commission. 

Much  is  said  about  the  control  exercised  by  the  members. 
True,    many  members  put  much  time  and  effort  into  running  the 
business  for  which  they  are  not  paid  (2053).      This  is  one  large 
item  in  their  comparative  cost  reduction  (1662). 

SCJ  is  castigated  because  it  asked  the  opinion  of  its  mem- 
bers before  putting  in  a  line  of  hard  parts  (4030).     But  other  ware- 
houses also  survey  their  customers  (Jacobsen,    1655;     Livoni,    1783). 

It  is  said  that  SCJ  warehousing  is  "pro  forma"  in  nature 
(4040)  because  of  high  turnover.  It  would  seem  that  SCJ  is  now 
held  at  fault  for  too  good  a  sales  record. 

The  real  argument  seems  to  be  that  (1)  because  of  the 
cooperative  organization,    SCJ  and  its  members  are  one  (4034); 
(2)  that  this  makes  the  jobber  members  the  purchasers;     and  (3) 
then  the  distribution  of  corporate  earnings  is  a  discount. 

In  essence,    the  majority  opinion  forbids  vertical  integration. 
Again,    this  is  a  fault  in  SCJ,    but  not  for  other  warehouses.     Mr. 
Tatum  of  Mopex  owns  a  jobbing  store  (1506),    Colyears  has  its  own 

stores  (Humphries,    1564-5);    so  does  Gulf  and  Western  (Humphries, 

7/ 
1565).    -' 


IJ  The  Wall  Street  Journal  of  July  6,    1966  reports  that  Gulf  & 

Western  operates  33  auto  parts  warehouses  and  159  auto 
parts  jobber  outlets. 
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Crum  and  Lynn  has  difficulty  selling  to  Colyears  or  Gulf 

8/ 
and  Western  customers  (Livoni,    1793).    — ' 

Since  no  complaints  have  been  filed  against  these  operations, 
it  would  seem  that  vertical  integration  is  only  a  fault  in  a  coopera- 
tive. 

We  believe  the  record  fairly  shows  that  this  entire  contro- 
versy is  an  attempt  by  A  W  D  A  to  drive  all  cooperatives  out  of 
business  and  appropriate  their  customers  (See  Commissioner 
Elman,    4079,    4091). 

We  do  not  believe  that  Congress  has  forbidden  either  coop- 
eratives,   or  vertical  integration. 

See:        Report  of  House  Judiciary  Committee. 

H.  R.    Report  No.    2287:     74  Congress  2nd 
Session  (1936). 
Here  it  was  said: 

"Any  physical  economies  that  are  to  be  found  in  mass 
buying  and  distribution,    whether  by  corporate  chain, 
voluntary  chain,    mail-order  house,    department  store, 
or  by  the  cooperative  grouping  of  producers,    whole- 
salers,   relailers  or  distributors  .    .    .    and  whether 
these  economies  are  from  more  orderly  processes  of 
manufacturing,    or  from  the  elimination  of  unnecessary 
salesmen,    unnecessary  travel  expense,    unnecessary 
warehousing,    unnecessary  truck  or  other  forms  of 


8^/  Since  the  hearing  in  this  case,    Crum  &  Lynn  has  been 

purchased  by  a  manufacturer. 
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delivery  or  other  such  causes  .    .    .    none  of  them  are  in 
the  remotest  degree  distributed  by  this  bill.  "    (Emphasis 
added). 

As  said  by  the  Attorney  General's  National  Committee  to 
Study  Anti-Trust  Laws  (1955). 

Report  of  Attorney  General's  National  Committee 
to  Study  the  Anti- Trust  Laws  (1955). 
"To  relate  discounts  or  prices  solely  to  the  purchaser's 
resale  activities  without  recognization  of  his  buying 
functions  thwarts  competition  and  efficiency  in  market- 
ing.    It  compels  affirmative  discrimination  against  a 
substantial  class  of  distributors,    and  hence  serves  as 
a  penalty  on  integration.     If  a  businessman  actually 
fulfills  the  wholesale  function  by  relieving  his  suppliers 
of  risk,    storage,    transportation,    administration,    etc.  , 
his  performance,    his  capital  investment  and  the  saving 
to  his  suppliers  are  unaffected  by  whether  he  also  per- 
forms the  retailing  function  or  any  number  of  other 
functions.     A  legal  rule  disqualifying  from  discounts, 
recognized  wholesale  functions  actually  performed, 
compels  him  to  render  these  functions  free  of  charge. 
The  value  of  the  service  is  pocketed  by  the  seller  who 
did  not  earn  it.     Such  a  rule  proclaims  as  a  matter  of 
law  that  the  integrated  wholesaler-retailer  cannot 
possibly  perform  the  wholesaling  function;     it  forbids 
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the  matter  to  be  put  to  proof.  "    (Emphasis  added). 

In  a  recent  release,    the  Commission  seems  to  have  approved 
a  similar  idea. 

See:        Advisory  Opinion  Digest  #13  CCH  Trade  Reports, 
Paragraph  17431   (1966). 

A  promoter  was  advised  there  are  no  actionable  trade 
restraints  in  a  proposed  plan  for  discount-buying  membership 
organization  which  involved  members  paying  an  annual  fee  and 
allowed  to  buy  merchandise  at  a  state  discount  from  the  prevailing 
price  of  retail  merchants.     Although  membership  was  open  to 
anyone  of  the  public  who  pays  the  fee  (as  is  membership  in  SCJ), 
what  about  the  competitive  effect  on  the  retailers  whose  prices  are 
undercut? 

Nor  does  the  complaint  section  seem  to  object  to  a  form 
of  vertical  integration  resulting  from  captive  jobbers  which  seem 
to  be  cultivated  by  some  independent  warehouse  distributors 
(1567,    1805,    1835). 

There  are  other  items  also.     SCJ  is  in  the  wrong  for  buying 
locally  (4040).     This  is  open  to  all  warehouses  (1666)  and  anyhow, 
it  is  the  manufacturer  who  determines  whether  the  W  D  buys  from 
the  local  warehouse  or  the  factory  (Livoni,    1755;    Dixon,    2051). 

Dating  to  SCJ  seems  to  be  wrong  (2005-6);    yet  it  is  the 
general  practice  when  putting  in  a  new  line  (Humphries,    1541; 
Livoni,    1753;    Steritz,    1845-6). 

SCJ  has  an  inventory  of  $573,  000  to  $574,  000  (4031),    yet 
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the  warehousing  of  the  merchandise  is  ignored  when  stating  the 
areas  of  saving  money  (4034).     This  inventory  and  size  of  the 
warehouse  compares  favorably  with  other  warehouses  but  again 
it  seems  that  the  cooperative  form  of  organization  poisons  the 
transaction. 

We  submit  that  there  is  no  basis  for  condemning  a  coopera- 
tive or  other  form  of  vertical  integration,    and  that  the  lack  of 
complaints  against  the  other  organizations  emphasizes  that  this 
Commission  is  trying  to  put  cooperatives  out  of  business  rather 
than  to  eliminate  vertical  integration. 

SUMMARY 

We  submit  that  the  evidence  shows  without  contradiction 
the  following: 

SCJ  is  a  cooperative  organization,    that  it  owns  and  operates 
a  warehouse  of  37,  200  square  feet  in  which  it  has  an  inventory  of 
merchandise  valued  at  more  than  $570,  000.      This  inventory  was 
purchased  in  large  amounts  at  the  regular  warehouse  discount. 
SCJ  got  no  discounts  or  services  not  given  to  all  warehouses. 

That  although  some  drop  shipments  were  available,    SCJ 
has  not  had  any  drop  shipments  since  the  former  order  of  this 
Court  became  effective. 

SCJ  breaks  bulk  and  resells  its  merchandise  to  its  members 
at  jobber  prices. 

SCJ  performs  substantially  the  same  services  as  other 

43. 


warehouses  and  maintains  a  volume  of  sales  which  compares 
favorably  with  other  warehouses. 

While  there  is  no  evidence  of  the  exact  savings  to  the  sup- 
pliers,   all  the  evidence  shows  that  the  warehouse  service  does 
save  the  manufacturers  or  suppliers  substantial  sums,    and  that 
an  average  discount  of  20%  of  jobbers'  prices  is  used  throughout 
the  trade.     Therefore,    the  Commission  has  failed  to  show  that  the 
warehouse  discount  granted  to  SCJ  (and  others)  is  not  cost  justified. 

That,    after  deducting  costs  of  operation,    SCJ  credits  its 
remaining  net  profit  arising  from  its  trading  operations,    to  its 
members  in  proportion  to  their  purchases. 

We  contend  on  this  evidence: 

1.  There  is  no  discrimination; 

2.  There  is  no  sound  basis  for  calling  the  members 
the  purchasers  from  the  suppliers; 

3.  That  there  can  be  no  inference  of  illegality  drawn 
from  the  cooperative  form  of  corporation; 

4.  Since  the  only  possibility  of  price  discrimination 
depends  on  the  distribution  of  net  earnings  of  a  cooperative,    such 
distribution  may  not  be  held  to  be  the  wrongful  act  itself  as  it  is 
within  the  protection  of  Section  4. 

We  believe  the  complaint  must  be  dismissed  on  any  one  of 

these  contentions. 

Respectfully  submitted, 

HARRIS    K.    LYLE 
Of  Counsel 
LYLE    &   DI  GIUSEPPE  Attorney  for  Petitioners 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/         Harris  K.    Lyle 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  20,764 
Alhambra  Motor  Parts,  et  al.,  petitioners 

V. 

Federal  Trade  Commission,  respondent 


On  Petition  to  Review  an  Order  of  the 
Federal  Trade  Commission 


BRIEF  FOR  RESPONDENT 


This  case  is  here  for  the  second  time.  It  arises 
upon  a  petition  to  review  an  order  to  cease  and  de- 
sist issued  by  the  Federal  Trade  Commission  follow- 
ing this  Court's  remand  of  the  proceeding  to  the 
Commission  for  further  consideration  of  certain 
issues,  hereinafter  discussed,  Alhambra  Motor  Parts 
et  al.  V.  Federal  Trade  Commission,  309  F.2d  213 
(9th  Cir.  1962).  Petitioners  are  charged  with  vio- 
lating Section  2(f)  of  the  Clayton  Act  as  amended 
by  the  Robinson-Patman  Act,  49  Stat.  1527,  15 
U.S.C.  13(f),  by  the  inducement  and  receipt  of  dis- 

(1) 


criminatory  prices  prohibited  by  Section  2(a)  of  that 
Act/ 

JURISDICTION 

The  Commission's  jurisdiction  of  the  petitioners 
and  the  subject  matter  is  by  virtue  of  Section  11(a) 
of  the  Clayton  Act,  73  Stat.  243,  15  U.S.C.  21(a) 
(Appendix  A,  infra,  p.  2a).  The  jurisdiction  of  this 
Court  rests  upon  Section  11(c)  of  the  Clayton  Act, 
73  Stat.  243,  15  U.S.  21(c)  {Id.,  at  pp.  2a-3a),  and 
by  virtue  of  the  undisputed  fact  that  petitioners  re- 
side and  carry  on  their  businesses  in  the  State  of 
California  (Pet.  br.  p.  3)  and  utilize  the  challenged 
practices  within  the  jurisdictional  area  of  this  Court. 

COUNTERSTATEMENT  OF  THE  CASE 

Proceedings  before  remand 

The  order  to  cease  and  desist  which  is  the  subject 
of  this  review  was  issued  by  the  Federal  Trade  Com- 
mission at  the  conclusion  of  hearings  following  this 
Court's  decision  of  October  9,  1962,  and  order  of  re- 
mand of  November  15,  1962,  in  this  Court's  docket 
No.  17222  entitled  Alhambra  Motor  Parts,  et  al.  v. 
Federal  Trade  Commission,  309  F.2d  213.  In  its 
complaint  (Apdx.  3-27),-  issued  September  17,  1957, 
the  Commission  charged  that  petitioners  had  violated 


^  Pertinent  portions  of  these  and  other  statutory  provisions 
are  printed  in  Appendix  A  to  this  brief. 

-  "Apdx"  refers  to  the  printed  transcript  of  record  filed  in 
Docket  No.  17222. 


Section  2(f)  of  the  amended  Clayton  Act  by  induc- 
ing and  receiving  discriminatory  prices  prohibited 
by  Section  2(a)  of  that  Act.  The  complaint  alleged 
that  petitioners  were  automotive  parts  jobbers  and 
that  for  the  purpose  of  receiving  discriminatory  lov\^- 
er  prices  they  had  foiTned  a  cooperative  purchasing 
organization,  Southern  California  Jobbers,  Inc. 
("SCJ"),  through  which  they  asserted  their  com- 
bined bargaining  strength  and  induced  favorable 
prices,  discounts  and  allowances  (Apdx.  22).  The 
complaint  also  alleged  that  the  prices,  discounts  and 
allowances  were  not  made  available  to  competing  job- 
bers on  products  of  like  grade  and  quality  by  the 
sellers,  and  that  the  purchases  in  question  occurred 
in  interstate  commerce  and  tended  substantially  to 
lessen,  injure,  destroy,  or  prevent  competition  with 
petitioners  (Apdx.  25). 

In  their  answer  (Apdx.  28-34),  petitioners  con- 
ceded the  element  of  interstate  commerce  and  com- 
petition with  other  jobbers  in  the  purchase  and  resale 
of  products  of  like  grade  and  quality,  but  denied  that 
the  prices  received  were  discriminatory  and  illegal 
under  the  Act, 

At  the  conclusion  of  the  hearing,  the  examiner  is- 
sued his  decision  (Apdx.  35-64)  in  which  he  conclud- 
ed that  petitioners  had  violated  Section  2(f)  in  the 
receipt  of  quantity  discounts  and  redistribution  dis- 
counts from  suppliers.  The  examiner  found  that  the 
jobber-members  of  SCJ  were  in  fact  the  purchasers 
from  the  manufacturers  of  automotive  parts  and  had 
knowledge  that  they  had  induced  and  received  illegal 
price  discriminations  that  could  not  be  cost  justified, 


and  he  entered  an  order  to  cease  and  desist  (Apdx. 
59-64).  Petitioners  appealed  to  the  Commission  and 
the  Commission  adopted  the  examiner's  initial  deci- 
sion as  its  own  without  further  opinion  (Apdx.  65- 
66).^  Petitioners  then  filed  a  petition  for  review 
with  this  Court  in  which  they  conceded  that,  in  view 
of  recent  court  decisions,  the  quantity  discounts  re- 
ceived in  so  called  "brokerage"  transactions  (in 
which  goods  are  drop-shipped  from  the  supplier  to 
the  jobber-member)  violated  the  Act.  They  did  chal- 
lenge, however,  the  Commission  order  insofar  as  it 
related  to  redistribution  discounts  received  on  goods 
actually  warehoused  by  the  cooperative. 

On  October  9,  1962,  this  Court  rendered  its  deci- 
sion and  on  November  15,  1962,  issued  its  order  af- 
firming and  enforcing  the  Commission's  order  except 
as  to  ''purchases  on  which  petitioners  perform  a 
warehousing  and  distribution  service."  It  remanded 
the  case  to  the  Commission  for  further  proceedings 
''not  inconsistent  with  the  opinion  of  this  Court." 
The  Court  ruled  that  insufficient  attention  had  been 
paid  by  the  Commission  to  possible  cost  savings  re- 
sulting from  the  warehousing  function  performed 
by  SCJ.  While  noting  that  the  "operation  was  char- 
acterized in  the  record  as  an  'occasional'  method 
of  doing  business  of  comparatively  'recent'  origin," 
it  observed  that  the  record  showed  that  by  1958  the 
volume  of  SCJ's  warehousing  transactions  exceeded 
that  of  its  brokerage  transactions.     After  discussing 

3  The  examiner's  decision  and  the  Commission's  order  in 
the  original  proceeding  are  reported  at  57  F.T.C,  Rep.  1007. 


the  evidence  in  the  record,  which  the  Court  deemed 
as  showing  that  SCJ  performed  services  which  inde- 
pendent jobbers  did  not  ordinarily  provide  for  them- 
selves, the  Court  stated  (309  F.2d  at  219) : 

It  is  true  that  the  evidence  reviewed  above  may 
not  establish  with  sufficient  precision  to  warrant 
a  finding  to  that  effect,  that  such  cost  savings  to 
the  manufacturers  were  equal  to  the  discount  al- 
lowed. But  since  it  is  established  in  the  evidence 
that  there  were  these  differences  in  the  methods 
by  which  manufacturers  sold  to  jobber-members, 
as  compared  to  independent  jobbers,  the  burden 
was  on  the  Commission  to  show  that  the  cost 
saving  could  not  be  commensurate  with  the  price 
differential. 

Accordingly,  the  Court  remanded  the  case  to  the 
Commission  for  decision  of  the  question  of  "cost 
justification",  and  also  directed  that  ''the  issue  of 
the  status  of  SCJ  as  the  buyer  and  direct  recipient 
of  the  price  differential  should  be  further  consid- 
ered." 309  F.2d  at  221.  Although  this  Court  men- 
tioned petitioners'  contention  that  Section  4  of  the 
Robinson-Patman  Act  exempted  a  buying  group  or- 
ganized as  a  cooperative  from  proceedings  under  Sec- 
tion 2(f),  it  did  not  resolve  this  issue. 

Proceedings  after  remand 

The  Commission  reopened  the  proceedings  and 
further  hearings  were  held  before  a  new  hearing 
examiner  who,  on  November  11,  1964,  filed  his  in- 
itial decision.  Although  the  examiner  was  of  the 
opinion  that  the  members  of  SCJ  were  the  purchasers 


from  their  suppliers,  he  ruled  that  counsel  supporting 
the  complaint,  in  proposed  findings  filed  with  him, 
had  conceded  that  the  discounts  received  by  inde- 
pendent "warehouse  distributors"  were  cost  justified 
(Initial  Decision,  p.  28)/  In  this  respect,  he  found 
that  SCJ  performed  functions  similar  to  those  per- 
formed by  warehouse  distributors,  and  reasoned  that 
the  same  discounts  received  by  petitioners  were  also 
cost  justified   (Initial  Decision,  p.  34). 

Counsel  supporting  the  complaint  appealed  from 
this  decision  to  the  Commission,  claiming  that  the 
initial  decision  was  based  on  an  erroneous  interpre- 
tation of  their  proposed  findings,  i.e.,  that  they  had 
not  conceded  that  warehouse  distributor  discounts 
were  "cost  justified"  within  the  meaning  of  the  Act. 
On  December  17,  1965,  the  Commission  vacated  the 
initial  decision  and  issued  its  o^vn  findings,  opinion, 
and  order.  The  Commission,  finding  that  SCJ  func- 
tioned as  a  buying  agent  for  its  members,  held  that 
the  jobber-members  should  be  deemed  "purchasers" 
from  their  suppliers  (Comm.  Findings,  p.  15;  Comm. 
Opinion,  7-8).  It  found  that  the  evidence  clearly 
established  that  the  20  percent  average  discount  re- 
ceived by  SCJ  and  passed  on  in  substantial  part  to  its 
members  could  not  be  justified  as  saving  suppliers 


*  In  this  brief,  references  are  to  the  original  pages  of  the 
initial  decision  and  Commission's  findings  and  opinion  as 
printed  in  Exhibits  A  and  B  attached  to  the  petition  for 
review.  "Tr"  refers  to  the  pages  of  transcript  of  testimony- 
contained  in  the  certified  transcript  of  record;  "CX"  refers 
to  the  Commission's  exhibits  and  "RX"  to  the  petitioners' 
exhibits. 


that  amount  in  costs  in  selling  to  petitioners  as  com- 
pared to  selling  to  direct  buying  jobbers,  and  that 
petitioners  should  have  been  so  aware  (Comm.  Find- 
ings, pp.  8-9,  26-28).  It  held  that  the  hearing  ex- 
aminer had  not  given  adequate  consideration  to  the 
evidence  on  this  issue  and  that  the  proposed  find- 
ings which  he  relied  upon  (even  construing  them  as 
he  did),  would  not  be  conclusive  if  an  independent 
evaluation  of  the  record  showed  the  contrary  to  be 
true  (Comm.  Opinion,  p.  8). 

Finding  the  inducement  and  receipt  of  such  dis- 
counts a  violation  of  Section  2(f)  of  the  Clayton 
Act  (Comm.  Conclusions,  p.  29),  the  Commission 
issued  a  cease  and  desist  order  against  further  re- 
ceipt of  such  lower  prices  (Comm.  Order,  pp.  29- 
33).^  Commissioners  Elman  and  Jones  dissented, 
filing  their  own  opinions  (see  Exhibit  B,  Petition 
for  review). 

The  facts 

The  facts  are  not  the  subject  of  significant  dis- 
pute. They  are  set  forth  in  detail  in  the  Com- 
mission's "Findings  as  to  the  Facts,  Conclusions  of 
Law,  and  Order"  and  in  its  ''Opinion,"  and  may  be 
summarized  as  follows. 


^  The  Commission  provided  that  the  order  should  not  run 
against  those  members  named  in  the  original  complaint  who 
severed  their  connections  with  SCJ  prior  to  the  proceedings  on 
remand  (Comm.  Opinion,  p.  24),  Accordingly,  by  order  dated 
May  6,  1966  (not  printed),  the  Commission,  on  motion,  set 
aside  the  order  as  to  respondents  Earl  Crawford,  Lester  L. 
Congdon,  Margaret  A.  Ludwick,  Otis  M.  Ludwick,  E.  L.  Covey, 
Edward  Gaughn,  Carl  D.  Haase  and  Emma  F.  Wright. 


The  structure  and  operation  of  SCJ.  SCJ  is  a 
"cooperative"  incorporated  under  California  law  in 
1935  and  presently  does  business  in  Los  Angeles, 
California.  It  has  a  membership  of  some  sixty-six 
jobbers,  who  do  business  in  Los  Angeles  as  distribu- 
tors of  automotive  replacement  parts  to  garages, 
service  stations,  fleet  owners,  and  car  dealers 
(Comm.  Findings,  p.  9). 

SCJ  presently  operates  a  warehouse  which  has 
approximately  37,200  square  feet  of  space,  and  a 
truck  delivery  sendee  for  its  employees  (See  Pet. 
Br.  5).  It  employs  37  people,  ten  of  which  are  in  its 
trucking  division  (Comm.  Findings,  p.  11). 

The  jobber-members  of  SCJ  compete  with  other 
jobbers  in  their  respective  trade  areas.  These  other 
jobbers  either  buy  directly  from  manufacturers,  in 
which  case  they  are  referred  to  as  "direct  buying 
jobbers,"  or  they  buy  from  independent  "warehouse 
distributors"."     Jobbers  pay  the   same   jobber   "list 


^  The  record  shows  that  the  direct  buying  jobbers  constitute 
a  substantial  part  of  the  manufacturers'  selhng  market  in  Los 
Angeles.  One  manufacturer  testified  that  he  sells  to  two  ware- 
house distributors  (including  SCJ)  and  50  direct  jobbers 
(Tr.  1058,  1060,  1084).  Another  sells  to  seven  warehouse 
distributors  and  60  direct  jobbers  (Tr.  1144-46).  Another,  to 
"five  or  six"  warehouse  distributors  in  Southern  California 
and  about  500  direct  jobbers  in  the  same  area  (Tr.  1233-34, 
1239).  A  fourth  estimated  that  one  third  of  his  sales  are  to 
direct  jobbers  (Tr.  2030). 

The  record  also  shows  that  SCJ  jobbers  are  generally 
larger,  more  firmly  entrenched,  and  in  a  better  financial  posi- 
tion than  other  jobbers  in  their  trading  area  (Tr.  1117,  1128, 
1247-48,  1274,  1486-87,  1500-01,  1565,  1571,  1756,  1822-23, 
2034-35). 


price"  whether  they  buy  directly  from  manufactur- 
ers or  from  warehouse  distributors.  Warehouse  dis- 
tributors are  wholesalers  who  generally  confine  their 
sales  to  jobber  customers.  They  generally  receive  a 
20  percent  "functional  discount"  off  the  jobber  "list 
price"  from  their  suppliers  on  sales  they  make  to 
jobbers  (Comm.  Findings,  p.  8). 

SCJ  is  classified  as  a  warehouse  distributor  by  the 
manufacturers  of  the  seventy-odd  lines  of  automotive 
parts  which  it  carries.  It  receives  warehouse  dis- 
tributor functional  discounts  on  its  purchases.  After 
paying  all  operating  expenses,  which  usually  amount 
to  approximately  six  percent,  SCJ  passes  on  the  re- 
maining balance  of  the  discounts  to  the  jobber-mem- 
bers in  the  foiTn  of  patronage  refunds.  In  1963,  the 
average  refund  exceeded  15  percent  (Comm.  Find- 
ings, pp.  12-13). 

It  is  the  difference  between  the  price  to  SCJ  and 
the  price  to  the  "direct  jobbers"  that  is  the  subject 
of  this  proceeding  (Comm.  Findings,  p.  11). 

As  stated  in  its  articles  of  incorporation,  it  is  the 
purpose  of  SCJ  to  provide  a  "joint  buying  and  pickup 
service"  for  the  jobber-members  in  order  that  such 
members  may  buy  the  articles  used  in  their  business 
for  better  mutual  advantage.  The  bylaws  provide 
that  the  affairs  of  SCJ  be  conducted  by  a  board  of 
directors  of  seven  members  elected  by  the  stock- 
holders for  a  term  of  two  years.  The  board  of  di- 
rectors is  charged  with  the  duty  of  appointing,  su- 
pervising, removing  at  its  discretion,  and  prescribing 
the  duties  of  the  officers,  agents,  and  employees  of 
SCJ.    The  determination  of  which  automotive  parts 
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lines  are  to  be  carried  by  SCJ  is  made  by  the  board 
of  directors  after  recommendation  by  the  organiza- 
tion's merchandising  committee  consisting  of  four  tu 
eight  members  who  interview  representatives  desir- 
ing to  sell  their  lines.  Before  deciding  whether  to 
take  on  a  particular  line,  the  board  of  directors 
generally  canvasses  the  members  to  determine  wheth- 
er they  will  support  the  line  (Comm.  Findings,  pp. 
10-11). 

Under  the  bylaws,  the  acceptance  of  new  members 
is  subject  to  the  approval  of  the  board  of  directors, 
based  upon  the  recommendation  of  a  membership 
committee.  As  of  1956  and  in  prior  years  it  was 
the  policy  of  SCJ  to  accept  applications  only  from 
jobbers  located  in  territories  not  covered  by  the  pres- 
ent membership.  There  is  some  evidence  indicating 
that  as  of  the  time  of  the  hearings  on  remand  there 
were  a  number  of  members  competing  with  other  SCJ 
members  in  their  territory.  SCJ  does  no  business  with 
any  jobber  who  is  not  a  member  (Comm.  Findings, 
p.  10). 

The  Commission  found  the  financial  requirements 
for  membership  to  be  substantial,  having  increased 
from  $4,450  at  the  time  of  the  original  bearings  to 
$9,000  at  the  time  of  hearings  on  remand  (Comm. 
Findings,  p.  9). 

The  discounts  received  by  SCJ  from  manufac- 
turers are  "impounded"  by  SCJ  pursuant  to  its  by- 
laws, which  provide  that  the  such  discounts  ''shall 
be  and  remain  the  property  of  the  stockholders  of 
said  corporation  and  at  no  time   shall  become  the 
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property  of  the  coi'poration  itself."  These  impounds 
are  periodically  credited  to  members'  accounts  and 
each  member  shares  proportionately  the  expenses  in- 
curred in  the  operation  of  SCJ    (Comm.  Findings, 

p.  12). 

In  1963  purchases  by  petitioners  via  SCJ  were  ap- 
proximately $3,500,000.  Total  rebates  to  members, 
after  deduction  of  expenses,  amounted  to  about 
$686,000  in  that  year  (Comm.  Findings,  p.  12). 

Manufacturers'  selling  and  distribution  costs.  The 
record  shows  that  the  selling  effort  expended  by 
manufacturers  with  respect  to  sales  to  petitioners 
and  to  jobbers  buying  directly  can  be  broken  down 
into   the   following  elements: 

(1)  Compensation  for  sales  personnel; 

(2)  Freight  and  delivery  costs; 

(3)  Publication    and    distribution    of    catalogs 
and  price  lists; 

(4)  Billing  and  credit  expenses; 

(5)  Warehousing  costs. 

1.  Co7npensation  for  sales  personnel.  The  Commis- 
sion found  that  manufacturers  send  sales  represen- 
tatives on  periodic  calls  to  all  jobber  customers  to 
ensure  the  orderly  distribution  of  their  products. 
Since  SCJ  has  had  no  salesmen,  with  the  limited 
exception  noted  below,  the  jobber-members  must  rely 
on  the  manufacturers'  salesmen  for  service.  On 
these  calls  the  manufacturers'  salesmen  not  only  pro- 
mote their  merchandise  but  in  addition  perform  all 
the   necessary    sei^ices    for    SCJ    jobbers    that    the 
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manufacturers  find  necessary  to  perform  for  direct 
jobbers,  such  as  checking  inventory  for  imbalance 
and  obsolescence,  advising  on  technical  problems,  and 
checking  price  lists  and  catalogs  to  make  sure  they 
are  up  to  date.  Most  manufacturers'  representatives 
testified  that  the  time  spent  by  them  in  calling  on 
SCJ  jobbers  is  the  same  as  in  calling  on  direct  job- 
bers of  comparative  size.  The  Commission  noted 
that  SCJ  did  not  have  any  salesmen  to  call  on  its 
members  to  perform  the  tasks  noiTnally  performed 
by  manufacturers'  representatives  until  1964,  more 
than  a  year  after  this  proceeding  was  reopened  by 
the  Commission.  At  that  time  SCJ  hired  one  sales- 
man on  a  trial  basis.  Accordingly,  the  Commission 
found  there  had  been  no  substantial  difference  in  the 
manner  in  which  these  manufacturers'  sales  person- 
nel contacted  and  serviced  petitioners  and  direct 
buying  jobbers.  (Comm.  Findings,  pp.  15-17;  Comm. 
Opinion,  pp.  9-11). 

2.  Freight  and  delivery  costs.  Most  manufactur- 
ers sell  to  their  direct  customers  f .  o.  b.  their  factory 
or  warehouse,  granting  prepayment  of  freight  on  or- 
ders in  excess  of  a  certain  weight  or  dollar  amount. 
In  those  instances  where  direct  buying  jobbers  and 
petitioners  both  purchase  directly  from  the  factory, 
there  is  no  difference  in  freight  expense  assuming 
both  buy  in  the  same  quantities.  In  many  instances, 
delivery  expense  is  actually  higher  in  selling  to  peti- 
tioners because  petitioners  buy  in  larger  quantities 
and  are  more  apt  to  buy  in  the  quantities  qualifying 
for    the     manufacturers'     prepayment     of     freight 
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charges  (Comm.  Findings,  p.  18,  Comm.  Opinion,  p. 
11). 

Where  petitioners  pick  up  merchandise  from  the 
supplier's  local  warehousing  facilities,  there  is  us- 
ually no  difference  in  delivery  costs  to  the  manufac- 
turer, since  direct  buying  jobbers  who  are  also  in 
the  proximity  of  the  suppliers'  local  warehouse  gen- 
erally pick  up  their  requirements  at  the  local  ware- 
house. As  for  jobbers  who  do  not  generally  pick  up 
their  orders,  there  would  be  little  cost  savings  since 
the  jobbers  do  not  as  frequently  buy  in  quantities  to 
qualify  for  prepayment  of  freight  and  therefore 
must  pay  the  delivery  charges  themselves  (Comm. 
Findings,  pp.  18-19;  Comm.  Opinion,  p.  11). 

SCJ's  fleet  of  trucks  which  distributes  merchandise 
from  the  SCJ  warehouse  to  the  jobber-members  does 
not  save  the  manufacturers  money  since  this  is  not  a 
service  the  manufacturers  perform  for  any  of  their 
customers  (Comm.  Findings,  p.  19). 

3.  Catalog  expenses.  Manufacturers  do  not  save 
costs  in  the  distribution  of  catalogs  and  price  sheets 
in  selling  to  SCJ  as  compared  with  selling  to  direct 
buying  jobbers.  The  expense  of  printing  and  dis- 
tributing such  items  is  borne  by  the  manufacturer  in 
both  cases   (Comm.  Findings,  p.  20). 

4.  Billing  and  credit.  The  Commission  found  that 
the  items  of  centralized  billing  and  credit  are  rela- 
tively unimportant  items  in  terms  of  cost  to  the 
manufacturer,  having  no  significant  bearing  on  the 
question  of  whether  redistribution  discounts  of  the 
magnitude  granted  petitioners  are  cost  justified  vis  a 
vis  direct  buying  jobbers  (Comm.  Findings,  p.  20). 
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5.  Warehousing  costs.  The  Commission  found  that 
the  only  function  performed  by  SCJ  which  could 
possibly  afford  a  significant  saving  to  manufacturers 
is  its  warehousing  operation.  Certain  of  petitioners' 
suppliers  maintain  local  warehousing  facilities  in  the 
Los  Angeles  area,  either  their  own  or  in  the  form 
of  space  in  a  commercial  fee  warehouse.  SCJ's  ware- 
housing of  auto  parts  would  save  the  manufacturers 
storage  costs  in  those  instances  where  petitioners  did 
not  take  delivery  from  the  manufacturers'  local 
warehouse  but  ordered  direct  from  the  factory.  Since 
the  fees  of  commercial  warehouses  in  the  Los  Angeles 
area  range  in  the  neighborhood  of  5  to  6  percent  of 
the  sale  price,  the  Commission  found  that  the  maxi- 
mum saving  here  would  not  exceed  those  figures 
(Comm.  Findings,  p.  20;  Comm.  Opinion,  p.  17). 

In  practice,  however,  it  is  the  policy  of  SCJ  to 
take  delivery  from  local  warehouses  since  this  en- 
ables SCJ  to  replenish  its  stock  weekly  or  daily  if 
necessary.  Consequently,  any  savings  in  warehousing 
costs  for  a  manufacturer  is  minimized  by  an  unusually 
rapid  turnover  of  inventory  in  SCJ's  warehouse 
(Comm.  Findings,  p.  21).  The  Commission  found 
it  unnecessary  to  decide  whether  in  these  circum- 
stances SCJ  can  claim  that  its  warehousing  opera- 
tion results  in  savings  within  the  meaning  of  the  cost 
justification  proviso,  since  the  record  shows  that  in 
any  event  petitioners  warehousing  operation  would 
not  exceed  5  or  6  percent  (Comm.  Opinion,  pp.  12- 
13). 

The  Commission  found  the  record  not  clear  as  to 
the  extent  to  which  manufacturers'  local  warehouses 


15 

break  bulk  and  repack  merchandise  for  customers. 
This  question,  the  Commission  held,  was  immaterial 
since  the  direct  buying  jobbers  purchasing  from  a 
supplier's  local  warehouse,  like  SCJ,  will  also  be  buy- 
ing in  case  lots  if  that  is  the  policy  of  the  warehouse. 
The  fact  that  SCJ  may  subsequently  break  bulk  will 
not  make  those  transactions  less  costly  to  the  sup- 
plier than  on  the  supplier's  sale  to  direct  jobbers 
(Comm.  Findings,  p.  20). 

The  Commission  also  found  that  petitioners  knew 
they  were  receiving  substantial  discounts  that  were 
unavailable  to  direct  buying  jobbers.  The  jobber- 
members  of  SCJ  who  served  on  its  merchandising 
and  warehousing  committee  became  acquainted  with 
the  operations  of  the  suppliers  and  the  manner  in 
which  the  group  was  to  be  served.  Moreover,  the  job- 
ber-members of  SCJ  were  well  acquainted  with  the 
buying  group's  operation.  They  knew  from  their  own 
experience  the  amount  of  sales  and  distributional  ef- 
fort expended  on  them  by  various  of  their  suppliers 
as  compared  to  the  effort  expended  on  direct  buying 
jobbers;  certain  of  SCJ's  members  were  direct  buy- 
ing jobbers  before  the  suppliers  commenced  grant- 
ing SCJ  a  functional  discount  (Comm.  Findings,  pp. 
26-28,  Comm.   Opinion,  pp.   15-16). 

The  Commission  concluded  from  the  foregoing 
facts  and  the  trade  experience  of  petitioners  gen- 
erally, that  they  knew  or  should  have  known  that 
their  suppliers  were  expending  approximately  the 
same  effort  on  them  as  on  jobbers  purchasing  di- 
rectly and  that,  in  any  case,  the  price  differentials 
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of  the  size  shown  by  the  record  could  not  be  justified 
as  reflecting  comparable  cost  savings  (Comm.  Find- 
ings, pp.  26-28). 

SUMMARY  OF  ARGUMENT 

The  jobber-members  of  SCJ  have  absolute  owner- 
ship and  control  over  the  substantial  discounts 
granted  SCJ  by  suppliers;  SCJ  is  merely  the  jobber- 
members'  purchasing  agent.  Therefore,  the  jobber- 
members  are  the  real  purchasers  under  the  Act. 

The  fact  that  petitioners  do  business  through  a  co- 
operative does  not  exempt  their  receipt  of  substan- 
tial discounts  from  the  application  of  Section  2(f) 
of  the  Clayton  Act.  The  legislative  history  and 
cases  construing  Section  4  of  the  Robinson-Patman 
Act  show  that  the  exemption  there  stated  was  for  a 
limited  puipose,  i.e.,  to  insure  that  patronage  rebates 
by  cooperatives  to  members  would  not  be  considered 
"price  discriminations"  simply  because  they  are  pro- 
portioned according  to  the  volume  of  purchases  from 
or  through  the  cooperative.  It  also  appears  that  Sec- 
tion 4  was  really  intended  for  consumer  and  producer 
cooperatives  and  not  for  wholesale  cooperatives. 

It  is  not  disputed  that  the  discriminatory  prices 
afforded  petitioners  may  have  the  effect  upon  compe- 
tition between  the  jobber-members  of  SCJ  and  the 
direct   buying  jobbers   proscribed   by   Section   2(a). 

Insofar  as  most  manufacturers  are  concerned,  the 
costs  of  selling  to  petitioners  as  compared  to  selling 
to  such  direct  buying  jobbers  are  virtually  identical. 
With  some  manufacturers  the  savings  might  reach 
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five  or  six  percent,  but  no  more.  Petitioners'  argu- 
ment that  the  20  percent  price  differential  is  "cost 
justified"  is  based  on  the  erroneous  assumption  that 
the  functional  discounts  received  by  independent 
warehouse  distributors  are  cost  justified  within  the 
meaning  of  the  Act  and  that  the  issue  becomes  one  of 
comparing  the  warehouse  functions  performed  by 
SCJ  with  those  of  the  independent  warehouse  dis- 
tributors. To  the  contrary,  there  is  no  reason  to 
believe  that  the  functional  discounts  received  by  the 
warehouse  distributors  are  in  fact  cost  justified  un- 
der the  Act.  The  only  test  to  be  applied  in  this  case 
is  whether  the  discounts  granted  petitioners  "make 
only  due  allowances,  for  differences  in  the  cost  of 
manufacturing,  sale  or  delivery  resulting  from  dif- 
fering methods  or  quantities  in  which  such  com- 
modities" are  sold  to  petitioners  and  direct  buying 
jobbers.  Accordingly,  the  suppliers'  costs  of  selling 
to  independent  warehouse  distributors  are  complete- 
ly irrelevant  in  this  case. 

The  record  supports  the  Commission's  finding  that 
petitioners  knew  or  had  reason  to  know  that  the 
lower  prices  they  induced  and  received  were  not  cost 
justified. 

There  is  no  substance  to  petitioners'  charge  that 
the  Commission's  decision  in  this  case  will  have  the 
effect  of  putting  SCJ  and  all  other  cooperatives  out 
of  business.  The  Commission  does  not  challenge  the 
operation  of  a  cooperative  warehousing  enterprise  pro- 
vided it  is  not  used  in  a  manner  which  results  in 
violation  of  the  Clayton  Act.  The  order  does  not 
prevent  SCJ  from  receiving  lower  prices  that  reflect 
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actual   differences  in   selling  and   delivery   costs   to 
manufacturers. 

ARGUMENT 

Preliminary  statement 

At  the  outset  it  should  be  emphasized  that  the 
one  single  idea  that  has  caused  most  of  the  mis- 
understanding, and,  accordingly,  the  differences  of 
opinion  in  the  circumstances  of  this  case  is  that  the 
"functional  discounts"  granted  to  warehouse  distrib- 
utors are  sanctioned  by  Section  2(a)  of  the  Clayton 
Act.  Nothing  could  be  further  from  the  fact.  Func- 
tional discounts  are  not  sanctioned  as  such.  Forster 
Mfg.  Co.  V.  Federal  Trade  Commission,  335  F.2d 
47,  53  (1st  Cir.  1964),  cert,  denied,  380  U.S.  906, 
order  affirmed  after  remand  to  the  Commission, 
361  F.2d  340  (1st  Cir.  1966);  Mueller  Co.  v.  Fed- 
eral Trade  Commission,  323  F.2d  44  (7th  Cir.  1963), 
cert,  denied,  377  U.S.  923;  Federal  Trade  Commis- 
sion V.  Morton  Salt  Co.,  334  U.S.  37,  44  (1948). 

Accordingly,  when  a  manufacturer  establishes  a 
two  price  system,  e.g.,  a  jobber  price  and  a  lower 
warehouse  distributor  price,  the  resulting  price  dif- 
ference is  a  discrimination  in  price  within  the  mean- 
ing of  Section  2(a)  of  the  Act.  Federal  Trade  Com- 
mission V.  Anheuser-Busch,  Inc.,  363  U.S.  536,  549 
(1960);  Tri-Valley  Packing  Ass'n.  v.  Federal  Trade 
Commission,  329  F.2d  694,  697-98  (9th  Cir.  1964). 
If  that  price  discrimination  may  have  the  proscribed 
effect  upon  competition  and  it  is  not  otherwise  per- 
mitted by  one  of  the  statutory  defenses,  e.g.,  "cost 
justification"  or  "good  faith"  meeting  of  competi- 
tion, it  is  unlawful.     Usually  the  price  differentials 


19 

resulting  from  such  functional  discounts  are  lawful 
because  there  is  no  competition  in  the  resale  of 
the  suppliers'  products  between  the  favored  and 
nonfavored  purchasers,  and  therefore  no  adverse  ^- 
fect  upon  competition  in  the  resale  of  such  products 
is  anticipated.  Moreover,  where  the  warehouse  dis- 
tributor resells  the  suppliers'  products  to  jobbers  at 
substantially  the  same  price  as  the  suppliers  sell  di- 
rectly to  jobbers,  no  adverse  ^ect  upon  competition 
"with  customers  of  either  of  them"  is  anticipated/ 
Significantly,  functional  discounts  are  not  usually 
premised  on  cost  savings  cognizable  under  the  "cost 
justification"  proviso  of  Section  2(a).^ 

The  fact  that  a  price  discrimination  afforded  one 
warehouse  distributor  customer  through  a  functional 
discount  does  not  violate  Section  2(a),  does  not  auto- 
matically mean  that  affording  the  same  discount  to 
all  warehouse  distributors  is  legal.  Each  price  dis- 
crimination must  be  tested  on  its  own  merits  with 
respect  to  the  statutory  requirements.  The  statute 
clearly  places  emphasis  on  individual  competitive  sit- 
uations in  measuring  the  competitive  effect  of  the 
price  discriminations  as  well  as  any  "cost  justifica- 
tion" of  such  pricing.     See  Federal  Trade  Commis- 


■  Section  2(a)  of  the  Clayton  Act,  as  amended,  Appendix  A, 
infra,  p.  la.  See  Standard  Oil  Co.  V.  Federal  Trade  Com- 
mission, 173  F.2d  210,  212,  217  (7th  Cir.  1949),  reversed  on 
other  grounds,  340  U.S.  231  (1951).  The  court  held  that  a 
seller  is  in  violation  of  Section  2(a)  if  he  sells  to  retailers 
at  one  price  and  wholesalers  at  a  lower  price  with  knowledge 
that  the  wholesalers  are  selling  to  their  customers  at  a  price 
low  enough  to  result  in  injury  to  competition  on  the  retail 
level. 

*  See  n.  35,  infra  at  p.  45. 
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sion  V.  Sun  Oil  Co.,  371  U.S.  505  (1963);  Federal 
Trade  Commission  v.  Morton  Salt  Co.,  334  U.S.  37, 
46-47,  49-51   (1948). 

In  the  instant  case  the  legality  of  the  20  percent 
warehouse  distributor's  functional  discount  is  meas- 
ured by  the  fact  that  when  granted  to  the  independ- 
ent warehouse  distributors  other  than  SCJ  the  re- 
sulting price  discrimination  would  not  cause  any  ad- 
verse effect  upon  competition.  These  independent 
warehouse  distributors  do  not  compete  with  direct 
buying  jobbers  in  the  resale  of  the  supplier's  prod- 
ucts to  dealers  and  the  price  at  which  they  resell 
such  products  to  their  jobber  customers  is  the  same 
price  at  which  the  suppliers  sell  to  direct  buying 
jobbers.''  The  legality  of  the  discriminations  afford- 
ed these  independent  warehouse  distributors  is  not 
dependent  upon  the  "cost  justification"  proviso. 

On  the  other  hand,  an  analysis  of  the  SCJ  op- 
eration shows  that  the  20  percent  discrimination  in 
price  that  it  receives,  as  compared  to  the  higher  price 
paid  by  the  direct  buying  jobbers,  may  have  the 
proscribed  effect  upon  competition  in  the  resale  of 
the  suppliers'  products.  For  not  only  are  the  jobber- 
members  the   recipients  of  the   so-called  functional 


^  In  their  brief  (p.  14)  petitioners  assert  that  some  of  the 
independent  warehouse  distributors  do  operate  jobber  outlets. 
Of  course,  as  with  SCJ,  that  portion  of  their  operation  which 
results  in  competition  in  the  resale  of  products  to  dealers 
would  be  subject  to  challenge  under  Sections  2(a)  or  2(f) 
of  the  Clayton  Act.  See  Monroe  Auto  Equipment  Co.  V.  Fed- 
eral Trade  Commission,  347  F.2d  401  (7th  Cir.  1965),  cert, 
denied,  382  U.S.  1009  (1966)  ;  see  infra,  p.  30. 
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discount,  in  that  SCJ  is  merely  their  purchasing 
agent,  but  these  jobber-members  actually  retain 
about  15  percent  of  this  differential  in  rebates,  it 
costing  only  5  to  6  percent  to  operate  the  SCJ  ware- 
house. Moreover,  as  the  Commission  found,  the  dif- 
ference in  the  cost  to  the  suppliers  in  selling  to  peti- 
tioners as  compared  to  the  direct  buying  jobbers 
did  not  "cost  justify"  this  20  percent  differential 
in  price. 

Petitioners  have  never  disputed  the  Commission's 
finding  that  the  price  discriminations  which  they  re- 
ceived and  induced  from  their  suppliers  may  have 
the  proscribed  effect  upon  competition  within  the 
meaning  of  Section  2(a).'"  In  the  absence  of  a 
showing  to  the  contrary,  the  Commission's  findings 
should  be  accepted  as  final.  See  Steelco  Stainless 
Steel,  Inc.  v.  Federal  Trade  Commission,  187  F.2d 
693,  695  (7th  Cir.  1951);  Keele  Hair  &  Scalp  Spe- 
cialists, Inc.  V.  Federal  Tirade  Commission,  275  F.2d 
18,  21  (5th  Cir.  1960). 


^^  In  his  dissenting  opinion  (pp.  3,  13-20),  Commissioner 
Elman  takes  the  position  that  there  is  no  injury  to  competition 
between  the  SCJ  jobber-members  and  direct  buying  jobbers. 
This  position,  however,  is  contrary  to  the  holdings  in  the 
many  automotive  parts  cases  previously  decided  by  the  Com- 
mission and  affirmed  by  the  courts  of  appeals,  and  reflects  a 
view  not  taken  by  petitioners  on  this  appeal.  The  fact  that 
the  SCJ  jobbers  resell  to  dealers  at  the  same  price  that  direct 
buying  jobbers  resell  to  dealers  is  not  controlling.  "Sales  are 
not  the  sole  indicium  that  reflect  the  health  of  the  competi- 
tive scene."  E.  Edelmann  &  Co.  V.  Federal  Trade  Commis- 
sion, 239  F.2d  152,  154  (7th  Cir.  1956),  cert,  denied,  355  U.S. 
941. 
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In  the  following  sections  of  this  brief  we  shall 
treat  in  detail  the  questions  of  law  raised  in  peti- 
tioners' brief  and  the  further  questions  as  to  whether 
there  is  substantial  evidence  considering  the  record 
as  a  whole  to  support  the  Commission's  findings  that 
the  jobber  members  of  SCJ  were  the  "purchasers" 
within  the  meaning  of  the  Act,  and  that  the  chal- 
lenged price  discriminations  were  not  "cost  justified" 
and  that  petitioners  were  so  aware.  Universal  Cam- 
era Corp.  V.  National  Labor  Relations  Board,  340 
U.S.  474,  487-488  (1951) ;  Fred  Meyer,  Inc.  v.  Fed- 
eral Trade  Commission,  359  F.2d  351,  357  (9th 
Cir.  1966).^^ 

I.  There  is  substantial  evidence  to  support  the  Commis- 
sion's finding  that  the  jobber-members  of  SCJ  are  the 
"purchasers"  from  the  suppliers  within  the  meaning  of 
Section  2(a)  of  the  Clayton  Act. 

In  remanding  this  case  to  the  Commission,  the 
Court  called  for  further  "analysis,  findings  and  con- 
clusions" as  to  whether  the  jobber-members  of  SCJ 
are  the  "purchasers"  of  automotive  parts  from  man- 
ufacturers within  the  meaning  of  Section  2(a)  of  the 
Robinson-Patman  Act,  which  provides  that  "*  *  * 
it  shall  be  unlawful  for  any  person  engaged  in  com- 
merce, in  the  course  of  such  commerce,  either  di- 
rectly or  indirectly,  to  discriminate  in  price  between 
different  purchasers  of  commodities  of  like  grade  and 


"  Section  11(c)  of  the  Clayton  Act  provides  that  "the  find- 
ings of  the  commission  ...  as  to  the  facts,  if  supported  by  sub- 
stantial evidence,  shall  be  conclusive."  15  U.S.C.  21(c).  See 
also  Section  10(e),  Administrative  Procedure  Act,  5  U.S.C. 
1009(e). 
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quality  *  *  *"  309  F.2d  at  219-221.  In  its  opinion 
on  remand,  the  Commission  stated  (Comm.  Opinion, 
p.  5)  that,  in  its  view,  the  applicable  principles  gov- 
erning the  determination  of  this  issue  had  recently 
been  set  forth  in  its  decision  in  National  Parts 
Warehouse,  et  at,  FTC  Docket  No.  8039  (1963), 
ajf'd.  sub  nom,  General  Atito  Supplies,  Inc.  v.  Fed- 
eral Trade  Commission,  346  F.2d  311  (7th  Cir. 
1965).^-  The  Commission  summarized  its  holding 
in  that  case  as  follows: 

If  the  buying  group  acts  as  the  agent  of  its 
members  in  the  challenged  transactions,  then  as 
to  those  purchasers  the  buyer-seller  relationship 
is  necessarily  established  between  the  jobber  re- 
spondents and  their  suppliers  (Comm.  Opinion, 
p.  5). 

On  the  basis  of  the  record  facts  in  this  case,  the 
Commission  found  that,  as  in  National  Parts  Ware- 


^-  The  Commission's  decision  in  National  Parts  Warehotise 
is  reported  at  CCH  Trade  Reg.  Rep.  (1963-65  Transfer 
Binder)  §  16,700.  In  that  case  55  jobbers  formed  a  limited 
partnersliip  composed  of  the  55  jobbers  as  the  limited  partners 
and  a  general  partner  who  was  not  an  auto  parts  dealer 
and  who  managed  the  group's  warehousing  operation.  Pre- 
viously the  jobbers  had  formed  membership  cooperatives 
similar  to  SCJ  but  had  abandoned  these  forms  on  the  advice 
of  counsel  in  1956.  It  was  their  contention  that  being  limited 
partners  they  had  no  "control"  over  the  management  of  the 
warehousing  operation  and  did  not  "deal  directly"  with  manu- 
facturers. The  Commission  held  that  the  matter  of  control 
over  day  to  day  management  was  beside  the  point,  that  what 
was  important  was  control  over  the  partnership's  receipt  of 
discriminatory  price  concessions  that  may  have  the  effect  on 
competition  proscribed  by  the  Act. 
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house,  the  group  entity,  which  transacted  business 
with  the  suppliers  and  which  is  engaged  in  the  ware- 
housing of  goods  for  eventual  delivery  to  members, 
was  acting  as  the  agent  of  its  members  in  the  chal- 
lenged transactions. 

Petitioners  do  not  appear  to  dispute  the  underly- 
ing findings  made  by  the  Commission  regarding  the 
lack  of  autonomy  in  SCJ  as  reflected  in  its  articles  of 
incorporation  and  by-laws,  its  method  of  selecting 
merchandise,  and  in  the  fact  that  it  sells  only  to  its 
own  members  and  passes  on  all  discounts  to  them/^ 
Their  argument  is  directed  solely  against  the  Com- 
mission's conclusionary  finding  that  the  relationship 
amounts  to  one  of  agency  and  that  the  members  of 
SCJ  are  the  "purchasers"  for  the  purposes  of  the 
Robinson-Patman  Act  (Pet.  Br.  pp.  8-17).  In  sub- 
stance, petitioners  contend  that  the  Commission's 
ruling  is  erroneous  because  there  are  no  direct  sales  " 
by  the  suppliers  to  the  jobber-members,  as  the  goods 
are  purchased  by  SCJ  in  large  quantities  and  placed 
in  a  warehouse  from  which  individual  jobber  orders 
are  filled.  In  addition,  petitioners  rely  upon  the  fact 
that  the  suppliers  look  to  SCJ,  not  the  jobber-mem- 
bers, for  payment  (Pet.  Br.  pp.  8-13). 


"  See  Commission  Findings,  pp.  9-15,  Commission  Opinion, 
pp.  7-8,  and  supra  pp.  9-11. 

"  Petitioners  also  say  there  were  no  "direct  dealings"  be- 
tween the  manufacturers  and  the  jobber-members  of  SCJ 
(Pet.  Br.  10).  Since  they  concede  in  other  parts  of  their 
brief  that  manufacturers  and  jobber-members  had  "direct 
dealings"  insofar  as  the  manufacturers  devoted  considerable 
sales  representatives'  time  to  the  individual  jobber-members, 
we  understand  petitioners'  argument  to  be  as  indicated. 
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These  facts,  however,  are  not  controlling.  It  is 
well  settled  that  several  principals  can  appoint  a 
common  agent  in  a  joint  enterprise  and  that  such  an 
agent  can  be  authorized  to  purchase,  sell,  and  hold 
goods  on  behalf  of  the  principals.  In  most  in- 
stances where  courts  have  had  occasion  to  examine 
the  relationship  between  cooperatives  and  their 
members  they  have  found  it  to  be  one  of  agency, 
sometimes  characterizing  the  cooperative  as  holding 
all  income  and  property  as  trustee  for  the  members. 
San  Joaquin  Valley  Poultry  Producers  Assn.  v.  Com- 
missioner, 136  F.2d  382,  385  (9th  Cir.  1943) ;  Fruit 
Growers^  Supply  Co.  v.  Commissioner,  56  F.2d  90 
(9th  Cir.   1932).'=     The  fact  that  the  transfer  of 


"  See  also  Midland  Cooperative  Wholesale  v.  Ickes,  125  F.2d 
618  (8th  Cir.  1942),  cert,  denied,  316  U.S.  673,  involving  the 
question  as  to  whether  a  cooperative  purchasing  organization 
was  a  wholesaler  under  the  Bituminous  Coal  Act  and  there- 
fore entitled  to  receive  functional  discounts,  or  whether  it  was 
an  "instrumentality  of  a  retailer"  under  the  act  (pp.  633,  635, 
636): 

It  is  the  nature  of  petitioner's  activities  which  dis- 
qualifies it  from  obtaining  authorization  to  accept  dis- 
counts from  the  established  minimum  prices.  Petitioner 
is  not  like  conventional  wholesalers,  engaging  in  the  busi- 
ness of  buying  coal  and  then  reselling  it  to  such  customers 
as  it  is  able  to  find ;  it  is  not  a  distributive  agency  stand- 
ing between  pi'oducer  and  consumer  and  independent  of 
both;  it  is  a  "purchasing  agent"  for  its  member  associa- 
tions. As  such  it  is  an  "instrumentality  of  retailers" 
*  *  *  and  therefore  is  prohibited  from  receiving  any  dis- 
counts from  the  established  prices. 

*         *         *         * 

The  patronage  dividend  is  as  much  a  part  of  the  trans- 
action as  the  price  itself.   If  petitioner  did  not  distribute 
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goods  between  cooperative  and  member  may  have  all 
the  formal  indicia  of  purchase  and  sale  does  not 
change  the  nature  of  the  relationship.  California  & 
Hawaiian  Sugar  Refining  Corp.  v.  Commissioner, 
163  F.2d  531,  535  (9th  Cir.  1947),  cert,  denied,  332 
U.S.  846. 

An  agency  relationship  was  found  even  though  in 
many  of  these  cases  it  was  clear  that  the  coopera- 
tives were  not  sham  devices  but  performed  real  dis- 
tribution functions  for  their  members. ^^     It  was  the 


patronage  dividends  or  hold  out  they  would  do  so — as 
under  Minnesota  law  and  its  by-laws  it  must — there 
would  doubtless  be  no  sales  of  coal  by  it.  Petitioner  ad- 
mits this.  It  is  its  promise  and  obligation  to  pay  patron- 
age dividends  on  this  coal  business  that  provides  the  in- 
centive for  the  purchase  of  coal  from  petitioner  *  *  *. 

if  *  *  * 

Such  practices,  if  permitted,  would  serve  to  give  one 
seller  an  unfair  advantage  over  others.  Translated  into 
this  case  it  means  that  petitioners,  owing  to  the  distribu- 
tion of  patronage  dividends,  enjoys  some  competitive  ad- 
vantage over  the  conventional  distributor.  An  advantage 
of  this  kind,  it  is  obvious,  would  tend  to  increase  the 
business  of  petitioner  at  the  expense  of  its  competitors 
*  *  * 

See  also  United  States  V.  Mississippi  Chemical  Co.  326  F.2d 
569  (5th  Cir.  1964)  ;  Oliver  V.  United  States,  193  F.  Supp. 
930,  937-38  (E.D.  Ark,  1961);  Fanners  Cooperative  Co.  V. 
Birmingham,  86  F.  Supp.  201  (N.D.  Iowa  1949)  ;  Bogardus 
V.  Santa  Ana  Walnut  Groivers  Assn.,  41  Cal.  App.  2d  939, 
108  P.2d  52,  57  (1941)  ;  Irvine  Co.  v.  McColgan,  26  Cal.  2d 
160,  157  F.2d  847,  850  (1945). 

^^  The  fact  that  the  cooperatives  in  some  of  the  cases  cited 
may  have  been  marketing  cooperatives,  rather  than  purchas- 
ing cooperatives  as  is  the  case  here,  should  not  detract  from 
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element  of  control  by  the  members  that  was  decisive 
in  these  cases.  Where,  however,  unlike  the  instant 
case,  the  cooperative  possessed  full  discretion  to 
grant  or  withhold  patronage  refunds  from  members 
and  in  fact  diverted  such  amounts  for  purposes  other 
than  patronage  refunds,  the  cooperative  has  not  gen- 
erally been  regarded  as  the  agent  of  the  members/' 
As  for  SCJ,  its  articles  of  incoi-poration  state  that 
it  was  brought  into  being  to  function  as  a  "joint 
buying  and  pickup  service"  for  the  members  (CX 
2,  p.  1).  That  it  has  continued  to  exist  as  such  and 
that  its  primaiy  purpose  is  to  secure  discounts  for 
its  members  is  made  clear  by  its  by-laws  which  pro- 
vide that  all  discounts  are  "impounded"  and  "re- 
main the  property  of  the  stockholders  of  said  cor- 
poration, and  at  no  time  shall  become  the  property  of 
the  corporation  itself,  but  shall  be  held  by  it  for  the 


their  value  as  precedents.  One  type  of  cooperative  is  merely 
the  converse  of  the  other.  In  marketing  cooperatives  the  mem- 
bers pool  their  commodities  for  the  purpose  of  joint  selling 
and,  many  times,  joint  storage  and  processing.  In  the  case  of 
SCJ,  each  member  pools  his  money  into  the  Merchandise 
Guarantee  Fund  (CX  3,  Article  XXIII)  for  the  purpose  of 
joint  buying  and  warehousing.  Cf.  Farviers  Cooperative  Co.  V. 
Birviingham,  86  F.  Supp.  201,  216  (N.D.  Iowa  1949)  :  'Al- 
though *  *  *  [some]  cases  deal  with  marketing  cooperatives, 
it  could  be  argued  that  the  conclusions  stated  would  hold 
true  for  purchasing  cooperatives  also,  in  view  of  the  general 
language  used  by  Courts  in  construing  these  cooperative  con- 
tracts." 

^'  American  Box  Shook  Export  Assn.  v.  Commissioner,  156 
F.2d  629  (9th  Cir.  1946)  ;  Fountain  City  Co-operative 
Creamery  Assn.  v.  Commissioner,  172  F.2d  666  (7th  Cir. 
1949). 
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purpose  of  properly  prorating  same  among  the  sep- 
arate participating  stockholders"    (CX  3,  p.  10). 

Furthermore,  the  Commission  made  it  clear  that 
even  aside  from  documentary  evidence  showing  in- 
tention by  the  parties  to  create  a  buying  agent,  SCJ 
does  in  fact  function  as  a  controlled  conduit  for 
members'  receipt  of  lower  prices.^*  Thus  it  obsei'ved 
(Comm.  Opinion,  p.  7) : 

In  short,  as  a  practical  matter  the  respondent 
corporation  has  no  discretion  over  the  prices  it 
"charges"  its  members  and  the  respondent  job- 
bers by  reselling  to  themselves  the  absolute 
right  to  receive  SCJ  profits  have  assumed  the 
responsibilities  of  the  transactions  from  which 
such  profits  are  derived. 

The  fact  that  SCJ  no  longer  runs  a  pure  "broker- 
age" type  of  operation  but  buys,  stores,  and  redis- 
tributes goods  in  much  the  same  fashion  as  a  ware- 
house distributor  does  not  alter  the  result.     As  the 


"  It  is  for  the  very  reason  that  most  cooperatives  are  con- 
sidered agents  or  conduits  through  which  income  of  the  co- 
operative passes  to  the  members  that  they  have  in  the  past 
successfully  maintained  that  such  earnings  are  not  taxable  in- 
come to  the  cooperative.  See,  e.g.  San  Joaquin  Valley  Poultry 
Producers  Assn.  V.  Commissioner,  136  F.2d  382,  385  (9th 
Cir.  1943)  ;  followed  in  United  States  v.  Mississippi  Chemical 
Co.,  326  F.2d  569  (5th  Cir.  1964).  Since  SCJ  concedes  it 
avoids  paying  income  tax  on  the  ground  it  is  a  cooperative, 
it  is  surprising  for  it  to  insist  here  that  its  relationship  with 
its  members  is  not  one  of  agency  but  an  ordinary  vendor- 
vendee  relationship.  (See  "Memorandum  in  Opposition  to 
Proposed  Findings,"  p.  7,  filed  by  petitioners  on  September  15, 
1964,  and  found  in  the  reproduced  record  at  R.  3753) . 
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Commission    explained    in    National    Parts    Ware- 
house :  ^* 

*  *  *  it  may  be  true  that  NPW  actually  per- 
forms the  same  warehousing  function  that 
"other"  warehouse  distributors  perform.  But 
we  do  not  see  how  that  affects  the  question  of 
whether  NPW  is  a  "purchaser"  in  its  own  right, 
or  a  mere  agent  of  its  owner  jobbers.  The 
mere  ownership  and  operation  of  physical  facili- 
ties cannot  change  an  agent  into  a  principal.  It 
is  the  fact  that  these  jobber  partners  of  NPW 
own  it  outright,  and  "control"  the  flow  of  its 
income  from  the  partnership  coffers  to  their 
own  pockets,  that  establishes  the  principal-agent 
relationship,  and  makes  them  responsible  for  its 
acts.  The  clothing  of  their  creature  with  the 
trappings  of  a  "warehouse  distributor"  does  not 
cause  the  parties  to  cease  being  principal  and 
agent,  and  become,  instead  "seller"  and  "buyer". 

The  Commission's  findings  of  an  agency  relation- 
ship in  that  case  was  upheld  by  the  Court  of  Appeals 
for  the  Seventh  Circuit.  General  Auto  Supplies,  Inc. 
V.  Federal  Trade  Commission,  346  F.2d  311,  315 
(1965). 

Petitioners  argue  that  the  fact  that  SCJ  is  con- 
trolled by  its  stockholders  is  not  significant  as  every 
corporation  is  controlled  by  stockholders  (Pet.  Br. 
p.  10).  This  overlooks  the  critical  fact  that  here  it 
is  not  just  stockholders  who  control,  but  stockholders 
who  also  are  the  "customers"  of  the  corporate  entity 


'«CCH  Trade  Reg.  Rep.  (1963-1965  Transfer  Binder)  at 
p.  21,615,  quoted  in  the  Commission's  opinion  in  the  instant 
case  at  p.  6. 
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and  who  control  to  the  extent  of  leaving  no  discretion 
as  to  resale  prices  in  the  corporation  and  who  ap- 
propriate all  discounts  to  themselves  in  the  form  of 
rebates. 

Consistent  with  the  Commission's  approach  in  this 
case  is  another  recent  court  decision  upholding  the 
Commission's  ruling  in  an  automotive  parts  case 
where  a  warehouse  distributorship  and  a  jobber  busi- 
ness were  separately  incorporated  but  under  common 
ownership.  The  Commission  ruled  they  should  be 
treated  as  a  single  entity  on  transactions  between  them- 
selves; that  is,  the  warehouse  distributor  could  not 
receive  functional  discounts  on  goods  which  it  "re- 
sold" to  an  affiliated  jobber  outlet  if  such  discounts 
could  not  be  cost  justified  and  were  haiTnful  or  po- 
tentially harmful  to  competition  between  the  jobber 
and  his  competitors.  The  Court  upheld  the  Commis- 
sion's finding  that  any  lower  price  granted  to  the 
warehouse  distributor  in  such  circumstances  would,  in 
the  light  of  business  realities  shown  in  the  record, 
result  in  "direct  benefit"  to  the  jobber  outlet.  Mo')i- 
roe  Auto  Equipment  Co.  v.  Federal  Trade  Comviis- 
sion,  347  F.2d  401,  403  (7th  Cir.  1965),  cert,  de- 
nied, 382  U.S.  1009  (1966).  See  also  Purolator 
Products,  Inc.  v.  Federal  Trade  Commission,  352 
F.2d  874  (7th  Cir.  1965).'"  In  the  instant  case  the 
same  "direct  benefit"  automatically  flows  to  the  job- 


="  It  should  also  be  noted  that  the  respondent-suppliers  in 
these  cases  failed  to  demonstrate  that  the  functional  discounts 
were  cost  justified. 
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ber-members  of  SCJ."' 

The  words  "purchaser"  and  "customer"  as  used  in 
the  Act  have  always  been  construed  broadly  so  as  to 
effectuate  the  "fundamental  aim  of  the  Robinson- 
Patman  Act  to  protect  buyers'  competitors  from  the 
evil  effects  of  direct  or  indirect  price  discrimination" 
American  Neivs  Co.  v.  Federal  Trade  Commission, 
300  F.2d  104,  109  (2d  Cir.  1962)  cert,  denied,  371 
U.S.  824   (emphasis  added).-"    The  approach  in  all 


-^  Cf.  American  Cooperative  Serum  Assn.  V.  Anchor  Serum 
Co.,  153  F.2d  907,  914  (7th  Cir.  1946),  cert,  denied,  329  U.S. 
721,  a  price  discrimination  case  involving  a  cooperative: 

It  is  possible  that  Anchor  never  dictated  to  Serum  As- 
sociation what  price  it  should  charge  its  members,  or  the 
price  at  which  those  members  should  sell  to  the  con- 
sumers. However,  it  must  have  known  it  was  dealing  with 
a  cooperative  which  was  acting  as  agent  for  the  many 
Farm  Bureaus  who  were  its  members,  and  that  whatever 
Anchor  paid  to  this  cooperative  in  the  way  of  rebates  was 
in  violation  of  the  statute,  and  that  such  fund,  less  ex- 
penses, would  eventually  go  to  the  Farm  Bureaus,  which 
in  turn  would  be  distributed  to  the  consumers,  thus  in 
effect  reducing  the  price  which  they  had  paid  for  their 
serum. 

See  also  Mennen  Co.  v.  Federal  Trade  Commission,  288  Fed. 
774,  782  (2d  Cir.  1923),  cert,  denied,  262  U.S.  759. 

^^  Cf.  Securities  Exchange  Commission  V.  C.  M.  Joiner 
Leasing  Corp.,  320  U.S.  344,  350-51  (1943)  :  "[C]ourts  will 
construe  the  details  of  an  act  in  conformity  with  its  dominat- 
ing general  purpose,  will  read  text  in  the  light  of  context 
and  will  interpret  the  text  so  far  as  the  meaning  of  the  words 
fairly  permits  so  as  to  carry  out  in  particular  cases  the  gen- 
erally expressed  legislative  policy."  Only  recently  the  Supreme 
Court  held  that,  in  construing  the  Clayton  Act,  "literal  word- 
ing" must  never  be  permitted  to  frustrate  "basic  policy  ob- 
jectives." Minnesota  Mining  &  Mfg.  Co.  V.  Neiv  Jersey  Wood 
Finishing  Co.,  381  U.S.  311,  320-21  (1965). 
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of  these  cases  has  been  to  determine  in  the  first  place 
whether  there  has  been,  or  may  be,  injury  to  com- 
petition due  to  substantial  price  differences  received 
by  competitors  on  commodities  originating  from  a 
common  supplier.  If  so,  and  if  responsibility  for 
inducement  and  receipt  of  the  lower  price  is  at- 
tributable to  the  favored  buyer,  either  individually 
or  as  a  member  of  a  group  who  have  combined  their 
purchasing  power,  then  the  favored  buyer  should  be 
considered  the  "purchaser."  -*  As  implicitly  recog- 
nized by  the  courts,  any  other  intei'pretation  would 
create  a  loophole  that  could  well  undermine  the  Act. 
It  is  well  known,  for  example,  that  many  large  re- 
tail chains  have  warehousing  depots  to  serve  branch 
stores.  Under  petitioners'  interpretation,  such  a  re- 
tail chain  could  skirt  the  prohibitions  of  the  Act  by 
simply  forming  a  subsidiary  corporation,  transferr- 
ing to  it  all  its  warehousing  facilities,  and  then  ob- 
tain for  it  a  wholesalers  discount  even  though  the 
resulting  difference  in  price  might  not  be  cost  justi- 


-*"[W]here  the  question  is  one  of  specific  application  of  a 
broad  statutory  term  in  a  proceeding  in  which  the  agency 
administering  the  statute  must  detennine  it  initially,  the 
reviewing  court's  function  is  limited.  Like  .  .  .  the  Federal 
Communications  Commission's  determination  that  one  com- 
pany is  under  the  control  of  another  {Rochester  Telephone 
Corp.  v.  United  States,  307  U.S.  125)  the  Board's  determina- 
tion ...  is  to  be  accepted  if  it  has  'warrant  in  the  record' 
and  a  reasonable  basis  in  law."  National  Labor  Relatione 
Board  V.  Hearst  Publications,  Inc.,  322  U.S.  Ill,  131  (1944) 
(upholding  the  agency's  broad  construction  of  the  term  "em- 
ployee" beyond  its  technical  definition  at  common  law).  See 
also  United  States  v.  Drum,  368  U.S.  370,  375-76  (1962). 
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fied.  It  is  clear  from  the  cases  that  such  an  at- 
tempted circumvention  of  the  Act  should  not  be  tol- 
erated. And  by  the  same  token  it  would  be  anom- 
alous to  hold  that  a  group  of  jobbers  could  combine 
together  and  achieve  the  same  result  by  simply  utiliz- 
ing the  device  of  a  cooperative.  The  fact  that  mem- 
bers of  SCJ  are  not  large  retail  chains  does  not  alter 
the  result  since  the  Act,  although  primarily  aimed 
at  buying  practices  of  retail  chains,  was  intended  to 
cover  all  price  discriminations  that  are  injurious  to 
competition  whether  received  by  chains  or  by  indi- 
viduals.'^ 


II.  The  Commission  properly  rejected  petitioners'  claim 
that  Section  4  of  the  Robinson-Patman  Act  confers 
immunity  on  their  receipt  of  lower  discriminatory 
prices  that  would  otherwise  be  prohibited  by  Section 
2(f)  of  the  Act. 

In  its  opinion  the  Commission  rejected  petitioners' 
reliance    upon    Section    4    of    the    Robinson-Patman 


-■'  "While  as  noted,  the  immediate  and  generating  cause  of 
the  Robinson-Patman  amendments  may  have  been  a  con- 
gressional reaction  to  what  were  believed  to  be  predatory 
uses  of  mass  purchasing  power  by  chain  stores,  neither  the 
scope  nor  the  intent  of  the  statute  was  limited  to  that  precise 
situation  or  set  of  circumstances.  Congi'ess  sought  generally 
to  obviate  price  discrimination  practices  threatening  inde- 
pendent merchants  and  businessmen  presumably  from  what- 
ever sources  ...  In  short.  Congress  intended  to  assure,  to  the 
extent  reasonably  practicable,  that  businessmen  at  the  same 
functional  level  would  start  on  equal  competitive  footing  so  far 
as  price  is  concerned."  Federal  Trade  Commission  V.  Sun  Oil 
Co.,  371  U.S.  505,  520  (1963). 
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Act.-''  The  Commission  stated  (Comm.  Opinion,  pp. 
23-24) : 

*  *  *  The  Commission  does  not  seek  to  prevent 
the  distribution  of  earnings  by  cooperatives  as 
authorized  by  that  statute.  But  the  statutory 
exemption  extends  only  to  the  distribution  of 
such  earnings  which  are  the  fruits  of  lawful 
activity.  The  statute  does  not,  as  [petitioners'] 
argument  implies,  confer  upon  organizations 
such  as  those  of  [petitioners]  blanket  exemption 
from  the  Robinson-Patman  Act  nor  "does  [it] 
permit  a  cooperative  to  violate  Section  2(f)  even 
though  its  savings  through  receipt  of  discrim- 
inatory prices  are  passed  on  to  its  members."  "^ 

Asserting  that  the  illegal  conduct  charged  in  this 
case  arises  only  when  "SCJ  grants  a  credit  to  its 
customers  at  the  quarter's  end"  (Br.  36),  and  that, 
accordingly,  "the  distribution  of  profits  is  the  one 
indispensible  element  of  the  alleged  offense"  (Br, 
37),  petitioners  argue  that  the  Commission,  in  ef- 
fect, would  prohibit  conduct  that  Section  4  permits 
and  that,  as  construed  by  the  Commission,  Section 
4  "has  no  meaning  at  all." 

Petitioners  have  completely  misconstrued  the  stat- 


^^  "Sec.  4,  *  *  *  Nothing  in  this  act  shall  prevent  a  coopera- 
tive association  from  returning  to  its  members,  producers,  or 
consumers  the  whole,  or  any  part  of,  the  net  earnings  of  sur- 
plus resulting  from  its  trading  operations,  in  proportion  to 
their  purchases  or  sales  from,  to,  or  through  the  association" 
(49  Stat.  1528,  15  U.S.C.  13b). 

^"  Commission's  footnote:  "Avie7-ican  Motor  Specialties  Co., 
Inc.,  et  al  v.  Federal  Trade  Commission,  278  F.2d  225,  229 
(2d  Cir.  1960),  cert,  denied,  364  U.S.  884  (I960)." 
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utory  language  and  purpose  of  Section  4.-^  Exam- 
ination of  the  legislative  history  of  Section  4,  as  well 
as  the  cases  that  have  construed  that  section,  plainly 
shows  that  the  Commission's  rejection  of  Section  4  as 
a  defense  to  the  Section  2(f)  violation  found  was 
proper  in  all  respects. 

Petitioners  are  mistaken  in  asserting:  "The  dis- 
counts granted  to  SCJ  are  the  same  as  those  given 
to  all  warehouse  distributors.  So  there  is  no  dis- 
crimination at  this  point"  (Br.  36).  As  we  have 
heretofore  pointed  out  (supra  pp.  9,  20)  the  dis- 
criminations challenged  in  this  proceeding  arise 
from  the  prices  charged  SCJ  and  its  member  stock- 
holders as  compared  to  the  prices  charged  direct 
buying  jobbers.     The  prices  charged  the  independ- 


-"^  Although  the  Supreme  Court  has  never  ruled  on  the  scope 
of  Section  4,  it  has  recently  had  occasion  to  reemphasize  the 
long-standing  rule  that  "immunity  from  the  antitrust  laws  is 
not  lightly  implied."  United  States  v.  Philadelphia  National 
Bank,  374  U.S.  321,  348  (1963)  ;  Silver  v.  New  York  Stock 
Exchange,  373  U.S.  341,  357  (1963).  As  to  cooperatives  in 
particular,  the  Supreme  Court  has  ruled  that  even  though  state 
legislatures  and  Congress  have  often  enacted  legislation  en- 
couraging the  existence  of  such  entities,  exemptory  language 
in  antitrust  statutes  is  to  be  strictly  construed.  Maryland  and 
Virginia  Milk  Producers  Association  V.  United  States,  362 
U.S.  458,  464-466  (1960)  ;  United  States  V.  Borden  Co.,  308 
U.S.  188,  198,  201  (1939).  See  also  Associated  Press  v.  United 
States,  326  U.S.  1,  14,  19  (1945),  where  the  Court,  in  denying 
that  actions  by  or  through  a  cooperative  places  the  members 
beyond  the  pale  of  the  Sherman  Act,  stated :  "It  is  significant 
that  when  Congress  has  desired  to  permit  cooperatives  to  inter- 
fere with  the  competitive  system  of  business,  it  has  done  so 
expressly  by  legislation"  and  "to  stifle  competition  cannot  be 
immunized  by  adopting  a  membership  device  accomplishing 
that  purpose." 
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ent  warehouse  distributors  are  not  involved.  More- 
over, if,  as  the  Commission  found,  the  stockholder 
members  of  SCJ  are  the  "purchasers,"  the  lower 
prices  are  actually  paid  to  them  irrespective  of  the 
method  in  which  they  have  paid  the  cooperative's 
bills  and  have  distributed  the  surplus  to  themselves. 

It  is  the  method  of  distributing  profits  that  Sec- 
tion 4  exempts,  not  the  fact  that  the  member  stock- 
holders induced  and  received  the  price  discrimina- 
tions. Once  it  is  established  that  the  discrimination 
in  price  may  have  the  effect  upon  competition  pro- 
scribed by  statute,  a  fact  not  disputed  in  this  case, 
the  discriminations  giving  rise  to  such  adverse  com- 
petitive effect  are  subject  to  the  provisions  of  Sec- 
tions 2(a)  and  2(f)  irrespective  of  the  form  of  busi- 
ness organization  under  which  the  buyers  may  oper- 
ate. The  fact  that  the  organization  operates  a  ware- 
house does  not  change  the  application  of  the  statute 
in  this  respect,  although  to  the  extent  that  such  an 
operation  actually  results  in  a  difference  in  cost  to 
the  suppliers  selling  to  SCJ  as  compared  to  the  direct 
buying  jobbers,  receipt  of  a  commensurately  lower 
price  would  be  permitted. 

To  the  contrary  of  petitioners'  construction  of  Sec- 
tion 4,  the  legislative  history  shows  that  Congress 
inserted  the  provision  not  for  the  purpose  of  im- 
munizing any  discriminatory  price  granted  to  a  co- 
operative but  for  the  sole  and  limited  purpose  of 
foreclosing  any  possible  contention  that  refunds  are 
"price  discriminations"  among  members  solely  be- 
cause they  are  based  on  the  amount  of  business  done 
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with  the  cooperative.^  Congress  recognized  that  the 
rest  of  the  bill  contained  "no  provisions,  express  or 
implied,  to  the  contrary"  but  nevertheless  inserted 
the  provision  as  a  "precautionary"  measure.  The 
Conference  Committee  report  on  Section  4  states 
(H.R.  Rep.  No.  2951,  74th  Cong.,  2d  Sess.  9  (1936) ) : 

Substantially  this  same  provision  is  found  in 
the  House  bill  as  subsection  (g),  and  in  the  Sen- 


-^  Such  complaints  were  not  unknown.  See,  e.g.,  Mooney  V. 
Farmers'  Mercantile  &  Elevator  Co.,  138  Minn.  199,  164  N.W. 
804  (1917),  where  the  member  sued  the  cooperative,  con- 
tending that  distribution  of  surplus  based  on  patronage, 
rather  than  on  membership  shares,  was  discriminatory. 

It  must  also  be  recalled  that  by  1936,  when  the  Act  was 
passed,  the  practice  of  giving  selected  customers  "rebates"  was 
considered  a  devious  form  of  price  discrimination.  Since  many 
cooperatives  do  business  with  both  members  and  non-members, 
granting  rebates  only  to  members,  it  has  been  held  that  Con- 
gress inserted  Section  4  to  protect  cooperatives  from  the 
charge  that  in  granting  patronage  only  to  members  they  are 
discriminating  in  price  against  non-member  patrons  within 
the  meaning  of  Section  2(a).  Kentucky  Rural  Electric  Cooper- 
ative Corp.  v.  Moloney  Electric  Co.,  282  F.2d  481,  484-485  (6th 
Cir.  1960),  cert,  denied,  365  U.S.  812: 

We  agree  that  it  was  the  purpose  of  Section  4  to  protect 
co-operatives  in  their  competition  with  corporate  com- 
petitors. But  this  protection  was  specifically  limited  to 
the  provision  that  a  cooperative  would  not  be  in  violation 
of  the  Act  merely  because  of  its  structure  as  a  co-operative 
with  the  distribution  of  its  co-operative  earnings  among 
its  members  on  a  patronage  basis.  Under  Section  4 
such  a  distribution  does  not  in  and  of  itself  constitute  a 
violation  of  the  Act,  even  though  the  act  of  returning 
profits  to  its  members  might  technically  be  considered  as 
constituting  a  discriminatory  rebate  or  price  discrimina- 
tion in  favor  of  its  member  purchasers  and  against  its 
non-member  purchasers.  But  that  is  as  far  as  the  ex- 
emption goes. 
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ate  amendment  as  a  part  of  subsection  (h). 
However,  the  words  "or  a  cooperative  wholesale 
association  from  returning  to  its  constituent 
retail  members",  which  appeared  following  the 
word  ''consumers"  in  the  Senate  amendment, 
have  been  eliminated. ^^°'  As  so  modified,  this 
section  serves  to  safeguard  producer  and  con- 
sumer cooperatives  against  any  charge  of  vio- 
lation of  the  act  based  on  their  distribution  of 
earnings  or  surplus  among  their  members  on  a 
patronage  basis.  While  the  bill  contains  else- 
where no  provisions,  express  or  implied,  to  the 
contrary,  this  section  is  included  as  a  precau- 
tionaiy  reservation  to  protect  and  encourage  the 
cooperative  movement.  Whether  functioning  as 
buyers  or  sellers,  cooperatives  also  share  under 
the  bill  the  guaranties  of  equal  treatment  and 
equal  opportunity  which  it  seeks  to  accord  to 
trade  and  commerce  generally. 


'"  As  indicated  by  the  report,  the  Senate  version  had  pro- 
vided :  "Nothing  in  this  subsection  shall  prevent  a  cooperative 
association  from  returning  to  producers  or  consumers,  or  a  co- 
operative wholesale  association  from  returning  to  its  consti- 
tuent retail  members,  the  whole,  or  any  part  of,  the  net  sur- 
plus resulting  from  its  trading  operations  in  proportion  to 
purchases  from,  or  sales  to,  the  association."  The  de- 
letion of  the  italicized  portion  by  the  Conference  Committee 
creates  the  clear  inference  that  cooperative  wholesale  associa- 
tions were  not  even  included  under  this  section.  Rather,  as 
the  above  report  indicates,  Section  4  as  so  modified  applies 
only  to  "producer"  and  "consumer"  cooperatives.  There  are 
well-recognized  distinctions  between  "consumer"  and  "pro- 
ducer" cooperatives  which  are  composed  of  ultimate  producers 
and  consumers,  and  "wholesale"  cooperatives  which  are  com- 
posed of  retail  dealers.  See  Packel,  The  Laiv  of  Cooperatives 
17-19  (3rd  ed.  1956)  and  Roy,  Cooperatives:  Today  and  To- 
■niorrotv  chapters  7  and  8  (1964). 
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Thus  petitioners'  argument  that  unless  Section  4 
provides  the  exemption  they  claim  in  this  case  "it 
has  no  meaning  at  all"  (Pet.  br.  p.  37)  ^'  overlooks 
clear  legislative  histoiy  and  the  fact  that  it  is  not 
unusual  for  Congress  to  insert  a  proviso  that  merely 
clarifies  what  might  have  been  obvious  without  the 
proviso.  In  Maryland  and  Virginia  Milk  Producers 
Asm.  v.  United  States,  362  U.S.  458  (1960),  an 
argument  quite  similar  to  that  put  forward  by  peti- 
tioners was  rejected  by  the  Supreme  Court.  There 
the  court  below  had  ruled  that  Section  6  of  the 
Clayton  Act  (which  provides  that  "nothing  con- 
tained in  the  antitrust  laws  shall  be  construed  to 
forbid  the  existence  and  operation"  of  certain  types 
of  cooperatives)  permitted  such  cooperatives  to  en- 
gage in  practices  that  would  otherwise  violate  Sec- 
tion 2  of  the  Sherman  Act.  The  court  below  rea- 
soned: "To  say  that  it  [the  proviso]  should  extend 
only  to  reasonable  restraints  [by  cooperatives]  would 
be  fallacious  because  no  legislation  was  necessary  to 
permit  reasonable  restraints  of  trade."  United 
States  V.  Maryland  and  Virginia  Milk  Producers 
Assn.,  167  F.  Supp.  45,  51  (D.D.C.  1950).  The 
Supreme  Court  reversed,  however,  relying  on  legis- 
lative history  which  indicated  that  the  proviso  simply 


^^  Commissioner  Elman  also  said  that  Section  4  must  have 
this  meaning  (dissenting  op.  p.  12).  He  relied  on  a  statement 
by  Rowe  in  his  book  Price  Discrimination  Under  the  Robinson- 
Patman  Act  (1962)  to  the  effect  that  the  legislative  history 
of  Section  4  is  equivocal  as  to  whether  cooperatives  were 
granted  exemption  under  that  section.  Inexplicably,  Rowe 
makes  no  mention  of  the  above  explanation  carefully  set  forth 
in  the  Conference  Committee  report. 
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allowed  farmers  to  combine  together  as  a  cooperative 
without  their  association  inter  se  being  held  an  il- 
legal combination  under  the  Sherman  Act.  "[T]he 
section  cannot  support  the  contention  that  it  gave 
such  an  entity  full  freedom  to  engage  in  predatory 
trade  practices  at  will."    362  U.S.  at  465-66.^  I 

Furthermore,  the  legislative  history  of  Section  4 
makes  it  clear  that  any  price  differential  received  by 
competitors  via  a  cooperative  must  represent  real 
savings  to  the  supplier.  In  reporting  the  Confer- 
ence Committee's  actions  to  the  House,  Representa- 
tive Utterback,  the  House  manager  of  the  bill,  ex- 
plained (80  Cong.  Rec.  9419) : 

Section  4  represents  another  provision  added 
to  the  bill  in  the  fullness  of  caution  to  protect 
the  distribution  of  cooperative  earnings  or  sur- 
plus among  their  members  on  a  patronage  basis. 
In  the  dealings  of  cooperatives  with  others,  they 
share  of  course,  the  protections  and  guaranties 
of  the  bill  as  to  equal  treatment  and  equal  op- 
portunity which  it  extends  to  producers,  manu- 
facturers, and  merchants  in  trade  and  com- 
merce   generally.     It    leaves    the    members    of 


^-  See  also  Kentucky  Rural  Electnfication  Coopo-ative  Corp. 
v.  Moloney  Electric  Co.,  282  F.2d  481,  485  (6th  Cir.  1960) 
citing  the  reasoning  of  the  Supreme  Court  in  the  Maryland 
and  Virginia  Milk  Producers  case  and  observing: 

If  Congi'ess  intended  to  exempt  cooperatives  from  the 
various  anti-trust  and  price  discrimination  provisions  of 
the  Act,  it  could  have  easily  have  said  so.  It  did  not  do  so. 
Section  4  deals  only  with  the  single  act  of  a  cooperative 
returning  its  profits  to  its  members.  It  does  not  exempt 
a  cooperative  in  the  acquisition  of  such  profits  in  its 
business  operations  before  they  are  distributed. 
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cooperatives  free  to  seek  through  cooperative  en- 
deavor the  economies  and  savings  of  mass  opera- 
tions and,  assures  to  them,  as  compared  with 
their  large  corporate  competitors,  any  real  econ- 
omies and  savings  to  which  those  mass  opera- 
tions entitle  them,  and  which  they  often  now  do 
not  receive.  There  is  nothing  in  the  last  sec- 
tion of  the  hill  that  distinguishes  cooperatives, 
either  favorably  or  unfavorably,  from  other 
agencies  in  the  streams  of  production  and  trade, 
so  far  as  concerns  their  dealings  with  others. 
[Emphasis  added]. 

Additional  support  for  this  view  is  found  in  state- 
ments by  Representative  Patman,  during  the  exten- 
sive hearings  on  his  bill,  that  wholesale  grocery  co- 
operatives were  equally  subject  to  the  bill  as  the 
chain  stores  since  they  too  could  take  advantage  of 
mass  buying  and  thereby  threaten  independent  mer- 
chants. Pertinent  exceipts  from  the  hearings  are  in- 
cluded in  Appendix  B  to  this  brief,  infra  pp.  4a-7a. 
The  members  of  the  vast  majority  of  the  coopera- 
tives in  this  country  are  either  ultimate  producers  or 
ultimate  consumers  who  do  not  compete  in  the  re- 
sale of  goods.  Therefore  injury  to  competition  in 
the  resale  of  goods  never  occurs  by  virtue  of  these 
cooperatives  doing  business.  But  where  members 
of  the  cooperative  are  jobbers  competing  with  non- 
member  jobbers  buying  from  the  same  supplier,  Sec- 
tion 4  "does  not  turn  the  entity  loose  to  acquire  on 
behalf  of  its  members,  through  the  guise  of  group 
purchasing,  price  differentials  *  *  *."  Mid-South 
Distributors  v.  Federal  Trade  Commission,  287  F.2d. 
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512,  516  (5th  Cir.  1961),  cert,  denied,  368  U.S.  838. 
See  also  American  Motor  Specialties  Co.  v.  Federal 
Trade  Commission,  278  F.2d.  225,  229  (2d  Cir. 
1960),  cert,  denied,  364  U.S.  884. 

III.  There  is  substantial  evidence  to  support  the  Commis- 
sion's findings  that  the  price  discriminations  petitioners 
induced  and  received  from  their  suppliers  were  not 
"cost  justified"  within  the  meaning  of  Section  2(a)  of 
the  Clayton  Act,  and  that  petitioners  were  so  aware. 

The  Commission  found  that  petitioners'  suppliers 
had  discriminated  in  price  by  selling  to  petitioners  at 
a  lower  price  than  to  direct  buying  jobbers,  and  that 
such  discriminations  may  have  the  effect  upon  com- 
petition proscribed  by  Section  2(a)  of  the  Clayton 
Act.  The  Commission  further  found  that  there  was 
no  substantial  difference  in  the  methods  in  which 
these  suppliers  sold  or  delivered  products  to  petition- 
ers and  to  direct  buying  jobbers;  that,  accordingly, 
the  price  discriminations  were  not  "cost  justified" 
within  the  meaning  of  Section  2(a);  and  that  SCJ 
and  its  stockholder  jobbers  knew,  or  should  have 
known,  that  the  warehouse  distributor  discount  that 
they  induced  and  received  from  these  suppliers  could 
not  be  justified  as  reflecting  lower  costs  to  the  sup- 
pliers on  sales  to  them  than  on  sales  to  direct  buying 
jobbers  (Comm.  Findings  at  p.  28). 

Petitioners  do  not  challenge  the  Commission's  find- 
ings as  to  the  amount  of  the  discriminations  received 
by  them  as  compared  to  the  direct  buying  jobbers, 
nor  do  they  challenge  the  findings  that  such  dis- 
criminations may  have  the  proscribed  effect  upon 
competition.     Petitioners'    principal    contention    ap- 
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pears  to  be  that  the  Commission's  finding  that  the 
price  discriminations  were  not  "cost  justified"  is  not 
supported  by  substantial  evidence.  In  this  respect, 
petitioners  argue  that  because  SCJ  performed  the 
same  functions  as  warehouse  distributors,  they  were 
entitled  to  receive  the  same  discount  as  the  ware- 
house distributors  (Pet.  Br.  p.  18). 

We  submit  that  petitioners'  argument  completely 
ignores  the  requirements  of  Section  2(a)  of  the  Clay- 
ton Act.  Under  that  section  a  manufacturer  is  pro- 
hibited from  selling  to  different  customers  at  differ- 
ent prices  if  such  a  discrimination  may  have  the 
effect  proscribed  by  the  statute,  unless  such  price  dif- 
ferences "make  only  due  allowance  for  differences  in 
the  cost  of  manufacture,  sale,  or  delivery  resulting 
from  the  differing  methods  or  quantities  in  which 
such  commodities  are  to  such  purchasers  sold  or  de- 
livered." 

In  the  first  place,  as  we  pointed  out  in  our  pre- 
liminary statement,  Section  2(a)  does  not  sanction 
functional  discounts  as  such.  Forster  Mfg.  Co.  v. 
Federal  Trade  Commission,  335  F.2d  47,  53  (1st  Cir. 
1964),  cert,  denied,  380  U.S.  906,  order  affirmed 
after  remand,  361  F.2d  340  (1st  Cir.  1966) ;  Mueller 
Co.  V.  Federal  Trade  Commission,  323  F.2d  44  (7th 
Cir.  1963),  cert,  denied,  377  U.S.  923;  Federal  Trade 
Commission  v.  Morton  Salt  Co.,  334  U.S.  37,  44 
(1948).  And  the  prohibitions  of  the  statute  are  not 
limited  to  discriminations  between  customers  resell- 
ing at  the  same  level  of  distribution.  Standard  Oil 
Co.  V.  Federal  Trade  Commission,  173  F.2d  210,  212, 
217  (7th  Cir.  1949),  reversed  on  other  grounds,  340 
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U.S.  231  (1951).  It  was  held  in  Standard  Oil  that 
a  supplier  who  sets  up  a  two-level  pricing  system, 
with  the  lower  price  going  to  wholesalers  and  the 
higher  price  to  retailers,  is  in  violation  of  Section 
2(a)  if  the  supplier  knows  that  the  wholesaler  is 
passing  on  a  substantial  part  of  his  lower  price  to 
his  retailer  customers  resulting  in  the  proscribed  ef- 
fect on  competition  at  the  retail  level.^^  See  also 
Tri-Valley  Packing  Assn.  v.  Federal  Trade  Commis- 
sion, 329  F.2d  694,  697-98  (9th  Cir.  1964). 

Although  discriminations  in  price  exist  by  virtue 
of  functional  discounts,  where  the  benefit  of  that  dis- 
crimination is  not  passed  on  to  the  warehouse  dis- 
tributors' jobber  customers  no  injury  could  result 
at  the  jobber  level  of  distribution.^*  Accordingly, 
the  legality  of  the  functional  discounts  received  by 
warehouse  distributors  depends  upon  the  absence  of 
a  probability  of  injury  to  competition ;  the  legality  of 
the  functional  discounts  is  not  usually  premised  on 
cost  savings  cognizable  under  the  ''cost  justification" 
proviso.^^ 


^^  Section  2(a)  provides  that  it  shall  be  unlawful  to  dis- 
criminate in  price  "either  directly  or  indirectly"  where  it 
may  injure  competition  with  any  person  "who  either  grants 
or  knowingly  receives  the  benefit  of  such  discrimination,  or 
with  customers  of  either  of  them"  (emphasis  added). 

3*  It  is  undisputed  that  here  "the  warehouse  distributors 
in  the  Los  Angeles  area  expended  approximately  17  to  18V^ 
percent  of  the  functional  redistribution  discount  received  by 
them  in  distributing  automotive  parts  to  their  jobber  cus- 
tomers"  (Comm.  opinion,  p.  2). 

^•' As  Commissioner  Elman  stated  (dissenting  opinion  p. 
10)  :  "It  is  very  likely  *  *  *  that  the  functional  discount  wheth- 
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It  was  alleged  in  the  complaint  in  this  case,  and 
the  Commission  found,  that  the  jobber-members  of 
SCJ  were  the  "purchasers"  from  the  suppliers  and 
that,  in  fact,  these  jobbers  induced  and  received  the 
challenged  functional  discounts.  Accordingly,  under 
the  theory  of  the  case  as  it  was  tried  and  decided,  a 
discrimination  between  customers  at  different  levels 
of  distribution  is  not  directly  involved.  We  respect- 
fully submit,  however,  that  even  if  SCJ  is  considered 
the  "purchaser,"  such  a  fact  would  not  preclude  the 
Commission  from  finding  that  the  price  discrimina- 
tions are  illegal  under  Section  2(a)  by  applying  eith- 
er the  "Standard  Oil"  approach,  supra,  or  the  so- 
called  "indirect  purchaser"  doctrine.  See  National 
Parts  Warehouse,  supra,  CCH  Trade  Reg.  Rep. 
(1963-1965  Transfer  Binder)  at  p.  21,612-13.  Where 
the  proscribed  effect  upon  competition  results  from 
the  price  discriminations,  and  if  no  cost  justification 
can  be  demonstrated,  a  violation  of  the  Act  can  be 
made  out  irrespective  of  the  theory  used  to  identify 
the  "purchaser"  within  the  meaning  of  Section  2(a).^* 
Cf.  Tri-Valley  Packing  Assn.  v.  Federal  Trade  Com- 
mission, 329  F.2d  694,  698  (9th  Cir.  1964). 


er  paid  independent  warehouse  distributors  or  SCJ  will  be,  or 
could  be,  cost  justified." 

Students  of  the  auto  parts  industry  tell  us  that  cost  justi- 
fication is  not  the  reason  that  a  manufacturer  grants  function- 
al discounts.  See  Davisson,  The  Marketing  of  Automotive 
Parts  918  (1954)  ;  Sawyer,  Business  Aspects  of  Pricing 
Under  the  Robinson-Patman  Act  474-82  (1963)  ;  Taggart, 
Cost  Justification  112  (1959)  ;  Fleming,  "Group  Buying  Under 
the  Robinson-Patman  Act:  The  Automotive  Parts  Cases"  7 
Buffalo  L.  Rev.  231,  248  (1958). 

^^  In  its  first  opinion  in  this  case,  Alabama  Motor  Parts  V. 
Federal  Trade  Commission,  309  F.2d  213  (1962),  this  Court 
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The  second  point  we  wish  to  emphasize  is  that  the 
"cost  justification"  defense  is  limited  to  the  actual 
differences  in  the  cost  to  the  suppliers  of  selling  to 
the  customers  receiving  the  favored  treatment  as 
compared  to  the  customers  receiving  the  non-favored 
treatment.  The  discriminations  challenged  in  this  case 
arise  from  the  20  percent  discount  afforded  SCJ  and 
its  jobber-members  by  their  suppliers,  a  discount  which 
was  not  afforded  the  suppliers'  direct  buying  jobbers. 
Any  "cost  justification"  for  this  discrimination  must 
necessarily  relate  to  the  difference  in  costs  in  selling 
to  these  customers.  As  detailed  herein  (pp.  11-16, 
47-51),  the  record  clearly  shows,  and  the  Commission 
properly  found,  that  the  suppliers  treated  SCJ  and 
its  jobber-members  substantially  the  same  as  the  sup- 
pliers treated  their  direct  buying  jobbers  as  to  direct 
selling,  catalog  distribution,  and  warehousing.  No 
substantial  cost  differences  were  involved;  no  "cost 
justification"  was  possible. 

The  costs  of  a  supplier  selling  directly  to  the  job- 
ber customers  of  the  warehouse  distributors  are  com- 
pletely irrelevant  to  the  question  of  "cost  justifica- 
tion" as  it  relates  to  this  case.  Equally  irrelevant  is 
the  fact  that  it  may  have  cost  a  supplier  more  to  sell 
to  the  SCJ  members  if  the  SCJ  warehouse  operation 


made  several  general  statements  concerning  its  understanding 
of  the  application  of  the  "cost  justification"  proviso,  state- 
ments which  could  be  construed  as  contrary  to  the  views  ex- 
pressed above.  We  submit,  however,  that  the  Court  did  not 
intend  to  express  its  views  as  to  the  legal  result  to  be  reached 
in  this  case,  but  merely  directed  the  Commission  initially  to 
make  its  determination  on  the  issues,  something  the  Court  in- 
dicated the  Commission  had  not  as  yet  done. 
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did  not  exist.  These  hypothetical  costs  savings,  how- 
ever, form  the  basis  for  petitioners'  claim  that  the 
price  concessions  induced  and  received  by  them  were 
"cost  justified" ;  they  argue  that  they  were  entitled  to 
receive  the  same  discount  as  the  warehouse  distribu- 
tors because  they  performed  the  same  functions  as 
warehouse  distributors.  We  repeat,  the  question  is 
what  differences  actually  existed  in  the  suppliers' 
cost  of  selling  SCJ  and  the  suppliers'  cost  of  selling 
to  their  direct  buying  jobbers. 

In  its  findings  and  opinion  the  Commission  care- 
fully cites  the  evidence  supporting  its  findings  and 
sets  forth  a  full  analysis  of  the  cost  justification  is- 
sue. Petitioners  contend,  however,  that  the  Commis- 
sion's statement  of  the  cost  saving  features  of  this 
case  "ignores  and  omits  entirely  the  function  of  pur- 
chasing, warehousing  merchandise  and  breaking 
bulk"  (Pet.  br.  p.  18).  This  contention  is  completely 
erroneous. 

Warehousing.  The  Commission  fully  discussed 
warehousing  costs  at  pages  20-26  of  its  findings.  It 
pointed  out  that  SCJ's  warehousing  would  save  a 
manufacturer  at  most  5  to  6  percent  and  that  this 
would  be  true  only  in  those  instances  where  the 
manufacturer  maintained  a  local  warehouse  for  cus- 
tomers and  SCJ  saved  the  manufacturer  such  costs 
by  purchasing  merchandise  direct  from  the  factory. 
Actually,  the  overwhelming  majority  of  manufactur- 
ers who  testified  on  the  subject  stated  that  SCJ  nor- 
mally purchased  from  the  local  warehouse  (Tr.  1082, 
1083,  1203,  1256,  1283,  1404).  Clearly  in  those  in- 
stances where  a  manufacturer  rented  space  in  a  com- 
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mercial  or  "fee"  warehouse,  there  would  be  no  sav- 
ings whatsoever  since  the  manufacturer  would  be 
charged  the  same  fee  whether  the  goods  were  picked 
up  by  SCJ  or  picked  up  bj^  individual  direct  buying 
jobbers. 

In  those  cases  where  the  manufacturer  owned  and 
operated  his  own  local  warehouse,  any  savings  in 
warehousing  costs  enjoyed  by  manufacturers  by  vir- 
tue of  SCJ's  warehousing  functions  has  been  mini- 
mized by  SCJ's  policy  of  having  a  high  turnover  rate 
of  inventory.  John  F.  Dixon,  general  manager  of 
SCJ  stated  (R.  2077) : 

"A.  As  I  testified  yesterday,  we  have  stock, 
or  it  has  been  my  recommendation  to  the  Board  1 
of  Directors  that  we  patronize  local  manufac- 
turers, rebuilders  or  manufacturers  that  have 
local  warehouses.  This  is  one  of  them.  Our 
trucks  call  on  there  [sic]  on  a  competitive  brand 
for  our  jobbers  evei^day,  and  while  we  are 
there,  we  can  pick  up  our  stock  orders  by  the 
week,  by  the  month,  everyday,  if  necessary. 

Q.  So  that  runs  it  through  real  fast,  doesn't 
it? 

A.  Yes,  sir." 

The  record  shows  that  the  inventory  turnover  of  in- 
dependent warehouse  distributors  in  Los  Angeles 
ranged  from  three  to  five  a  year  in  all  lines  (Tr. 
1459,  1570,  1732,  1801,  1943).  It  is  undisputed  that 
SCJ's  turnover,  however,  averaged  seven  times  a 
year,  and  in  the  case  of  the  50  highest  of  the  70  auto 
parts  lines  carried,  the  turnover  rate  exceeded  eight. 
In  the  case  of  the  30  lines  with  the  highest  annual 
turnover,  the  average  was  10.31  times  a  year  and  the 
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amount  of  merchandise  in  these  lines  exceeded  50 
percent  of  petitioner's  sales  volume  for  1963.  In  the 
ten  highest  lines,  the  turnover  was  21  times  a  year 
or  more  often.^' 

It  is  true  that  five  of  petitioners'  suppliers  reduce 
the  warehouse  distributor  discount  if  the  group  pur- 
chases from  the  local  warehouse  rather  than  the  fac- 
tory (CX  223,  pp.  12,  22,  32,  45,  61).  But,  as  the 
Commission  noted  (Comm.  Findings,  p.  24),  the 
initial  discount  is  so  great  that  the  reduction  is  rela- 
tively insubstantial.  Thus  in  the  case  of  Standard 
Motor  Products,  the  initial  discount  is  26  percent, 
but  if  the  purchase  is  from  the  local  warehouse  it  is 
21  percent  (CX  228,  p.  63,  Tr.  4183).  Although  SCJ 
made  some  purchases  from  the  factory,  thereby  sav- 
ing Standard  approximately  five  percent,  this  does 
not  justify  receipt  of  the  remaining  21  percent.^® 

Breaking  bulk.  The  direct  buying  jobber  purchas- 
ing from  the  supplier's  local  warehouse  buys  in  case 
lots  if  that  is  the  policy  of  the  warehouse.  There 
could  be  no  savings  to  the  supplier  merely  because  it 


^'  Figures  taken  from  CX  225  and  tabulated  at  page  23 
of  the  Commission's  Findings. 

^'  Petitioners  erroneously  state  that  the  only  testimony  about 
Standard  Motor  Products  was  given  in  1959  and  dealt  with 
brokerage  type  transactions  (Pet.  br.  18  n.  4).  Actually, 
Mr.  Chadwick,  district  manager  of  Standard  Motor  Products, 
testified  in  the  remand  proceedings  concerning  sales  expenses. 
His  testimony  supports  the  Commission's  findings  (Tr.  2024, 
2037).  As  to  warehousing  expenses,  exhibits  introduced  after 
the  remand  of  this  case  were  the  basis  of  the  Commission's 
tabulation  showing  an  analysis  of  discounts  received  from 
Standard  Motor  Products  for  the  year  1963  (Comm.  Findings 
pp.  24-25,  Tr.  4043-4044,  CX  227b-CX  289b). 


50 

cost  SCJ  to  break  bulk  and  repack  merchandise  to 
distribute  to  its  members  (Tr.  1368-69).  In  those 
instances  where  jobbers  do  order  in  quantities  less 
than  a  case,  and  require  the  manufacturer's  ware- 
house to  break  a  case  and  repackage  merchandise,  the 
savings  in  cost  due  to  SCJ's  method  of  purchasing 
would  be  a  portion  of  the  5  or  6  percent  maximum 
savings  due  to  warehousing  already  discussed. 

Billing  and  credit.  Any  cost  savings  in  this  area 
are  small,  as  indicated  by  the  fact  that  SCJ  was 
able  to  take  over  this  function  and  at  the  same  time 
operate  a  warehouse  and  still  have  total  expenses  of 
only  six  percent,  which  is  approximately  the  fee 
charged  by  commercial  warehouses  in  this  industry. 
Therefore  the  cost  to  SCJ  for  billing  and  credit  func- 
tions probably  represents  a  small  proportion  of  its 
costs  of  operation.  While  the  buyer's  costs  are  not  nec- 
essarily indicia  of  the  savings  in  cost  to  the  supplier, 
in  this  particular  category  the  two  would  appear  to 
be  commensurate. 

In  their  brief,  petitioners  paraphrase  or  quote  cer- 
tain excerpts  from  the  testimony  of  various  witnesses 
(Pet.  br.  pp.  19  et  seq.).  It  is  difficult  to  see  how 
this  testimony  helps  petitioners.  For  example,  Mr. 
Bolander  of  the  Thermoid  Division  of  H.  K.  Porter 
Company  is  quoted  as  stating  that  SCJ  performs  the 
same  services  as  other  warehouse  distributors  but 
that  he  calls  on  SCJ  members  to  a  greater  extent 
than  direct  jobbers  because  sales  to  SCJ  members  are 
greater  (Pet.  br.  19-20).  Even  though  as  to  this  par- 
ticular supplier's  line  of  products  SCJ  may  have  re- 
lieved the  supplier  of  space  in  his  own  warehouse 
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(Tr.  1086-87),  this  does  not  detract  from  the  sup- 
port for  Commission  findings.  The  Commission  rec- 
ognized that  there  could  be  some  savings  in  this  re- 
gard, but  that  such  savings  would  not  in  any  case  ex- 
ceed 5  or  6  percent,  since  suppliers  operating  their 
own  warehouse  always  had  the  option  of  paying  pub- 
lic warehouses  to  provide  the  same  sei'vice  at  such 
cost  (Comm.  Opinion,  p.  13). 

Mr.  Fleer,  of  the  American  Hammered  Division  of 
the  Sealed  Power  Corporation  also  testified  that  he 
calls  on  SCJ  members  to  the  same  extent  as  direct 
jobbers  of  comparative  size  (Tr.  1213).  The  fact 
that  he  also  calls  on  indirect  jobbers  to  the  same  ex- 
tent (Tr.  1160)  does  not  detract  from  this.  At  best 
it  simply  shows  that,  as  in  the  case  of  SCJ,  his  ware- 
house distributors  saved  him  little  expense  in  this  re- 
gard. This  witness  is  also  cited  as  stating  that  his 
company  has  a  substantial  "savings"  in  prepayment 
of  freight  costs  due  to  SCJ's  picking  up  its  orders  at 
their  warehouse  (Tr.  1294).  This  does  not  amount 
to  a  "difference"  in  costs  vis  a  vis  direct  jobbers, 
since  the  latter  do  not  ordinarily  buy  in  quantities 
large  enough  to  qualify  for  his  company's  prepay- 
ment of  freight  plan  (Tr.  1206).  Therefore,  any 
"savings"  did  not  justify  any  part  of  the  20  percent 
price  differential  but  simply  eliminated  a  further 
discrimination  in  price  that  would  have  resulted  had 
SCJ  not  picked  up  its  orders. 

The  other  testimony  of  this  witness  cited  by  peti- 
tioners merely  shows  that  he  was  satisfied  with  SCJ 
as  a  customer  because  its  volume  of  purchases  in- 
creased sales  without  increasing  marginal  costs  (Tr. 
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1230,  1299).^^     This,  however,  does  not  necessarily] 
effect  a  cost  savings  within  the  meaning  of  Section] 
2(a).     As  the  framers  of  the  Robinson-Patman  Act] 
well  knew,  many  manufacturers  are  willing  to  drop; 
prices  to  large  customers  simply  because  marginal 
costs  to  such  customers  appear  to  be  small.     This^ 
method  of  "justifying"  lower  prices  to  selected  cus- 
tomers is  inherently  unfair  to  other  customers  and 
is  not  permitted  under  the  Act.^"    Selections  from  the ' 
testimony  of  the  other  manufacturers  cited  by  peti-j 
tioners  are  subject  to  the  same  explanation. 

While  it  is  true  that  manufacturers  were  able  to 
mention  some  areas  in  which  SCJ  relieved  them  of  I 
costs   (billing  and  warehousing)    none  claimed  that] 
the  functional  discounts  granted  petitioners  were  in 
fact  fully  or  even  substantially  cost  justified   {e.g., 
Tr.  1246,  1267,  1415).     Indeed,  none  claimed  that! 


^^  "Marginal"  cost  is  the  additional  cost  to  a  manufacturer 
to  increase  production  after  all  the  general  overhead  costs' 
have  been  previously  allocated.    Rowe,  PHce  Discrimination 
Under  the  Robinson-Patman  Act  281  (1963). 

"  See  statement  by  Representative  Utterback,  Chairman  of 
the  House  conferees,  immediately  before  passage  of  the  bill, 
concerning  the  meaning  of  the  "difference  in  costs"  proviso  of 
Section  2(a)    (80  Cong.  Rec.  9417  (1936))  : 

Such  a  difference  cannot  be  claimed  on  the  basis  of  a 
difference  in  cost  in  the  seller's  entire  business  with  and 
without  the  purchases  of  the  customer  in  question.  If 
his  purchases  so  increase  the  seller's  volume  as  to  make 
possible  a  reduction  in  unit  cost  upon  his  entire  business, 
other  customers  are  entitled  to  share  also  in  the  benefit 
of  that  reduction. 

See  also  Senate  Report  No.  1502,  74th  Cong.  2d  Sess.  5-6 
(1936)  ;  H.  R.  Rep.  No.  2287,  74th  Cong.,  2d  Sess.  10  (1936). 
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cost  justification  was  even  the  basis  for  any  of  their 
functional  discounts.  Such  functional  discounts 
were  not  made  available  to  direct  buying  jobbers  who 
might  also  choose  to  render  some  degree  of  cost  sav- 
ings services.  (See  Comm.  Opinion,  p.  17;  Tr.  1368- 
69,  1417-18,  1488-89). 

In  sum,  the  only  reasonable  conclusion  is  that  SCJ 
was  granted  a  warehouse  distributors  discount  sim- 
ply because  SCJ  possessed  the  external  trappings  of 
a  warehouse  distributor  and,  more  importantly,  had 
a  substantial  number  of  precommitted  members  as 
purchasers.  It  made  good  "business  sense"  to  sup- 
pliers to  accede  to  petitioners'  demands  that  they  be 
given  a  warehouse  distributors  discount,  because 
once  a  particular  line  of  auto  parts  was  approved 
and  accepted  by  the  board  of  directors  of  SCJ,  they 
were  virtually  assured  that  no  competing  lines  would 
be  carried  (see,  e.g.,  Tr.  1251).  That  this  is  the  way 
automotive  parts  manufacturers  generally  think  is 
noted  by  Professor  Charles  N.  Davisson  in  Chapter 
24  of  his  study,  The  Marketing  of  Automotive  Parts 
(1954).*^     But  it  is  precisely  this  general  business 


*^  Professor  Davisson  observes  that  this  method  of  pricing 
is  opposed  to  the  requirements  of  the  Robinson-Patman  Act 
at  pp.  919 : 

In  evaluating  the  desirability  of  expanding  the  dis- 
tribution pattern  to  include  additional  channels  and 
thereby  to  achieve  broader  market  representation,  man- 
agement is  most  likely  to  think  in  terms  of  marginal 
profit.  In  short,  the  profitability  of  the  new  channel  is 
measured  by  subtracting  the  expected  additional  costs 
incurred  in  selling  the  new  channel  from  the  additional 
sales  anticipated.    This  incremental  approach  is  inher- 
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desire  to  capture  large  volume  accounts  by  price  con- 
cessions that  led  Congress  to  pass  the  Robinson-Pat> 
man  Act. 

Petitioners  also  cite  testimony  of  representatives 
of  warehouse  distributors  to  the  effect  that  in  their 
opinion  their  operations  fully  justified  the  functional 
discount  which  they  received.  This  is  beside  the 
point  since  the  issue  is  whether  the  discounts  received 
by  SCJ  are  cost  justified  vis  a  vis  direct  buying  job- 
bers. The  warehouse  distributors  are  bound  to  look 
with  favor  upon  the  discounts  they  receive.  As  to 
the  issue  of  SCJ's  discounts  such  testimony  is  neces- 
sarily lacking  in  probative  force.  The  more  reliable 
evidence  is  the  testimony  by  the  very  manufacturers 
who  sell  to  both  SCJ  and  direct  buying  jobbers,  and 
this  is  the  evidence  upon  which  the  Commission  based 
its  decision. 

Moreover,  the  testimony  of  these  warehouse  dis- 
tributors is  not  inconsistent  with  the  Commission's 
findings.  For  even  if  one  assumed  that  discounts  re- 
ceived by  warehouse  distributors  are  cost  justified,*^ 
it  must  be  noted  that  they  perform  at  least  one  im- 
portant service  for  manufacturers  that  SCJ  does  not 
render,  namely,  the  active  solicitation  of  new  jobber 
accounts,  or  "creative  selling"  as  it  is  often  called. 
SCJ    maintains    an    essentially    static    membership. 


ently  inconsistent  with  a  policy  of  basing  prices  on  the 
differences  in  the  average  costs  of  selling  different  classes 
of  accounts,  which  policy  results  in  uniform  margins. 

*2  In  fact,  as  previously  noted,  supra  pp.  44-45,  there  is 
every  reason  to  believe  that  the  functional  discounts  received 
by  warehouse  distributors  are  not  cost  justified. 
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does  not  sell  to  non-members,  and  never  employed  a 
salesman  until  very  late  in  this  proceeding  {supra, 
p.  12).  Warehouse  distributors,  on  the  other  hand, 
employ  several  salesmen  for  this  purpose.  Those 
salesmen  visit,  sell,  and  service  from  300  to  600 
jobbers  (Tr.  1130,  1234-35,  1550,  1762,  1777,  1792) 
and  are  paid  high  salaries,  as  selling  is  one  of 
the  primaiy  functions  vi^arehouse  distributors  per- 
form for  manufacturers  (Tr.  1069-73,  1151-62, 
1225,  1471-72,  1516,  1614,  1749-50,  1812).^'  Quite 
probably  this  expense  accounts  for  a  significant  por- 
tion of  the  difference  in  operating  costs  between  SCJ 
and  public  warehouses  on  one  hand  (6  percent)  and 
warehouse  distributors  on  the  other  hand  (17  to  I8I/2 
percent)   (Tr.  1825-26). 

Petitioners'  argument  that  it  is  the  volume  of  sales 
of  the  manufacturer's  product  that  counts  and  not 
the  number  of  salesmen  employed  is  not  a  satisfac- 
tory reply  for  purposes  of  the  Robinson-Patman  Act. 


*•■'  Commission  Elman's  dissent  is  based  on  the  initial  as- 
sumption that  "SCJ  is  a  legitmate  warehousing  distributor" 
(op.  p.  1),  Aside  from  the  fact  that  the  Act  deals  with  com- 
petitive realities,  rather  than  functional  labels  assigned  to 
customers,  Federal  Trade  Commission  v.  Ruberoid  Co.,  343 
U.S.  470,  474-75,  (1952),  the  statement  apparently  does  not 
take  into  consideration  the  fact  that  SCJ  does  not  engage  in 
promotional  selling  and  widespread  distribution  to  all  inter- 
ested jobbers  (as  do  warehouse  distributors),  but  renders  it 
services  only  for  those  who  are  its  owner-members.  As  a 
practical  matter,  membership  in  SCJ  is  difficult  to  come  by, 
supi^a  p.  10.  One  manufacturer's  representative  was  in 
fact  dissatisfied  with  SCJ  because  in  his  opinion  it  did  not 
fully  perform  the  functions  of  warehouse  distributors  (Tr. 
1891-1915). 
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Since  manufacturers  still  found  it  necessary  to  con-  j 
tinue  sending  representatives  to  SCJ  jobbers  to  ad- 
vise on  technical  problems,  check  price  catalogs  and 
inventory  and  advise  on  new  lines  (supra,  pp.  11-12), 
there  has  been  no  saving  to  manufacturers  in  this  re- 
gard/* 

Although  we  submit  that  the  record  is  clear  that 
none  of  the  discounts  received  on  the  more  than  70 
lines  carried  by  petitioners  were  cost  justified,  it  is 
sufficient  to  sustain  the  Commission's  order  that  the 
price  differentials  granted  by  any  one  of  the  sup- 
pliers failed  to  meet  the  requirements  of  Section  2 
(a).  See  Federal  Trade  Commission  v.  Morton  Salt 
Co.  334  U.S.  37,  49  (1948) ;  Moog  Industries,  Inc.  v. 
Federal  Trade  Commission,  238  F.2d  43,  51-52  (8th 
Cir.  1956) ;  E.  Edelmann  &  Co.  v.  Federal  Trade 
Co77imission,  239  F.2d  152,  155  (7th  Cir.  1956),  cert, 
denied,  355  U.S.  941. 

The  record  shows  that  petitioners  knew  or  should 
have  known  that  the  challenged  discriminations  in- 
duced by  them  could  not  be  ''cost  justified."  Peti- 
tioners do  not  challenge  the  Commission's  finding  in 


**  Cf.  General  Auto  Supplies,  Inc.  v.  Federal  Trade  Commis- 
sion, 346  F.2d  311,  316  (7th  Cm  1965)  : 

The  essential  purpose  of  a  warehouse  distributor  is  to 
sell  the  product  sold  to  it  bj^  suppliers  and  the  primary 
purpose  of  its  functional  compensation  is  for  this  service. 
But  National  did  not  sell,  except  for  6%  of  its  1961  busi- 
ness which  consisted  of  commission  sales  to  non-partner 
jobbers.  That  National's  function  was  not  to  sell  is 
emphasized  by  the  fact  that  it  made  no  effort  to  do  so  and 
that  the  sales  efforts  were  actually  made  by  the  suppliers 
themselves  or  their  sales  representatives. 
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this  respect  (Comm.  Findings,  pp.  26-28).^"  Although 
petitioners  may  well  have  thought  that  as  a  matter  of 
law  they  were  entitled  to  the  warehouse  distributor 
discount  under  their  theory  of  the  "cost  justification" 
defense,  the  fact  that  such  a  theory  was  incorrect 
does  not  make  petitioner  less  knowledgeable  as  to  the 
facts.  They  are  assumed  to  know  the  legal  conse- 
quences which  flow  from  those  facts.  Automatic 
Canteen  Co.  v.  Federal  Trade  Commission,  346  U.S. 
61,  80  (1953);  Fred  Meyer,  Inc.  v.  Federal  Trade 
Commission,  359  F.2d  351,  364-65  (9th  Cir.  1966) ; 
General  Auto  Supplies,  Inc.  v.  Federal  Trade  Com- 
mission, 346  F.2d  311  (7th  Cir.  1965). 

That  the  price  differentials  received  by  petitioners 
have  the  proscribed  effect  on  competition  has  never 
been  disputed  by  petitioners.  The  discriminatory 
discounts  of  20  percent  or  more  which  were  passed 
on  in  substantial  part  to  the  jobber-members  are 
plainly  substantial,  Federal  Trade  Commission  v. 
Morton  Salt  Co.,  334  U.S.  37,  46-47,  50-51  (1948). 
The  requisite  injuiy  may  be  inferred  from  systematic 

45  "*  *  *  rjij^g  Commission  need  only  show,  to  establish  its 
prima  facie  case,  that  the  buyer  knew  that  the  methods  by 
which  he  was  sei'\'ed  and  quantities  in  which  he  purchased 
were  the  same  as  in  the  case  of  his  competitor.  If  the  methods 
or  quantities  dilTer,  the  Commission  must  only  show  that  such 
difference  could  not  give  rise  to  sufficient  savings  in  the  cost  of 
manufacture,  sale  or  delivery  to  justify  the  price  differential, 
and  that  the  buyer,  knowing  these  were  the  only  differences, 
should  have  known  that  they  could  not  give  rise  to  sufficient 
cost  saving  *  *  *."  Alhambra  Motor  Parts  v.  Federal  Trade 
Commission,  309  F.2d  213,  219  n.  8  (9th  Cir.  1962),  quoting 
the  Supreme  Court's  opinion  in  Automatic  Canteen  Co.  V. 
Federal  Trade  Commission,  346  U.S.  61,  80  (1953). 
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and  substantial  price  discriminations  in  a  keenly 
competitive  market  characterized  by  narrow  profit 
margins.  See,  e.g.,  E.  Edelmann  &  Co.,  v.  Federal 
Trade  Commission,  239  F.2d  152,  155  (7th  Cir. 
1956);  cert,  denied,  355  U.S.  941  (1958);  Fred 
Meyer,  Inc.  v.  Federal  Trade  Commission,  359  F.2d 
351,  365  (9th  Cir.  1966).**' 

We  submit  that  the  Commission  findings  that  the 
price  discriminations  petitioners  induced  and  re- 
ceived from  their  suppliers  were  not  "cost  justified" 
within  the  meaning  of  Section  2(a)  of  the  Clayton 
Act,  and  that  petitioners  were  so  aware,  are  not  only 
supported  by  substantial  evidence,  but  are  the  only 
findings  possible  on  the  record  in  this  case.  Clearly, 
petitioners  violated  the  provisions  of  Section  2(f)  of 
the  Clayton  Act. 

IV.  Contrary  to  petitioners'  contentions  the  Commission 
does  not  regard  cooperatives  as  per  se  illegal  nor  does 
the  Commission's  order  threaten  the  existence  of  co- 
operatives. 

This  case  simply  stands  for  the  proposition  that 
jobbers  cannot  use  a  cooperative  as  an  instrumental- 


*^  Petitioners,  quoting  from  Commissioner  Elman's  dissent- 
ing opinion  (p.  15),  argue  that  in  effect  the  result  in  this  case 
is  to  preserve  inefficient  methods  of  distribution  and  prevent 
elimination  of  unnecessary  middlemen's  costs  (Pet.  Br.  14-15) . 
While  increased  efficiency  and  decreased  costs  of  distribution 
are  in  the  public  interest,  protection  of  jobber  competition  is 
required  under  the  Act.  Moreover,  petitioners'  argument  is 
misplaced  in  the  circumstances  of  this  case  where  the  de- 
creased costs  of  distribution  are  not  passed  on  to  the  dealer 
and  consumer  but  are  withheld  by  the  favored  jobber  in  the 
form  of  larger  profits. 


59 

ity  by  which  to  combine  their  purchasing  power  to 
induce  and  receive  discriminatory  prices  and  allow- 
ances that  may  have  the  effect  upon  competition  pro- 
scribed by  Section  2(a)  of  the  Act,  any  more  than 
they  can  use  any  other  form  of  business  organization 
to  achieve  the  same  goal. 

The  violation  found  in  this  case  was  due  to  the  fact 
that  in  the  auto  parts  industry  margins  of  profit  are 
slim  and  the  suppliers  of  auto  parts  to  SCJ  sell  di- 
rectly to  many  jobbers  and  to  petitioners  without  a 
significant  difference  in  costs  to  the  suppliers — or  at 
least  enough  to  justify  a  20  percent  price  differential. 

It  is  predominantly  in  the  auto  parts  industry  that 
such  facts  exist  with  regard  to  buying  groups.  The 
same  facts  may  not  pertain  to  other  industries. 
Thus  in  Central  Retail-Owned  Grocers,  Inc.  v.  Fed- 
eral Trade  Commission,  346  F.2d  410  (7th  Cir. 
1963),  a  case  cited  by  petitioners  involving  a  whole- 
sale grocery  cooperative,  the  Commission  did  not  al- 
lege injury  to  competition.  Indeed,  it  was  not  even 
charged  that  discriminations  in  price  occurred.  The 
charge  against  the  cooperative  was  that  it  took  over 
functions  previously  performed  by  independent  brok- 
ers and  in  receiving  similar  discounts  from  suppliers 
it  was  receiving  "brokerage"  commissions  in  viola- 
tion of  Section  2(c)  of  the  Act.  (Under  Section  2(c) 
receipt  of  such  commissions  by  a  buyer's  representa- 
tive is  illegal  regardless  of  injury  to  competition  and 
regardless  of  any  cost  justification.  Federal  Trade 
Commission  v.  Broch,  363  U.S.  166   (I960)).     The 
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court  reversed  solely  on  the  ground  that  there  was 
insuflfieient  evidence  that  the  discounts  were  intended 
as  brokerage  fees  or  discounts  in  lieu  thereof.  It  is 
therefore  inaccurate  for  petitioners  to  cite  this  case 
as  bearing  on  the  issues  here.  The  very  court  that 
rendered  the  decision  in  Central  Retailers,  subse- 
quently upheld  the  Commission  in  the  National  Parts 
Warehouse  case,  which  involved  essentially  the  same 
issues  present  here  (supra,  pp.  23-24).  The  court  it- 
self considered  Central  Retailers  as  "inapposite." 
General  Auto  Supplies,  Inc.  v.  Federal  Trade  Com- 
mission, 346  F.2d  at  317. 

Even  in  the  auto  parts  industry,  where  this  and 
other  buying  group  cases  have  arisen,  there  has  been 
no  intention  to  put  cooperatives  out  of  business  if 
they  actually  render  cost  savings  functions  for  sup- 
pliers. The  "cost  justification"  proviso  is  "implicit 
in  every  order  issued  under  the  authority  of  the  Act, 
just  as  if  the  order  set  [it]  out  in  extenso"  Federal 
Trade  Commission  v.  Ruberoid  Co.,  343  U.S.  470, 
476  (1952)."' 


*''  In  Mueller  Co.  v.  Federal  Trade  Commission,  323  F.2d  44 
(7th  Cir.  1963),  cert,  denied,  377  U.S.  923,  the  court  upheld 
the  Commission's  finding  that  certain  discounts  granted  to 
jobbers  for  warehousing  functions  were  not  cost  justified 
under  the  Act.  The  court,  in  responding  to  the  argument  that 
the  Commission's  order  would  prevent  manufacturers  from 
providing  discounts  in  payment  for  valuable  warehousing 
functions,  said  (p.  47)  : 

The  Commission's  order,  although  written  in  broad  terms, 
is  based  an  and  is  limited  by  *  *  *  findings  of  fact.  The 
Commission  order  cannot  do  away  with  statutory  de- 
fenses provided  by  the  Robinson-Patman  Act.   The  Com- 
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Furthermore,  earlier  this  year,  the  Commission  en- 
tered into  consent  order  agreements  with  two  jobber- 
owned  cooperatives  doing  business  in  the  auto  parts 
industry  in  the  same  manner  as  SCJ.'**  The  Commis- 
sion agreed  with  these  groups  that  if  membership  in 
the  cooperatives  was  thrown  open  to  jobbers,  without 
imposing  financial  barriers  to  membership,  no  injury 
to  competition  could  be  claimed  since  any  lower 
prices  procured  by  the  cooperative  would  be  avail- 
able to  competing  jobbers  in  the  area.  See  Tri-Valley 
Packing  Association  v.  Federal  Trade  Commission, 
329  F.2d  694,  703-704  (9th  Cir.  1964).  On  April  7, 
1966,  petitioners  were  notified  of  these  impending 
settlements  and  opportunity  has  been  available  to 
them  since  then  to  settle  the  case  on  this  basis  (See 
Appendix  C,  infra  pp.  8a-10a).  Petitioners  declined 
such  a  settlement.  (See  Appendix  C,  infra  pp.  11a- 
12a,  letter  from  petitioners'  counsel).  Admittedly, 
petitioners  had  every  right  to  decline  settlement  and 
pursue  the  present  appeal.  Nevertheless,  we  point  the 
matter  out  to  refute  the  claim  by  petitioners  that  the 
Commission  is  ''trying  to  put  cooperatives  out  of 
business"  (Pet.  br.  p.  43). 


mission,  in  its  brief,  referi'ing  to  the  practice  of  compen- 
sating jobbers  who  perfonn  a  warehousing  function, 
states:  <*  *  *  this  is  a  perfectly  proper  pi-ocedure,  pro- 
vided it  be  done  in  a  fair  and  legal  manner.'  We  approve 
the  order  on  that  basis. 

«  Nor-Cal  Distributors,  Inc.  et  al.,  (consent  order)  Dkt.  No, 
C-1062,  3  CCH  Trade  Reg.  Rep.  ^  17524  (April  29,  1966)  ; 
Evergreen  Warehouse  Distributors,  Inc.  et  al.,  (consent  order) 
Dkt.  No.  C-1070,  3  CCH  Trade  Reg.  Rep.  H  17563  (June  1, 
1966). 
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As  stated  before,  petitioners,  although  small  busi- 
nessmen, are  generally  larger  and  financially  better 
off  than  their  non-affiliated  jobber  competitors. 
Their  prosperity  has  been  reaped  through  lower  prices 
at  the  expense  of  their  competitors.  What  the  Com- 
mission said  in  regard  to  a  similar  buying  group 
in  the  National  Parts  Warehouse,  supra,  is  apropos 
here :  ^^ 

We  are  not  unaware  of  the  fact  that  such  op- 
erations can  frequently  enable  groups  of  small 
merchants  to  duplicate  some  of  the  efficiencies  of 
the  larger,  single-entity  enterprises,  and  we  are; 
certainly  not  unsympathetic  toward  the  efforts; 
of  any  organization,  "buying  groups"  or  other-; 
wise,  to  achieve  savings  of  this  kind.    Yet  it  is ' 
our  task  to  find  the  facts  as  they  exist,  and  ap- 
ply with  an  even  hand  the  law  as  Congress  has 
given  it  to  us,  rather  than  condoning  violations 
of  law  merely  because  they  have  been  committed 
by  the  small  businessmen  who  are  otherwise  the 
special  wards  of  the  various  antitrust  and  trade 
regulation  laws.  *  *  *  The  law's  concern  for  the 
small  businessman  is  great,  but  it  certainly  does 
not  sanction  his  receipt  of  discriminatory  prices 
that  favor  him   at  the  expense  of  competitors    , 
who  are  as  small  as,  or  smaller  than,  himself.      {I 


^«CCH  Trade  Reg.  Rep.   (1963-1965  Transfer  Binder)   at 
p.  21,619. 
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CONCLUSION 

For  the  foregoing  reasons  the  Commission's  order 
should  be  affirmed  and  enforced/" 

Respectfully  submitted, 

James  McI.  Henderson, 

General  Counsel, 
J.  B.  Truly, 

Assistant  General  Counsel, 

Miles  J.  Brown, 
Jerold  D.  Cummins, 

Attorneys, 

Attorneys  for  Federal  Trade  Commission. 
Washington,  D.C. 
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I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

Jerold  D,  Cummins 
Attorney  for  the 
Federal  Trade  Commission 


^"  "To  the  extent  that  the  order  of  the  commission  ...  is 
affirmed  the  court  shall  issue  its  own  order  conamanding  obedi- 
ence to  the  terms  of  such  order  of  the  commission."  Section 
11(c)  Clayton  Act,  73  Stat.  243,  15  U.S.C.  21(c). 
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APPENDIX  A 

Clayton  Act,  as  amended,  Section  2,  49  Stat.  1526, 
15  U.S.C.  13: 

I  (a)  *  *  *  it  shall  be  unlawful  for  any  person 

engaged  in  commerce,  in  the  course  of  such  com- 
merce, either  directly  or  indirectly,  to  discrimi- 
nate in  price  between  different  purchasers  of 
commodities  of  like  grade  and  quality  *  *  * 
where  the  effect  of  such  discrimination  may  be 
substantially  to  lessen  competition  or  tend  to 
create  a  monopoly  in  any  line  of  commerce,  or 
to  injure,  destroy,  or  prevent  competition  with 
any  person  who  either  grants  or  knowingly  re- 
ceives the  benefit  of  such  discrimination,  or  with 
customers  of  either  of  them :  Provided  that  noth- 
ing herein  contained  shall  prevent  differentials 
which  make  only  due  allowance  for  differences 
in  the  cost  of  manufacturing,  sale  or  delivery 
resulting  from  the  differing  methods  or  quanti- 
ties in  which  such  commodities  are  to  such  pur- 
chases sold  or  delivered  *  *  *, 

(d)  *  *  *  it  shall  be  unlawful  for  any  person 
engaged  in  commerce  to  pay  or  contract  for  the 
payment  of  anything  of  value  to  or  for  the  bene- 
fit of  a  customer  of  such  person  in  the  course  of 
such  commerce  as  compensation  or  in  considera- 
tion for  any  services  or  facilities  furnished  by 
or  through  such  customer  in  connection  with  the 
processing,  handling,  sale,  or  offering  for  sale  of 
any  products  or  commodities  unless  such  pay- 
ment or  consideration  is  available  on  proportion- 
ally equal  terms  to  all  other  customers  compet- 
ing in  the  distribution  of  such  products  or  com- 
modities. 
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(f)  *  *  *  it  shall  be  unlawful  for  any  person 
engaged  in  commerce,  in  the  course  of  such  com- 
merce, knowingly  to  induce  or  receive  a  dis- 
crimination in  price  which  is  prohibited  by  this 
section. 

Clayton  Act,  as  amended,  Section  11,  73  Stat.  243, 
15  U.S.C.  21: 

(a)  *  *  *  authority  to  enforce  compliance 
with  sections  2,  3,  7,  and  8  of  this  Act  by  the 
persons  respectively  subject  thereto  is  hereby 
vested  in  the  Interstate  Commerce  Commission 
where  applicable  to  common  carriers  subject  to 
the  Interstate  Commerce  Act,  as  amended;  in 
the  Federal  Communications  Commission  where 
applicable  to  common  carriers  engaged  in  wire 
or  radio  communication  or  radio  transmission  of 
energy;  in  the  Civil  Aeronautics  Board  where 
applicable  to  air  carriers  and  foreign  air  car- 
riers subject  to  the  Civil  Aeronautics  Act  of 
1938;  in  the  Federal  Reserve  Board  where  ap- 
plicable to  banks,  banking  associations,  and 
trust  companies ;  and  in  the  Federal  Trade  Com- 
mission where  applicable  to  all  other  character 
of  commerce  *  *  *. 

(c)  Any  person  required  by  such  order  of  the 
commission  or  board  to  cease  and  desist  from 
any  such  violation  may  obtain  a  review  of  such 
order  in  the  court  of  appeals  of  the  United 
States  for  any  circuit  within  which  such  viola- 
tion occurred  or  within  which  such  person  re- 
sides or  carries  on  business,  by  filing  in  the 
court,  within  sixty  days  after  the  date  of  the 
service  of  such  order,  a  written  petition  praying 
that  the  order  of  the  commission  or  board  be  set 
aside.  *  *  *  The  findings  of  the  commission  or 
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board  as  to  the  facts,  if  supported  by  substantial 
evidence,  shall  be  conclusive.  To  the  extent  that 
the  order  of  the  commission  or  board  is  affirmed, 
the  court  shall  issue  its  own  order  commanding 
obedience  to  the  terms  of  such  order  of  the  com- 
mission or  board. 

Robinson-Patman  Act,  as  amended.  Section  4,  49 
Stat.  1528,  15  U.S.C.  13b: 

*  *  *  nothing  in  this  act  shall  prevent  a  co- 
operative association  from  returning  to  its  mem- 
bers, producers,  or  consumers  the  whole,  or  any 
part  of,  the  net  earnings  or  surplus  resulting 
from  its  trading  operations,  in  proportion  to 
their  purchases  or  sales  from,  to,  or  through 
the  association. 
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APPENDIX  B 

Further  excerpts  from  legislative  history  dealing  with 
applicability  of  the  Robinson-Patman  Act  to  wholesale 
cooperatives* 

At  the  time  of  the  passage  of  the  Robinson-Pat- 
man  Act  (1936)  Congress  had  under  consideration  a 
series  of  studies  on  distribution  in  the  food  industry 
compiled  by  the  Federal  Trade  Commission.  One  of 
these  studies  dealt  specifically  with  wholesale  coop- 
eratives and  showed  among  other  things  that  out  of 
150  retailer-owned  cooperatives  40  owned  a  ware- 
house and  53  rented  a  warehouse.  See  Senate  Docu- 
ment No.  12,  72d  Cong.,  1st  Sess.  "Chain  Stores  In- 
quiry— Cooperative  Grocery  Chains"  (1932)  at  pp. 
11,  49.  During  hearings  on  the  Patman  bill  the  fol- 
lowing explanations  given  by  Representative  Patman 
show  that,  although  he  was  primarily  concerned  with 
the  chain  stores,  he  was  also  insistent  that  coopera- 
tives were  likewise  subject  to  the  requirements  in  the 
bill: 

Mr.  McLaughlin.  In  some  communities  a 
number  of  stores,  for  instance,  grocery  stores, 
group  together  in  what  they  call  independent 
merchants'  associations,  or  something  of  that 
kind.  Now,  these  people  are  all  citizens  of  the 
community.  Each  man,  as  I  understand  it,  owns 
his  own  individual  store,  but  he  groups  together 
in  a  large  buying  group  in  order  to  buy  in  quan- 
tity as  suggested  by  our  chairman.  Would  this 
bill  work  any  hardship  on  that  group  at  all? 

Mr.  Patman.  That  group  is  called  "volun- 
taries."    They  get  together  for  self-protection. 


*  See  supra  p.  41. 
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Under  the  present  system,  they  are  to  be  com- 
mended and  encouraged.  They  get  together  and 
will  have  one  jobber  and  will  either  deposit 
money  with  that  jobber  to  enable  him  to  have 
sufficient  funds  to  purchase  their  goods  at  quan- 
tity prices  and  warehouse  them  or  form  a  sepa- 
rate corporation  and  buy  stock  in  it.  There  are 
several  different  ways  of  forming  voluntaries. 
While  it  is  true  they  get  part  of  the  benefits  that 
the  chains  get  by  doing  that,  through  their  mass 
purchasing  power,  at  the  same  time  they  do  not 
get  all  of  the  benefits  and  they  cannot  continue 
to  exist  indefinitely  that  way.  Some  of  them 
might  meet  the  competition  for  a  while,  but  the 
corporate  chains  still  have  too  much  advantage 
over  them.  Here  is  the  set-up  now:  The  corpo- 
rate chains  have  an  advantage  over  both  the  vol- 
untaries and  the  independents,  but  in  either  case 
the  independent  is  gone. 

Mr.  McLaughlin.  I  think  it  would  be  helpful 
to  the  committee,  perhaps,  if  you  would  define 
"independent." 

Mr.  Patman.  I  am  talking  about  the  store 
that  is  locally  owned  and  usually  owner  operated 
or  owner  controlled. 

Mr.  McLaughlin.  And  not  associated  with 
other  stores  in  a  buying  arrangement? 

Mr.  Patman.  That  is  right — locally  owned 
and  owner  operated. 

*         *         *         * 

*  *  *  Let  me  tell  you  about  the  voluntaries: 
They  think  they  can  compete  with  the  chains, 
but  they  cannot  do  it,  and  that  is  one  of  the 
reasons  they  cannot.  But  suppose  the  volun- 
taries do  succeed,  then  you  have  just  the  volun- 
taries and  the  chains;  the  independent  is  out.  In 
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either  event,  the  independent  is  gone,  unless  you 

pass  some  kind  of  law  to  protect  him,  one  that 

will  give  him  equal  rights.  I 

*         *         *         *  j 

Mr.  Celler.  Would  your  bill  militate  against 
these  voluntary  chains,  or  prevent  their  getting 
rebates? 

Mr.  Patman.  It  would  give  them  the  same 
benefits  as  the  independents,  give  the  same  bene- 
fits as  the  chains.  Like  it  is  now,  they  have  an 
advantage  over  the  independent,  and  the  chain 
has  an  advantage  over  the  voluntary. 

Mr.  Celler.  Where  is  the  language  that  un-. 
dertakes  to  give  that  protection  to  the  voluntaryi 
chains? 

Mr.  Patman.  That  is  quantity  purchases. 
We  have  an  amendment  which  Mr.  Teegarden 
will  suggest  here  that  will  take  care  of  that. 
Like  it  is  now,  the  voluntaries  have  an  advan- 
tage over  the  independents  and  the  corporate 
chains  have  an  advantage  over  the  voluntaries. 
But  in  either  event,  the  independent  is  gone,  he 
cannot  last,  he  is  out  of  the  picture. 

Mr.  Teegarden,  who  was  the  counsel  for  the  Unit- 
ed States  Wholesale  Grocers  Association  and  who 
helped  draft  the  bill,  explained  in  a  letter  printed  by 
the  Committee  a  few  pages  later:  | 

The  bill  affords  a  further  protection  to  inde- 
pendent retailers  and  wholesalers  in  their  pur- 
chases in  competition  with  chains,  since  it  en- 
ables them  by  pooling  their  purchases,  to  de- 
mand the  same  prices  and  terms  that  are  ac- 
corded chains  on  purchases  in  similar  quantities 
and  under  similar  methods  of  delivery. 
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The  Clayton  Act  as  it  now  stands  expressly 
i  permits  quantity  price  differentials  whether 
supported  by  differences  in  cost  or  not.  This 
bill  prohibits  them  unless  supported  by  differ- 
ences in  cost,  .  .  .  And  it  must  be  not  merely  a 
I  bookkeeping  savings  figured  out  on  paper  from 
the  fact  that  the  chain  has  not  immediately  used 
certain  facilities  which  the  manufacturer  must 
maintain  anyway.  It  must  be  a  direct  savings 
"resulting  from  the  differing  methods  or  quan- 
tities in  which  such  commodities  are  to  such  pur- 
chasers sold  or  delivered." 

—Hearings  on  H.R.  8442,  H.R.  4995,  and  H.R.  5062 
before  the  House  Committee  on  the  Judiciary,  74th 
Cong.,  1st  Sess.  pp.  11-13,  34-35  (1935). 

In  construing  and  applying  regulatory  legislation, 
it  is  proper  for  courts  to  consider  the  conditions  ex- 
isting at  and  prior  to  the  time  of  its  enactment  as 
revealed  by  hearings  before  congressional  committees 
and  reports  submitted  to  Congress  by  Government 
agencies.  See,  e.g.  Chicago  Board  of  Trade  v.  Olsen, 
262  U.S.  1,  10-11  (1923).  Just  recently,  on  another 
question  of  interpretation  of  the  Act,  the  Supreme 
Court  relied  on  explanations  given  by  Representative 
Patman  and  Mr.  Teegarden  during  the  hearings  and 
debates  on  the  bill.  See  Federal  Trade  Commission 
V.  Borden  Co.,  383  U.S.  637,  641,  643  (1966). 
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APPENDIX  C 

The  following  is  a  letter  from  the  Federal  Trade 
Commission  to  petitioners'  counsel,  notifying  him  of 
the  Commission's  willingness  to  allow  buying  coop- 
eratives to  continue  to  receive  redistribution  dis- 
counts as  in  the  past,  provided  membership  is  effec- 
tively open  to  all  jobbers. 

April  7,  1966 
Harris  K.  Lyle,  Esq. 
Attorney  at  Law 
14416  Hamlin  Street 
Van  Nuys,  California   91401 

"Re:  Alhambra  Motor  Parts,  et  al.  v.  Fed- 
eral Trade  Commission,  9th  Cir.  No. 
20,764— FTC  Docket  6889 

Dear  Mr.  Lyle: 

The  FebiTiary  28,  1966,  issue  of  Supermarket 
News  carried  an  article  quoting  you  to  the  effect 
that  the  Federal  Trade  Commission  is  threaten- 
ing the  existence  of  "co-ops,"  and  that  you 
would  be  interested  in  negotiating  a  settlement 
with  the  Federal  Trade  Commission,  "but  there 
is  nothing  to  negotiate."  It  further  quoted  you 
as  stating:  "Complete  surrender  is  the  FTC's 
interpretation  of  negotiating.  If  we  lose  this 
case,  we'll  be  out  of  business."  I  have  some  in- 
formation that  was  not  available  to  you  when 
you  made  these  observations  and  which  I  be- 
lieve will  convince  you  that  the  Commission  is 
not  attempting  to  drive  cooperatives  out  of  busi- 
ness and  furtheiTnore  that  there  is  definitely 
room  for  negotiating  if  your  clients'  main  con- 
cern is  to  retain  the  cooperative  foiTn  of  doing 
business. 
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The  Commission  is  currently  in  the  process 
of  negotiating  settlements  by  consent  order  pro- 
cedure of  investigations  of  two  buying  coopera- 
tives on  the  West  Coast  for  alleged  violations  of 
Section  2(f)  of  the  Clayton  Act.  As  in  the  case 
of  your  clients,  those  cooperatives  were  foiTned 
by  jobber  distributors  of  automobile  parts.  And, 
as  the  Commission  found  in  connection  with 
Southern  California  Jobbers,  Inc.  (Findings,  pp. 
9-10),  the  financial  requirements  for  member- 
ship in  these  buying  organizations  are  high  and 
for  this  reason  there  have  been  instances  where 
membership  has  been  denied  jobbers  who  do 
business  in  the  same  territoiy  covered  by  mem- 
bers. The  jobber  members,  by  virtue  of  the  pass- 
ing on  of  warehouse  distributor  discounts  in  the 
form  of  rebates,  have  received  substantially 
lower  prices  than  have  been  available  to  other 
direct-buying  jobbers  in  the  same  area. 

Recently  these  two  groups  submitted  to  the 
Commission  plans  to  change  their  method  of 
doing  business  in  an  effort  to  comply  with  the 
requirements  of  Section  2(f).  Their  proposal  is 
to  open  their  membership  to  any  bona  fide  job- 
ber in  the  area,  thereby  making  the  lower 
prices  available  to  all  competing  jobbers.  The 
Commission  has  agreed  that,  upon  certain  condi- 
tions, this  change  would  eliminate  the  probabil- 
ity of  injuiy  to  jobber  competition  and  would 
constitute  compliance  with  the  cease  and  desist 
order  contained  in  the  proposed  consent  order 
agreement. 

The  conditions  upon  which  the  Commission 
has  agreed  to  accept  the  proffer  of  compliance 
are  in  substance:  (a)  that  the  cooperative  elimi- 
nate membership  fees   (the  investment  of  pres- 
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ent  members  to  be  paid  back  over  a  period  of 
time  with  interest),  (b)  that  all  jobbers  in  the 
trade  area  be  notified  that  membership  is  now 
open,  (c)  that  patronage  dividends  not  be  with- 
held from  members  on  a  discriminatory  basis, 

(d)  that  the  cooperative  not  engage  in  drop- 
shipping  except  in  very  real  emergencies,  and 

(e)  that  the  cooperative  operate  an  adequate 
warehouse  for  serving  its  members.  I  have  en- 
closed a  copy  of  one  of  the  proposed  consent  or- 
der agreements.  The  other  is  virtually  the  same. 
Also  enclosed  is  a  copy  of  the  compliance  settle- 
ment in  National  Parts  Warehouse,  Docket 
8093,  which  is  mentioned  in  the  proposed  con- 
sent agreement  referred  to  above. 

Since  these  two  matters  probably  will  be  set- 
tled in  the  near  future,  I  believe  you  should  be 
notified  so  that  you  and  your  clients  may  con- 
sider the  basis  on  which  they  are  to  be  settled 
and  have  an  opportunity  to  submit  similar  pro- 
posals if  you  see  fit. 

If  you  are  interested  in  negotiating  a  settle- 
ment, I  believe  the  Commission  would  accept  a 
report  of  compliance  along  the  lines  discussed 
above.  If  you  have  any  questions  about  this 
matter,  please  feel  free  to  communicate  with  me. 
If  it  should  develop  that  a  conference  is  needed 
and  it  is  inconvenient  for  you  to  travel  to  Wash- 
ington, we  can  arrange  to  send  an  attorney  to 
your  office. 

Sincerely  yours, 

/s/  J.  B.  Truly 

Assistant  General  Counsel 
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Counsel  for  petitioners  replied  to  the  above  letter 
^s  follows: 

I  May  3,  1966 

I        J.  B.  Truly,  Esq. 

Assistant  General  Counsel 

Federal  Trade  Commission 

Washington,  D.  C.  20580 

"Re:  Alhambra  Motor  Parts,  et  al.  v.  Fed- 
eral Trade  Commission 

Dear  Mr.  Truly: 

We  have  your  two  letters  dated  April  7th  and 
22nd,  1966.  With  regard  to  your  question  on 
the  9th  Circuit  Courts  procedure,  I  believe  your 
assumption  is  correct.  However,  I  have  asked 
Mr.  Wilson  to  confirm  this  opinion  and  have 
been  expecting  an  answer  daily.  In  any  event, 
I  have  mailed  another  copy  of  our  Petition  for 
Review  under  separate  cover. 

Turning  now  to  your  suggestion  to  discuss  the 
Evergreen  settlement,  we  see  several  serious 
questions.  It  does  not  appear  to  us  that  the  pro- 
posal offers  a  firm  foundation  for  a  permanent 
settlement.  Nor  do  we  understand  the  reason- 
ing whereby  the  cooperative  gives  up  its  work- 
ing capital  and  opens  its  membership  to  every- 
one at  no  cost.  What  is  the  theory  that  every- 
one is  equal  at  no  cost,  but  unequal  at  $9,000.00? 
Surely  there  is  no  justification  in  the  statutes 
for  saying  that  a  business  man  is  not  entitled 
to  use  the  facilities  he  pays  for,  even  though 
some  less  successful  competitor  cannot  or  does 
choose  to  buy  cost  saving  devices  or  equipment. 

Opening  the  membership  would  also  pose  a  very 
practical   problem.      No   single   warehouse    can 
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serve  more  than  a  small  fraction  of  the  jobbers 
in  a  given  area.  What  position  will  the  Com- 
mission take  if  Evergreen,  having  accepted  4,  8 
or  12  new  members,  finds  itself  at  the  limit  of 
its  capacity  and  declines  to  accept  any  more 
members?  Will  this  be  called  discrimination? 
New  facilities  or  increasing  the  size  of  the  ex- 
isting warehouse  is  not  an  answer  because  your 
conditions  prevent  any  new  capital  levies.  The 
same  rule  prevents  formation  of  a  new  co-op. 

And  why  are  drop  shipments  forbidden?  These 
are  commonly  used  by  all  warehouses  and  we 
can  see  no  reason  to  discriminate  against  coop- 
eratives. 

It  is  our  intention  to  comply  strictly  with  any 
valid  order  (or  any  agreement).  SCJ  has  com- 
plied to  the  letter  with  the  existing  cease  and  de- 
sist order  against  drop  shipments  or  brokerage. 
Complaint  counsel  seem  to  be  convinced  this  is 
not  so,  but  the  reason  they  could  not  find  any 
evidence  is  because  there  isn't  any. 

If  you  believe  further  negotiation  would  serve 
a  useful  purpose,  we  will  cooperate  in  an  effort 
to  solve  the  problems,  but  we  will  expect  that 
our  objections  to  the  Evergreen  settlement  must 
be  taken  into  account. 

Very  truly  yours, 

Lyle  &  Di  Giuseppe 

/s/  Harris  K.  Lyle 

it      U.    S.    GOVERNMENT    PRINTING    OFFICE;    1966  237743  377 
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SUMMARY 

Petitioners  submit  that  the  Respondent's  Brief  is  based 
upon  strained  interpretations  of  the  law,    not  warranted  by  the 
evidence. 

We  reiterate  our  contentions  that: 

(1)  SCJ,    not  its  members,    is  the  purchaser; 

(2)  Section  4  prevents  distribution  of  earnings  from 
being  a  price  discrimination; 

(3)  The  Commission  has  failed  to  sustain  the  burden  of 
proof  that  the  warehouse  discount  is  not  cost 

1. 


justified;     and 
(4)  The  attempt  to  eradicate  cooperatives  is  beyond  the 

powers  granted  to  the  Commission. 

I 

THE    PURCHASER  ISSUE 

The  Commission  insists  there  is  substantial  evidence  to 
support  a  finding  that  the  jobber  members,    rather  than  SCJ  itself, 
are  the  purchasers  of  the  merchandise. 

This  evidence  consists  of  the  simple  fact,    always  admitted, 
that  SCJ  is  a  cooperative.     From  this  one  fact,    it  is  argued  that 
the  cooperative  is  the  agent  of  its  members  who  therefore  become 
"purchasers".     It  appears  to  us  that  this  argument  is  an  unwar- 
ranted extension  of  the  meaning  of  legal  terms. 

SCJ  buys  merchandise  in  large  quantities,    and  pays  for  it 
from  corporation  funds.     At  this  time,    no  single  member  is  obli- 
gated to  buy  any  part  of  the  merchandise  and  certainly  is  not  bound 
to  pay  for  any  of  it. 

At  the  hearing.    Complaint  Counsel  tried  to  infer  that  the 
jobber  gave  the  order  and  then  SCJ  went  out  to  buy  enough  merchan- 
dise to  fill  that  order.      But  an  examination  of  the  detailed  invoices 
showing  SCJ  purchases  and  sales  did  not  produce  a  single  instance 
of  such  a  transaction.     The  only  evidence  is  to  the  contrary 
(Huffaker,    1939,    Dixon,    20778,    Kardas,    2021). 

We,    therefore,   find  it  difficult  to  accept  a  ruling,    that  when 
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SCJ  buys  a  carload  of  tail  pipes,    and  a  week  or  a  month  later, 
sells  six  items  to  a  jobber  that  SCJ  is  the  agent  of  the  jobber.     Is 
SCJ  the  jobber's  agent  for  the  purchase  of  the  whole  carload  or 
only  the  six  items?     Certainly,    the  jobber  can  only  be  asked  to 
pay  for  six.     And  which  of  the  sixty  odd  members  are  principals 
for  that  merchandise  not  sold? 

It  seems  the  agency  rule  is   one  of  convenience,    with  which 
the  Commission  can  eradicate  cooperatives. 

It  is  argued  (Brief,    pp.    32-33)  that  this  decision  is  neces- 
sary to  close  a  loop  hole.      The  reasoning  is  that  a  cooperative 
constitutes  vertical  integration  and  therefore  is  guilty  of  a  violation 
of  the  Robinson  Patman  Act. 

If  the  argument  is  sound,    there  can  be  no  common  owner- 
ship at  the  several  functional  levels.     We  know  this  is  a  false 
statement  as  there  are  well  known  instances  of  manufacturers 
operating  warehouses  and  also  jobbing  outlets. 

Gulf  and  Western,    and  Colyears,    are  two  examples. 

Why  prosecute  cooperatives  merely  because  they  are 
cooperatives  ? 


II 

SECTION  4   OF    THE    ROBINSON   PATMAN  ACT 
SAYS   THAT   DISTRIBUTION  OF   A   COOPERA- 
TIVE'S  EARNING    IS   NOT  A   VIOLATION. 


The  argument  is  that  Section  4  allows  only  distribution  of 
earnings  which  are  the  fruit  of  lawful  activity  (Brief  34). 

3. 


Now,    an  attempt  is  made  to  distinguish  between  the  method 
of  distribution  and  the  manner  of  earning  those  profits  (Brief  36). 

This  is  a  little  fine  spun  and  really  comes  down  to  the  same 
old  contention,    because  it  is  a  cooperative,    it  is  illegal. 

SCJ  pays  warehouse  prices.  So  do  other  warehouses.  It 
cannot  be  denied  that,  these  prices  being  equal,  there  is  no  dis- 
crimination. 

The  jobber  members  buy  at  jobber  prices,    again  equal  and 
non- discriminatory. 

Only  when  the  earnings  are  distributed  can  there  be  any 
argument  of  discrimination.     Suppose  the  earnings  were  not  dis- 
tributed -  then  there  would  be  no  price  difference  and,    of  course, 
no  discrimination. 

An  attempt  is  made  (Brief,    37)  to  argue  that  the  elimination 
of  a  phrase  from  the  Senate  version,    meant  that  the  section  was 
restricted  to  allowing  pro  rata  distribution.     We  disagree;    the 
final  version  of  the  Act  reads  "members,    producers  or  consumers" 
which  is  no  different  from  the  eliminated  phrase. 

The  authorities  cited  by  the  Commission  seem  to  support 
our  contention  (Brief,    37,    footnote  29).     Here  it  is  said: 

"...    it  has  been  held  that  Congress  inserted  Section 

4  to  protect  cooperatives  from  the  charge  that  in 

granting  patronage  dividends  only  to  members,    they 

are  discriminating  in  price  against  non-member 

patrons  within  the  meaning  of  Section  2  (a). 

(Emphasis  added.  ) 

4. 
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This  fits  the  case  at  bar  perfectly.     The  distribution  of 
cooperative  earnings  to  the  jobber  members  is  the  one  thing  relied 
on  to  show  discrimination  as  against  non-members. 

We  believe  the  quote  in  the  Brief,    pp.    40-41,    also  supports 

1/ 
our  position.   — ' 

In  Mr.  Patman's  remarks  referred  to  in  the  Brief,  p.  41 
(Appendix  B,  6,  a),  we  think  the  term  "voluntaries"  must  refer  to 
cooperatives. 

In  this  case,    it  is  the  distribution  of  earnings  and  nothing 
else  which  is  the  sine  qua  non  of  the  Commission's  argument. 
Without  it,    there  is  no  semblance  of  a  discriminatory  price  dif- 
ferential. 

To  say  that  earning  the  discount  is  illegal  is  to  go  back  to 
this  idea  that  the  cooperative  is  illegal.     Certainly,    no  business 
can  continue  if  it  is  not  allowed  any  earnings,    ever. 

Ill 
COST  JUSTIFICATION 

The  Commission's  brief  seems  to  treat  this  point  as  if  SCJ 
had  the  burden  of  proof.      But  the  evidence  must  be  considered 


Ij  See  also: 

Kentucky  Rural  Electric  Co.    v.    Mahoney  Electric  Co. 
262  F.  2d  481,    cert,    den.    365  U.  S.    812. 

Here  the  Court  said  distribution  of  earnings  does  not  in  and  of  itself 
constitute  a  violation  even  though  a  return  of  profit  might  technically 
be  considered  a  violation. 
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under  the  requirement  that  Complaint  Counsel  had  this  burden. 
The  order  confirms  this  (4034). 

The  brief  (at  p.  42),  states  the  Commission  found  "there 
was  no  substantial  difference  in  the  methods  in  which  these  sup- 
pliers sold  or  delivered  products  and  to  direct  buying  jobbers". 

This  is  more  imagination  than  fact.     SCJ  buys  in  carload 
or  truckload  lots,    but  there  is  no  evidence  concerning  the  amounts 
purchased  by  direct  jobbers.     It  is  common  knowledge  that  larger 
orders  entail  relatively  less  expense  than  a  series  of  small  orders 
(Webster,    1274;     Livoni,    1834). 

Obviously,    since  SCJ  purchases  more  merchandise  than 
other  warehouses,    it  must  purchase  larger  quantities  than  any 
individual  jobber,    and  deliveries  by  the  suppliers  are  made  only 
to  the  SCJ   warehouse. 

SCJ  serves  its  members  by  breaking  bulk,    without  forcing 
any  jobber  to  buy  a  case  when  he  doesn't  need  all  of  it.     See  RX 
35  and  36  for  a  demonstration  of  what  it  means  to  break  bulk. 

We  believe  the  evidence  is  clear  that  an  individual  jobber 
does  not  buy  in  the  same  manner  or  in  the  same  quantities  as  SCJ 
and  any  conclusion  that  there  is  no  difference  is  unwarranted. 

Counsel  for  the  Commission  labor  over  an  argument  that 
there  is  no  comparison  with  so-called  independent  warehouses. 
But  Mr.    Helm,    Complaint  Counsel,    stenuously  contended  he  was 
going  to  show  that  SCJ  differed  from  other  warehouses  (1008). 
And  this  appeared  to  be  the  major  objective  of  most  of  the  evidence. 
A  number  of  straw  men  were  set  up. 

6. 


Catalogs  seemed  most  important,    although  SCJ  never  con- 
tended it  printed  catalogs.     Nor  did  it  claim  it  did  more  or  less 
than  any  other  warehouse  in  distributing  catalogs. 

A  further  argument  is  made  that  SCJ  utilizes  local  ware- 
houses which  reduces  it  to  the  status  of  a  fee  warehouse. 

However,    it  is  undenied  that  the  manufacturer,    not  the 
warehouse,    determines  whether  a  particular  WD  is  served  by  the 
local  warehouse  or  not  (Livoni,    1775;    Dixon,    2051). 

The  big  argument  is  salesmen  (Brief,    54-55).      Because 
SCJ  does  not  have  a  big  sales  force,    it  just  can't  be  a  warehouse. 
But  we  have  already  pointed  out  (Opening  Brief,    33)  that  SCJ  seems 
to  sell  more  merchandise  than  its  competitors  and  it  seems  to 
get  new  customers  for  the  manufacturer  (Fleer,    1225,   1298; 
Costello,    1401,    1423;    Webster,    1279). 

SCJ  members  and  employees  act  as  salesmen  to  the  other 
members  (Huffaker,    1958-9). 

It  is  interesting  to  note  at  this  point  that  two  Commissioners, 
Elman  and  Jones,    and  the  Trial  Examiner,    Lewis,    were  completely 
satisfied  that  SCJ  performed  all  the  functions  of  a  warehouse  dis- 
tributor.     (4080,    4083,    4098,    3814). 

It  is  now  argued  (Brief  19,    43)  that  there  is  no  protection 
for  a  functional  discount,    hence  it  is  of  no  importance  to  compare 
SCJ  with  other  warehouses.     We  think  there  is  good  reason  for 
com.parison  --  does  anyone  believe  manufacturers  would  sell  to 
warehouses  if  the  latter  did  not  furnish  a  quid  pro  quo  by  selling 
merchandise  and  relieving  the  manufacturer  of  the  duties  of 
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warehousing,    breaking  bulk,    small  deliveries,    credit,    etc.  ?     Of 
course,    warehouses  must  not  spend  all  their  discount  because 
without  profit,    they  cannot  exist. 

Furthermore,    if  as  Counsel  would  have  you  believe,    SCJ 
is  not  entitled  to  as  much  discount  as  other  warehouses,    there 
arises  a  situation  where  a  manufacturer  is  selling  two  customers 
at  the  warehouse  level  and  performing  the  same  functions,    at 
different  prices.     This  is  discrimination  and,    if  as  is  now  claimed, 
the  warehouse  discount  cannot  be  cost  justified,    then  the  prices 
must  be  equalized.     If  SCJ  is  then  allowed  an  increase,    the  situa- 
tion would  be  as  it  is  today.     If  the  other  warehouses  must  reduce 
to  the  SCJ  level,    they  will  lose  money  according  to  the  evidence 
in  this  case. 

Again,    we  invite  attention  to  the  evidence  as  a  whole.     Com- 
plaint Counsel  compared  SCJ  with  other  warehouses.     There  is  no 
evidence  about  independent  jobbers  other  than  the  fact  they  pay 
jobber  prices. 

Much  is  said  about  sales  representatives  calling  on  SCJ 
jobbers.      But  every  one  of  them  said  they  call  on  all  jobbers  about 
the  same,    whether  they  are  customers  of  SCJ,    or  other  ware- 
houses,   or  direct  buyers.     So,    as  far  as  this  one  fact  is  concerned, 
it  has  no  effect  on  the  case.     No  effort  was  made  by  complaint 
counsel  to  evaluate  the  comparative  sales  expense  as  contrasted 
with  service. 

We  submit  that  Complaint  Counsel  have  failed  to  present 
substantial  evidence  of  lack  of  cost  justification  and,    in  place  of 
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evidence,    the  majority  opinion  rests  only  on  wishful  thinking. 


IV 

THE   COMMISSION,    BY   THIS    PROCEEDING, 
IS   ATTEMPTING    TO   PUT   COOPERATIVES 
OUT  OF   EXISTENCE. 


In  its  Brief  (pp.    58-62),    it  is  said  that  this  conclusion  is 
not  true,    that  the  Commission  only  seeks  to  prevent  a  cooperative 
from  inducing  illegal  discounts. 

Let  us  examine  how  they  go  about  it!     First,    it  is  contended 
that  sales  are  made  from  the  suppliers  to  the  jobbers.     Only  then 
can  there  be  any  semblance  of  different  prices. 

Second,    although  the  evidence  is  clear  that  SCJ  performs 
every  facet  of  the  business  of  a  warehouse  distributor,    and  that 
these  functions  save  large  sums  of  money  for  the  supplier,    in  the 
case  of  SCJ,    the  warehouse  discount  is  not  cost  justified.     Appar- 
ently,   this  is  based  largely  on  the  lack  of  a  highly  paid  sales 
force,    regardless  of  the  uncontradicted  evidence  that  SCJ  outsells 
its  competitors  and  does  secure  new  customers  for  its  suppliers. 

Lastly,  when  profits  from  trading  operations  are  returned 
to  the  jobber  members,  it  is  called  a  discriminatory  price  rebate. 
Section  4  is  swept  under  the  rug! 

If  a  cooperative  cannot  make  and  utilize  a  profit,  it  cannot 
exist. 

In  Central  Retail  Owned  Grocers.    Inc.    v.    FTC,    346  F.  2d 
410  (7th  Cir.    1963),    it  was  held  that  it  could  not  be  inferred  that 
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cooperative  earnings  were  the  same  as  a  brokerage. 

We  contend  here,    that  it  cannot  be  inferred  that  cooperative 
profits  are  the  same  as  an  illegal  price  discount. 

Or  to  put  it  another  way,    the  profits  themselves  cannot  be 
the  essential  illegality. 

As  to  the  proffered  settlement,    we  think  the  Commission 
is  not  justified  in  contending  SCJ  refused  to  negotiate. 

We  asked  some  questions  which  have  not  been  answered. 
The  conditions  imposed  by  the  settlement  (See  Appendix  C,    pp. 
9a-10a)  are  stated  as  follows: 

(a)  Eliminate  membership  fees  (repaying  the  present 
members  with  interest); 

(b)  Invite  all  jobbers  to  join; 

(c)  New  and  old  members  to  share  dividends; 

(d)  No  drop  shipments; 

(e)  Maintain  an  adequate  warehouse. 

Can  a  cooperative  exist  while  complying  with  these  condi- 
tions ? 

We  think  not! 

If  any  great  number  of  new  members  accept  the  invitation, 
the  capacity  of  the  existing  warehouse  will  not  be  sufficient  to  serve 
them.      The  Commission  has  not  answered  our  question  if  it  would 
be  discrimination  to  refuse  new  members  who  cannot  be  adequately 
served.     Nor  can  the  cooperative  build  a  new  warehouse  if  deprived 
of  working  capital  and  any  means  of  procuring  it. 

It  would  appear  that  the  Commission  did  not  desire  to 
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discuss  these  questions. 

CONCLUSION 

We  contend  that  SCJ,    not  its  mennbers,    is  the  buyer,    that 
there  is  no  substantial  evidence  that  the  warehouse  discount  is  not 
cost  justified,    that  Section  4  prevents  the  conclusion  that  distribu- 
tion of  profits  is  illegal  and  that  the  Commission  is  not  justified  in 
exterminating  cooperatives. 

On  this  basis,    we  ask  that  the  complaint  be  dismissed. 

Respectfully  submiitted, 
HARRIS    K.    LYLE 
Attorney  for  Petitioners 

Of  Counsel 

LYLE   &   DI  GIUSEPPE 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/         Harris  K.    Lvle 


HARRIS   K.    LYLE 
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Appellant, 

vs.  y 

Stewart  Udall,  as  Secretary  of  the  Interior, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 

for  the  Northern  District  of  California, 

Southern  Division 

APPELLANT'S  BRIEF 


JURISDICTIONAL  STATEMENT 
Southport  Land  and  Commercial  Company  (South- 
port)  filed  this  action  in  the  United  States  District 
Court  for  the  Northern  District  of  California,  South- 
ern Division,  on  May  15,  1964,  and  filed  its  Amended 
Complaint  in  said  action  on  October  6,  1965  (R.  p.  6). 
Jurisdiction  in  the  Court  below  is  based  upon  43 
U.S.C.  Section  1161  et  seq.  and  28  U.S.C.  Section 
1331.  Venue  lies  under  28  U.S.C.  Section  1391.  On 
November  26,  1965,  the  Court  below,  per  the  Honor- 
able Albert   E.   Wollenberg,   entered  its   order   dis- 


missing  appellant's  Amended  Complaint  and  the 
action  as  to  defendant  Stuart  Udall  as  Secretary  of 
the  Interior  (R.  pp.  30-31).  (The  action  had  already 
been  dismissed  as  to  the  other  defendants  on  Novem- 
ber 18,  1965.)  On  December  9,  1965,  Southport  filed 
its  Notice  of  Appeal  herein  (R.  p.  34).  This  Com-t 
has  jurisdiction  under  the  provisions  of  28  U.S. C.  Sec- 
tion 1291. 


STATEMENT  OF  FACTS 
The  Amended  Complaint  alleges,  inter  alia,  that 
Southport  is  a  California  corporation  and  the  succes- 
sor in  interest  to  the  Black  Diamond  Coal  Mining 
Company  (R.  p.  6)  ;  that  j)laintiff  or  its  predecessor 
in  interest  have  been  in  continuous  possession  of  the 
North  one-half  of  Section  8,  Township  1  North,  Range 
1  East  M.D.M.  since  1883;  that  on  April  25,  1883, 
Black  Diamond  received  Cash  Coal  Entiy  No.  13  to 
the  above  described  property;  that  on  May  7,  1883,  the 
Commissioner  of  the  Greneral  Land  Ofi&ce  purported 
to  cancel  and  vacate  Cash  Coal  Entry  No.  13  mthout 
notice  or  hearing  to  Southport  (R.  p.  7). 

The  Amended  Complaint  further  alleges  that  plain- 
tiff paid  over  $100,000  to  acquire  title  to  said  prop- 
erty; paid  all  real  property  taxes  assessed  against 
it;  has  redeemed  the  property  following  tax  sales  for 
non-payment  of  taxes;  has  l^een  in  continuous  pos- 
session of  the  property  from  1883  to  the  present  time ; 
learned  for  the  first  time  of  said  purported  cancel- 
lation of  its  entry  during  a  1961  title  searcli;  and 


that  on  March  20,  1963,  plaintiff  filed  with  the  Bureau 
of  Land  Management,  Department  of  Interior,  a  re- 
quest for  an  adjudication  that  it  was  entitled  to  a 
patent  to  the  property  upon  principles  of  justice  and 
equity  under  43  U.S.C.  Section  1161  et  seq.  (R.  pp. 
7-8). 

The  Amended  Complaint  further  alleges  that  this 
request  was  denied  without  a  hearing  by  a  final  ad- 
ministration decision  on  Jime  15,  1964;  that  this  de- 
cision was  based  on  secret  reports,  memoranda,  and 
other  evidence  which  defendant  Udall  has  refused  and 
still  refuses  to  disclose  to  plaintiff ;  and  that  defendant 
Udall  acted  unconstitutionally  and  ultra  vires  his 
authority  in  denying  plaintiff's  i)etition  on  the  basis 
of  said  secret  docimients  and  without  a  hearing. 


SPECIFICATIONS  OF  ERRORS  RELIED 
UPON  BY  APPELLANT 

1.     The  Court  erred  in  dismissing  plaintiff's  com- 
plaint and  the  action  as  to  defendant  Stewart  Udall 
!  upon  the  ground  that  it  did  not  state  facts  sufficient 
!  for  a  judicial  review  of  the  administrative  orders  and 
I  decisions  of  said  defendant  and  his  predecessors. 

I  2.  The  Court  erred  in  dismissing  plaintiff's  com- 
j  plaint  and  the  action  upon  the  ground  that  plaintiff 
I  did  not  allege  facts  sufficient  to  state  a  claim  against 

defendant  Stewart  Udall  individually  and  as  an  officer 

of  the  United  States. 

3.     The  Court  erred  in  holding  that  the  matters 
complained  of  in  plaintiff's  complaint  were  within  the 
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sole  discretion  of  defendant  Stewart  Udall  and  that 
the  Court  had  no  jurisdiction  in  this  action. 

4.     The   Court,  erred  in  holding  that  the   United 
States  is  an  indispensable  party  herein. 


ARGUMENT  ■ 

THE  DISTRICT  COURT  ERRED  IN  HOLDING  THAT  IT  HAD 
NO  JURISDICTION  TO  ORDER  SECRETARY  OF 
INTERIOR  STEWART  UDALL  TO  ISSUE  A  PATENT  OR 
HOLD  A  HEARING  UNDER  TITLE  43,  SECTION  1161, 
UNITED  STATES  CODE. 

I.     APPELLANT  IS  ENTITLED  TO  A  HEARING  UNDER 
43  U.S.C.  SECTION  1161. 

The  Amended  Complaint  alleges  that  appellant's  re- 
quest for  an  adjudication  imder  Section  1161  was  de- 
nied without  a  hearing  on  January  15,  1964.  Section 
1161  provides  as  follows: 

The  Secretary  of  Interior,  or  such  officer  as  he 
may  designate,  is  authorized  to  decide  upon  prin- 
ciples of  equity  and  justice,  as  recognized  in 
courts  of  equity,  and  in  accordance  with  regula- 
tions to  be  approved  by  the  Secretary  of  Interior, 
consistently  mth  such  principles,  all  cases  of  sus- 
pended entries  of  public  lands  and  of  suspended 
preemption  land  claims,  and  to  adjudge  in  what 
cases  patents  shall  issue  upon  the  same. 

Although  comisel  has  not  been  able  to  locate  any  de- 
cisions defining  the  type  and  scope  of  hearing  required 
by  Section  1161,  the  statute  itself  furnishes  a  guide 
as  to  the  type  of  hearing  required  by  stating  that 
there  must  be  an  adjudication  ''upon  principles  of 
equity  and  justice  as  recognized  in  courts  of  equity." 


The  further  reference  in  the  statute  that  the  Secretaiy 
must  '^adjudge  in   wJiat   cases   pateMts   shall   issue" 
manifests  a  clear  legislative  intent  to  require  the  Sec- 
retary to  hold  a  hearing-  affording  the  parties  the  tra- 
ditioual  rights  pennitted  in  a  Court  trial,  including 
the  right  to  introduce  oral  and  documentary  evidence, 
to  cross-examine  adverse  witnesses  and  to  argue  the 
case.    In  referring  to  this  statute,  one  Court  stated: 
"Such  cases  are  not  left  by  the  law  to  be  finally 
determined   by  the   land   department  mider  the 
general  provisions  of  the  statute,  giving  to  the 
Secretary  of  Interior  and  the  commissioner  of  the 
general  land  office  control  of  the  administration 
of  the  public  land  business,   and  vesting  those 
officers  with  the  powers  of  a  special  tril^mial  to 
determine  disj^uted  questions  of  fact.   On  the  con- 
trarij,  the  latv  requires  cases  of  suspended  entries 
to  he  tried  according  to  the  principles  of  equity, 
and  mider  definite  rules  of  procedure  to  be  pre- 
scribed,  and  constitutes  a  different  special  tri- 
bunal invested  with  power  to  adjudicate  in  such 
cases."  (Emphasis  added.)  Stimson  Land  Co.  v. 
Hollister,  75  Fed.  941,  945  (1896). 

Moreover,  it  seems  ol^Adous  from  the  language  of 
the  statute  that  it  imposes  an  adjudicatory  function 
upon  the  Secretary.  If  so,  the  hearing  conducted  pur- 
suant thereto  must  also  meet  the  minimal  standards 
required  by  the  Administrative  Procedure  Act  as  to 
adjudicatory  hearings,  5  U.S.C.  Section  1001  et  seq. 

In  every  ease  where  a  statute  requires  an  adjudica- 
tion to  be  determined  on  the  record  after  opportunity 
for  an  agency  hearing,  the  Administrative  Procedure 
Act  provides  that : 


''(b)  Procedure.  The  agency  shall  afford  all 
interested  parties  opportunity  for  (1)  the  sii]> 
mission  and  consideration  of  facts,  arguments, 
offers  of  settlement,  or  proposals  for  adjustment 
where  time,  the  nature  of  the  proceeding,  and  the 
public  interest  permit,  and  (2)  to  the  extent  that 
the  parties  are  miable  so  to  determine  any  con- 
troversy by  consent,  hearing,  and  decision  upon 
notice  and  in  confonnity  with  Sections  1006  and 
1007  of  this  title."  5  U.S.C.  Section  1004. 

Where  a  hearing  is  required  under  Section  1004,  the 

Act  provides  that: 

"(c)  .  .  .  Every  party  shall  have  the  right  to 
present  his  case  or  defense  by  oral  or  dociunen- 
tary  evidence,  to  submit  rebuttal  e-^ddence,  and  to 
conduct  such  cross-examination  as  may  be  re- 
quired for  a  full  and  true  disclosure  of  the , 
facts.  .  .  . 

"(d)  The  transcript  of  testimony  and  exliibits, 
together  with  all  papers  and  requests  filed  in  the 
proceeding,  shall  constitute  the  exclusive  record 
for  decision  in  accordance  with  Section  1007  of 
the  title "5  U.S.C.  Section  1006. 

This  Court  has  specifically  held  that  the  Adminis- 
trative Pi'ocedui'e  Act  is  applicable  to  Department  of 
Interior  hearings  relating  to  mining  claims  and  entries 
on  the  public  lands,  see  Adams  v.  W (truer,  271  Fed. 
2d  29,  32-33  (9th  Cir.,  1959)  ;  Stewart  v.  Penneij,  238 
F.  Supp.  821,  827  (D.C.  Nev.,  1965). 

Moreover,  in  passing  upon  the  petition,  the  Secre- 
taiy  made  a  decision  affecting  appellant's  legal  rights 
and  under  such  circumstances  the  Supreme  Court  has 
said: 


Thus,  when  governmental  agencies  adjudicate  or 
make  binding  determinations  which  directly  affect 
the  legal  rights  of  individuals,  it  is  imperative 
that  those  agencies  use  the  jjrocedures  which  have 
traditionally  been  associated  with  the  judicial 
process.  Hannah  v.  Larche,  363  U.S.  420  at  442 
(1960). 

The  primary  error  of  the  court  below  was  caused  by 
its  erroneous  belief  that  plaintiff's  Amended  Com- 
plaint did  not  raise  any  new  issues  not  pleaded  in  the 
original  Complaint  (R.  pp.  30-31).  To  the  contrary, 
the  origmal  Complaint  merely  alleged  that  the  Secre- 
tary's final  decision  was  "arbitrary,  biased  and 
contrary  to  the  law  and  fact"  (R.  p.  4).  The  original 
Complaint  prayed  for  a  mandatory  order  compelling 
the  Secretary  to  approve  the  issuance  of  a  loatent  to 
appellant  (R.  p.  5).  The  Amended  Complaint,  on  the 
other  hand,  alleges  that  the  Secretary  failed  and  re- 
fused to  hold  a  hearing  on  appellant's  request  for  an 
equitable  adjudication  and  failed  and  refused  to  exer- 
cise the  discretion  required  of  him  by  Section  1161 
(R.  pp.  8-9).  Based  on  these  new  allegations,  the 
Amended  Complaint  concludes  with  a  prayer  asking 
not  only  for  a  mandatory  order  compelling  the  Secre- 
tary to  issue  a  patent,  })ut,  alternatively,  that  the 
Court  issue  a  mandatory  order  compelling  defendant 
Udall  to  hold  a  hearing  and  exercise  his  discretion  as 
required  by  Section  1161  (R.  p.  13).  Thus,  the  second 
cause  of  action  in  plaintiff's  Amended  Complaint 
alleges  entirely  new  facts  and  requests  a  different 
kind  of  relief  than  that  prayed  for  originally. 
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II.  THE  COXTRT  BELOW  HAS  JURISDICTION  TO  ISSUE  A 
MANDATORY  ORDER  DIRECTING  THE  SECRETARY  OF 
INTERIOR  TO  PERFORM  A  DUTY  REQUIRED  BY  STATUTE. 

The  Court  below  based  its  decision  in  part  upon  the 
distinction  between  the  ministerial  and  discretionary 
duties  of  government  officers.  It  reasoned  that  the 
Courts  have  no  jurisdiction  to  compel  an  officer  to 
exercise  a  discretionary  duty,  but  may  require  him  to 
exercise  a  ministerial  duty  (R.  pp.  27-29).  Although 
this  distinction  has  been  criticized  as  limiting  too 
strictly  the  Court's  power  in  dealing  with  govern- 
mental agencies,  see  Seaton  v.  Texas  Co.,  256  Fed.  2d 
718,  723  (DC  Cir.  1958),  it  nevertheless  empowers  the 
Court  to  order  the  Secretary  to  hold  a  hearing  in  the 
present  case.  As  demonstrated  above.  Section  1161 
imposes  a  mandatory  duty  upon  the  secretary  to  make 
an  adjudication.  The  Amended  Complaint  alleges  that 
he  refused  to  do  so.  Since  the  obligation  to  hold  a 
hearing  is  statutory,  the  Secretary  has  no  discretion 
in  the  matter  and  the  Courts  have  ample  power  to 
compel  him  to  perform  his  statutory  obligations.  See 
Manual  Enterprises,  Inc.  v.  Day,  370  U.S.  478  (1962), 
requiring  the  Postmaster  General  to  carry  certain 
mail;  Greene  v.  McElroij,  360  U.S.  474  (1959),  requir- 
ing the  Secretary  of  Defense  to  issue  a  seciuity 
clearance;  VitarelU  v.  Seaton,  359  U.S.  535  (1959) 
requiring  the  Secretary  of  Interior  to  reinstate  a 
federal  employee. 

The  very  cases  relied  upon  by  the  Secretary  in 
the  Court  below  establish  appellant's  right  to  a  writ 
of  mandate  in  the  present  case.  In  Larsen  v.  Domestic 
and  Foreign  Corporation,  337  U.S.  682  (1949),  which 


held  that  the  Court  could  not  enjoin  a  government 
officer  from  disposing  of  war  assets  to  plaintiff's 
competitor,  the  Court  specifically  held  that  a  suit  could 
be  maintained  against  a  govermnent  officer  where  he 
has  acted  "unconstitutionally"  or  "ultra  vires  his 
authority."  337  U.S.  at  693.  In  Malone  v.  Bowdoin, 
369  U.S.  643  (1962),  which  held  that  the  plaintiff 
could  not  maintain  an  ejectment  action  against  a 
forest  ser^dce  officer,  the  Court  explained  Larsen  as 
follows : 

' '  Cutting  through  the  tangle  of  previous  decisions, 
the  Court  [in  Lm^sen]  expressly  postulated  the 
rule  that  the  action  of  a  federal  officer  affecting 
property  claimed  by  a  plaintiff  can  be  made  the 
basis  of  a  suit  for  specific  relief  against  the  officer 
as  an  individual  only  if  the  officer's  action  is  ^not 
within  the  officer's  statutory  powers  or,  if  within 
those  powers,  only  if  the  poivers,  or  their  exercise 
in  the  particular  case,  are  constitutionally  void/ 
337  U.S.  at  702.  Since  the  plaintiff  had  not  made 
an  affirmative  allegation  of  any  relevant  statutory 
limitation  upon  the  Admmistrator's  powers,  and 
had  made  no  claim  that  the  Administrator's  ac- 
tion amomited  to  an  unconstitutional  taking,  the 
Court  ruled  that  the  suit  must  fail  as  an  effort  to 
enjoin  the  United  States."  (Emphasis  added.) 
369  U.S.  at  647. 

In  the  present  case,  it  is  clear  that  the  Amended 
Complaint  alleges  that  the  defendant  acted  in  excess 
of  his  statutory  authority  in  denying  plaintiff's  pe- 
tition for  a  patent  without  holding  a  hearing  in  con- 
formity with  the  Administrative  Procedure  Act  or 
43  U.S.C.  Section  1161. 
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Moreover,  the  Secretaiy's  arbitrary  denial  of  the 
petition  unconstitutionally  deprived  plaintiff  of  his 
property  without  due  process  of  law.  Although  the 
Secretary  argued  iDelow  that  appellant  could  obtain 
judicial  review  of  the  agency  action  imder  Section 
1009  of  the  Administrative  Procedure  Act  (R.  p.  22), 
review  is  foreclosed  as  a  practical  matter  because 
the  Secretary,  by  refusing  to  hold  a  hearing,  has  not 
afforded  plaintiff  an  opportunity  to  make  a  proper 
record  for  review. 


III.  THE  ADMINISTRATIVE  PROCEDURE  ACT  PROVIDES  FOR 
THE  ISSUANCE  OF  A  MANDATORY  ORDER  DIRECTING 
THE  SECRETARY  TO  HOLD  A  HEARING. 

The  Administrative  Procedure  Act  provides  that  in 
the  absence  of  an  adequate  statutory  review  pro- 
ceeding, review  may  l)e  by  any  applicable  foiin  of 
legal  action  ''(including  actions  for  declaratory  judg- 
ments or  writs  of  prohibitory  or  mandatory  injunction 
or  habeas  corpus)."  5  U.S.C.  1009  (b).  It  further  pro- 
vides that  the  Court  ''shall  (A)  compel  agency  action 

unkiA\'fully  withheld  or  unreasonably  delayed " 

5  U.S.C.  1009  (e). 

In  the  present  case  appellant  has  alleged  that  the 
Secretary  refused  to  hold  the  hearing  required  by  43 
U.S.C.  Section  1161.  This  clearly  states  a  basis  for 
the  Court  to  "compel  agency  action  unlawfully  mth- 
held." 

While  the  Amended  Complaint  did  not  specifically 
allege  jurisdiction  mider  the  Administrative  Proce- 
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dure  Act  because  the  Court  l^elow  had  rejected  this 
as  a  basis  for  jurisdiction  in  dismissing  the  original 
Complaint  (R.  p.  27),  this  omission  could  have  been 
easily  corrected  by  further  amendment  and  should 
not  have  resulted  in  a  dismissal  of  the  Amended  Com- 
plaint without  leave  to  amend.  As  this  Court  has 
pointed  out: 

''leave  to  amend  should  be  allowed  imless  the 
complaint  'cannot  under  any  conceivable  state  of 
facts  be  amended  to  state  a  claim.'  (citation) 
Leave  to  amend  should  be  granted  'if  it  appears 
at  all  possible  that  the  plaintiff  can  con-ect  the 
defect.'  3  Moore,  Federal  l*ractice.  Section  15.10 
at  838  (2d  Eel.  1948)."  Breicr  v.  No.  Calif.  Bowl- 
ing Proprietor's  Ass'n,  316  F.2d  787,  790  (9th  Cir. 
1963).  

IV.  THE  DISTRICT  COURT  ERRED  IN  HOLDING  THAT  IT  HAD 
NO  JURISDICTION  TO  ORDER  DEFENDANT  UDALL  TO 
ISSUE  A  PATENT. 

The  Coui't  below  concluded  that  it  had  no  jurisdic- 
tion to  order  a  patent  to  issue  in  the  present  case 
because  the  issuance  of  such  a  patent  lies  in  the  sole 
discretion  of  the  Secretary  of  Interior  (R.  pp.  28, 
30-31).  Appellant  respectfully  submits  that  the  Court 
has  ample  authority  to  direct  that  a  patent  issue  in 
a  proper  case,  because,  although  the  jurisdiction  of  the 
Secretary  over  the  public  lands  may  be  plenary,  it  is 
subject  to  judicial  review.  In  Best  v.  Humboldt 
Mining  Co.,  371  U.S.  334  (1963),  the  Supreme  Court 
specifically  held  that  a  mining  claimant  can  secure 
judicial  review  where  his  claims  are  denied  and  cited 
a  case  wherein  the  claimant  sued  the  Secretary  of 
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Interior  individually.  See  371  U.S.  at  338  and  Foot- 
note 7  to  the  Court's  opinion.  As  pointed  out  in 
Stewart  v.  Penney,  238  F.  Supp.  821  (1965),  which, 
rejected  the  Secretary's  claim  that  his  finding  of  non- 
compliance with  the  requirements  for  homestead  entry 
are  binding  upon  the  Courts : 

"  'Thus  the  case  really  comes  down  to  a  question 
whether  the  Secretary's  finding-  was  supported 
by  substantial  evidence  on  the  record  as  a  whole.' 
Foster  v.  Seaton,  1959,  271  F  2d  836." 

This  Court  reached  the  same  conclusion  in  Adams  v. 
Witmer,  271  F.  2d  29  (9th  Cir.,  1959),  which  held  that 
a  mining  claimant  could  maintain  an  action  against 
subordinate  officials  of  the  Interior  Depai-tment,  spe- 
cifically rejecting  the  government's  argument  that  the 
action  was  not  maiutainable  because  it  required  ''man- 
datory affii^mative  relief."  271  F.  2d  at  38.  A  mining 
claimant  has  always  had  the  right  in  a  proper  case , 
to  obtain  a  writ  of  mandate  to  compel  the  Land  De-  - 
partment  to  issue  a  patent.  See  Roberts  v.  United 
States  ex  rel.  Valentine,  176  U.S.  221  (1900)  ;  BaUin- 
ger  v.  United  States  ex  rel.  Frost,  216  U.S.  240 
(1910)  ;  Work  v.  United  States  ex  rel.  McAllister, ' 
262  U.S.  200  (1923);  Adams  v.  Witmer,  supra.  In 
Lane  v.  Hoglund,  244  U.S.  174  (1916),  the  Secre- 
tary of  Interior  cancelled  an  entry  upon  the  public 
lands  on  the  basis  of  information  from  a  subordinate 
government  official  that  the  applicant  had  not  com- 
plied with  the  provisions  of  the  Homestead  Act.  The 
Court  granted  a  writ  of  mandate  which  compelled  the 
Land  Department  to  vacate  the  order  of  cancellation 
and  directed  it  to  issue  a  patent  to  the  land.  In  answer 
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to  the  Secretary's  assertion  that  the  Homestead  Act 
vested  comiDlete  discretion  mth  respect  to  the  issuance 
of  the  patent,  the  Court  said : 

''Unless  the  writ  of  mandamus  is  to  become  prac- 
tically valueless,  and  is  to  be  refused  even  where 
a  public  officer  is  commanded  to  do  a  particular 
act  by  virtue  of  a  pai-ticular  statute,  this  writ 
should  be  ^^'anted.  Ever>^  statute  to  some  ex- 
tent requires  construction  by  the  public  officer 
whose  duties  may  be  defined  therein.  .  ,  .  But  that 
does  not  necessarily  and  in  all  cases  make  the 
duty  of  the  officer  anything  more  than  a  purely 
ministerial  one."  (Emphasis  added.)  244  U.S.  174, 
182. 

In  Cornelius  v.  Kessel,  128  U.S.  456   (1888),  the 
'Court  upheld  the  claim  of  the  successors  of  a  mining 
lentrant  whose  entry  was  cancelled  without  notice  over 
the  claim  of  a  subsequent  party  who  obtained  a  patent 
from  the  government  following  the  cancellation.   The 
Court  analyzed  the  applicant's  rights  as  follows : 
!        ' '  By  .  .  .  entry  and  pajnnent  the  purchaser  secures 
a  vested  interest  in  the  property  and  a  right  to  a 
patent  therefor,  and  caji  no  more  be  deprived  of 
it  by  order  of  the  Commissioner  than  he  can  be 
deprived  by   such   order   of  any  other  lawfully 
acquired  property.    Any   attempted   deprivation 
ill  that  way  of  such  interest  will  be  corrected 
whenever  the  matter  is  presented  so  that  the  ju- 
diciary can  act  upon  it."  128  U.S.  at  461. 

This  decision  was  followed  in  a  series  of  cases  va- 
catmg  the  orders  of  the  General  Land  Office  purport- 
ing to  cancel  mining  claims  without  notice  or  hearing. 
Justice  Van  Devanter,  who  was  largely  responsible 
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for  the  development  of  the  law  relating  to  claims  upon 
the  public  lands  (see,  Best  v.  Humboldt  Mining  Com- 
pany, 371  U.S.  334,  336  (1963)),  stated  the  law  as 
follows : 

'*A  mining  location  which  has  not  gone  to  patent 
is  of  no  higher  quality  and  no  more  immime  from 
attack  and  investigation  than  are  unpatented 
claims  imder  the  homestead  and  kindred  laws.  If 
valid,  it  gives  to  the  claimant  certain  exclusive  pos- 
sessory i-ights,  and  so  do  homestead  and  desei-t 
claims.  But  no  right  arises  from  an  invalid  claim 
of  any  kind.  All  must  conform  to  the  law  mider 
which  they  are  initiated ;  otherwise  they  would  ' 
work  an  unlawful,  private  appropriation  and  • 
derogation  of  the  rights  of  the  public. 

"Of  course,  the  Land  Department  has  no  power 
to  strike  do"\Mi  any  claim  arbitrarily,  but  so  long  : 
as  the  legal  title  remains  in  the  govermnent  it , 
does  have  power,  after  proper  notice  and  upon , 
adequate  hearing,  to  detemiine  whether  the  claun 
is  valid  and,  if  it  be  foimd  invalid,  to  declare  it 
null  and  void.  This  is  well  illustrated  in  Orchard 
V.  Alexander,  157  U.S.  372,  where,  in  giving  effect  ■ 
to  a  decision  of  the  Secretaiy  of  the  Inteiior,  can- 
celing a  pre-emption  claim  theretofore  passed  to 
cash  entry,  but  still  unpatented,  tliis  coui*t  said: 
*The  party  who  makes  proofs,  wliich  are  accepted  i 
by  the  local  land  officers,  and  pays  his  money  for 
the  land,  has  acquired  an  interest  of  which  he  \ 
cannot  arbitrarily  be  dispossessed.    His  interest 
is  subject  to  state  taxation.  (Citation).  The  gov- 
ermnent holds  the  legal  title  in  trust  for  him,  and 
he  may  not  be  dispossessed  of  his  equitable  rights 
without  due  process  of  law.   Due  process  in  such 
case  implies  notice  and  a  hearing.  But  this  does 
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not  require  that  the  hearing-  must  be  in  the  courts, 

or  forbid  an  inquiry  and  detennination  in  the 

i         Land  Department.' "  Cameron  v.  United  States, 

'         252    U.S.    450    at    459-460     (1920).     (Emphasis 

added.) 

j  Under  the  cited  cases  and  basic  principles  of  con- 
Istitutional  law,  the  allegations  in  Paragraph  4  of 
plaintiff's  first  cause  of  action  state  a  claim  giving  the 
Coiu't  below  jurisdiction  to  issue  a  writ  of  mandate 
directing  defendant  Udall  to  vacate  the  purported 
cancellation  of  plaintiff's  coal  mining  entry  and  to 
I  issue  plaintiff  a  patent  to  the  land  involved.  More- 
lover,  the  great  majority  of  the  judges  of  the  Court 
of  Appeals  for  the  District  of  Columbia  where,  prior 
|to  the  enactment  of  28  U.S.C.  §  1391(e)  in  1962,  most 
lland  cases  were  decided,  have  held  that  recent  de- 
cisions, including  Larsen  v.  Domestic  <£-  Foreign  Corp., 
|337  U.S.  682  (1949),  which  limited  the  Coui-t's  power 
'to  enjoin  government  officers  in  other  contexts  do  not 
i  limit  the  use  of  a  writ  of  mandate  in  land  cases.  See 
West  Coast  Exploration  Co.  v.  McKay,  213  F.  2d  582 
'(D.C.  Cir.,  1954),  cert,  denied,  347  U.S.  989;  CUcka- 
\mas  County  v.  McKay,  219  F.  2d  479  (D.C.  Cir.,  1954), 
'cert,  granted  and  case  dismissed  as  moot,  349  U.S. 
:909;  Seaton  v.  Texas  Co.,  256  F.  2d  718  (D.C.  Cir., 
1958);  Foster  v.  Seaton,  271  F.  2d  836  (D.C.  Cir., 
1 1959). 

i  The  cited  cases  clearly  establish  that  the  District 
I  Court  has  jurisdiction  to  issue  a  mandatory  order  re- 
j  quiring  defendant  Udall  to  issue  a  patent.  Because 
i  appellant  was  precluded  from  a  proper  hearing  before 
the  Secretary,  however,  it  may  be  that  the  record 
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would  not  presently  support  such  an  order.  If  so, 
the  District  Court  should  be  directed  to  remand  the 
controversy  to  the  Secretary  for  a  hearing  under  43 
U.S.C.  Section  1161,  as  prayed  for  in  the  Amended 
Complaint. 

CONCLUSION 

For  the  foregoing  reasons  appellant  respectfully 
submits  that  the  District  Court  eiTed  in  dismissing 
appellant's  amended  complaint  and  the  action.  Appel- 
lant, therefore,  requests  that  the  Court  reverse  the 
judgment  of  the  District  Coui-t  and  direct  that  appel- 
lant be  granted  a  patent  or  that  the  matter  be  re- 
manded to  the  Secretaiy  of  Interior  for  hearing. 

Dated,  San  Francisco,  California, 
June  27,  1966. 

Hanson,  Bridgett,  Marcus  &  Jenkins, 
Thomas  M.  Jenkins, 
Theodore  W.  Phillips, 
Attorneys  for  Appellant. 


Certificate  of  Counsel 

I  certify  that,  in  comiection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Coui-t  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  fuU 
compliance  with  those  rules. 

Theodore  "W.  Phillips, 
Attorney  for  Appellant. 
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OPINION  BELOW 
The  opinion  of  the  district  court  dismissing  the 
Lginal  complaint  in  this  case  is  reported  at  244  F.Supp, 
I   (N.D.  Cal.  1965)  (R.  25-29). 

JURISDICTIOJ 
The  amended  complaint  alleged  that  the  jurisdiction 
the  district  court  was  based  upon  R.S.  sec.  2450,  43  U.S.C, 
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sec.  1161  et  sea..,  and  28  U.S.C.  sees.  1331  and  1361  (R.  6). 
The  final  order  of  the  district  court  was  entered  on 

November  29,  1965,  dismissing  the  cause  of  action  as  to  the 

1/  1 

Secretary  of  the  Interior  (R.  40).    The  notice  of  appeal 

was  filed  by  Southport  on  December  9,  1965  (Ibid.).  This 

Court  has  jurisdiction  under  28  U.S.C.  sec.  1291. 

QUESTIONS  PRESENTED 

1.  When  the  Secretary  of  the  Interior  is  requested: 
to  make  an  equitable  adjudication  declaring  the  appellant 
entitled  to  a  patent  to  certain  public  lands  under  the  pro- 
visions of  R.S.  sec.  2450,  43  U.S.C.  sec.  1161,  and  the  Secre 
tary  concludes  on  the  basis  of  admitted  facts  that  he  is  pre- 
cluded as  a  matter  of  law  from  issuing  the  requested  patent, 
whether  the  Secretary  is  nevertheless  compelled  to  hold  a 
hearing  before  adjudication. 

2.  Whether  the  district  court  had  jurisdiction  to 
mandamus  the  Secretary  of  the  Interior  to  issue  appellant  a 
patent  under  a  statute  which  authorizes  the  Secretary  "to 


1/  Certain  parties  who  were  also  defendants  in  this  case  in  he 

lower  court  and  are  defendants -appellees  in  the  companion 
case,  Southport  Land  &  Commercial  Co.  v.  Ko s anke  Sand  Corp., 
et  al. ,  No.  2  0  767,  now  pending  in  this  Court,  were  mining 
claimants  whose  claims  were  filed  in  1963  and  1964  on  the 
subject  land. 
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scide  upon  principles  of  equity  and  justice"  all  cases  of 
ispended  entries  of  public  lands  and  to  adjudge  In  what  cases 
itents  shall  Issue  upon  the  same. 

3.  Whether,  assuming  that  the  Secretary  of  the 
iterlor  cancelled  a  valuable  Interest  In  the  public  domain 
Lthout  a  hearing  In  1883,  the  appellant  Is  precluded  by 
Imitations  and  laches  from  litigating  In  1964  whether  such 
mcellatlon  unconstitutionally  denied  appellant  a  right  in 
2a 1  property  without  due  process  of  law. 

STATUTES  INVOLVED 

R.S,  sec.  2347  provides: 

Every  person  above  the  age  of  twenty -one 
years,  who  Is  a  citizen  of  the  United  States, 
or  who  has  declared  his  intention  to  become 
such,  or  any  association  of  persons  severally 
qualified  as  above,  shall,  upon  application  to 
the  register  of  the  proper  land -office,  have  the 
right  to  enter,  by  legal  subdivisions,  any 
quantity  of  vacant  coal-lands  of  the  United  States 
not  otherwise  appropriated  or  reserved  by  compe- 
tent authority,  not  exceeding  one  hundred  and 
sixty  acres  to  such  individual  person,  or  three 
hundred  and  twenty  acres  to  such  association, 
upon  pa3aDent  to  the  receiver  of  not  less  than 
ten  dollars  per  acre  for  such  lands,  where  the 
same  shall  be  situated  more  than  fifteen  miles 
from  any  completed  railroad,  and  not  less  than 
twenty  dollars  per  acre  for  such  lands  as  shall 
be  within  fifteen  miles  of  such  road„   (30  U.S.C, 
sec.  71.) 
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R.S.  sec.  2348  provides: 

Any  person  or  association  of  persons 
severally  qualified,  as  above  provided, 
who  have  opened  and  improved,  or  shall 
hereafter  open  and  improve,  any  coal  mine 
or  mines  upon  the  public  lands,  and  shall 
be  in  actual  possession  of  the  same,  shall 
be  entitled  to  a  preference -right  of  entry, 
under  the  preceding  section,  of  the  mines 
so  opened  and  improved:   Provided.  That 
when  any  association  of  not  less  than  four 
persons,  severally  qualified  as  above  pro- 
vided, shall  have  expended  not  less  than 
five  thousand  dollars  in  working  and  im- 
proving any  such  mine  or  mines,  such  as- 
sociation may  enter  not  exceeding  six 
hundred  and  forty  acres,  including  such 
mining  improvements,   (30  U.S.C.  sec,  72,) 

R.S.  sec,  2349  provides: 

All  claims  under  the  preceding  section 
must  be  presented  to  the  register  of  the 
proper  land -district  within  sixty  days  after 
the  date  of  actual  possession  and  the  commence- 
ment of  improvements  on  the  land,  by  the  filing 
of  a  declaratory  statement  therefor;  but  when 
the  township  plat  is  not  on  file  at  the  date  of 
such  improvement,  filing  must  be  made  within 
sixty  days  from  the  receipt  of  such  plat  at 
the  district  office;  *  *  *,   (30  U.S.C.  sec.  73.) 

R.S,  sec.  2350  provides: 

The  three  preceding  sections  shall  be  held 
to  authorize  only  one  entry  by  the  same  person 
or  association  of  persons;  and  no  association 
of  persons  any  member  of  which  shall  have  taken 
the  benefit  of  such  sections,  either  as  an  in- 
dividual or  as  a  member  of  any  other  association. 
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shall  enter  or  hold  any  other  lands  under  the 
provisions  thereof;  and  no  member  of  any 
association  which  shall  have  taken  the  benefit 
of  such  sections  shall  enter  or  hold  any  other 
lands  under  their  provisions;  and  all  persons 
claiming  under  section  twenty -three  hundred  and 
forty-eight  shall  be  required  to  prove  their  re- 
spective rights  and  pay  for  the  lands  filed  upon 
within  one  year  froa  the  time  prescribed  for 
filing  their  respective  claims;  and  upon  failure 
to  file  the  proper  notice,  or  to  pay  for  the  land 
within  the  required  period,  the  same  shall  be 
subject  to  entry  by  any  other  qualified  applicant. 
(30  U.S.C.  sec.  74.) 

Section  37  of  the  Act  of  February  25,  1920,  41  Stat. 

)1,  provides: 

That  the  deposits  of  coal,  phosphate, 
sodium,  oil,  oil  shale,  and  gas,  herein  re- 
ferred to,  in  lands  valuable  for  such  minerals, 
including  lands  and  deposits  described  in  the 
joint  resolution  entitled  "Joint  resolution 
authorizing  the  Secretary  of  the  Interior  to 
permit  the  continuation  of  coal  mining  operations 
on  certain  lands  in  Wyoming,"  approved  August  1, 
1912  (Thirty -seventh  Statutes  at  Large,  page  1346), 
shall  be  subject  to  disposition  only  in  the  form 
and  manner  provided  in  this  Act,  except  as  to 
valid  claims  existent  at  date  of  the  passage  of 
this  Act  and  thereafter  maintained  in  compliance 
with  the  laws  under  which  initiated,  which  claims 
may  be  perfected  under  such  laws,  including  dis- 
covery.  (30  U.^.C.  sec.  193.) 
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R.S,  sec.  2450  provides: 

The  Commissioner  of  the  General  Land- 
Office  is  authorized  to  decide  upon  prin- 
ciples of  equity  and  justice,  as  recog- 
nized in  courts  of  equity,  and  in  accord- 
ance V7ith  regulations  to  be  settled  by  the 
Secretary  of  the  [Treasury J [ Interior! . 
the  Attorney -General,  and  the  Commissioner, 
conjointly,  consistently  with  such  prin- 
ciples, all  cases  of  suspended  entries  of 
public  lands  and  of  suspended  pre-emption 
land -claims,  and  to  adjudge  in  what  cases 
patents  shall  issue  upon  the  same.   (43 
U.S.C.  sec.  1161.) 

STATEMENT 
Southport  Land  &  Commercial  Company,  hereafter  re- 
ferred to  as  "Southport,"  filed  this  suit  against  the  Secre- 
tary of  the  Interior  and  Steve  and  Beverly  Kosanke  in  the  court 
below  on  May  15,  1964  (R.  1-5).  The  first  count  of  the  com- 
plaint alleged  that  Southport  had  been  organized  as  a  Cali- 
fornia corporation  in  1861  under  the  name  of  Black  Diamond  Coal 
Mining  Company,  hereafter  referred  to  as  "Black  Diamond."  Blac 
Diamond  acquired  by  quitclaim  deeds  whatever  right,  title  or 
interest  the  grantors  had  in  the  N  %  of  Section  8,  T.  IN., 
R.  IE.,  M.D.  B.  &  M. ,  paying  approxinately  $100,000  for  such 
interest.   It  was  alleged  that  between  1861  and  1865  a  total 
of  1,570,481  gross  tons  of  coal  was  produced  from  the  N  ^  of 
Section  8  and  immediately  adjoining  area  (R.  2), 
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The  complaint  continued  that  Black  Diamond  filed 
ish  Coal  Entry  No.  13  on  April  25,  1883,  with  $3,200.  It 
;  alleged  that  the  entry  was  filed  as  a  result  of  the  case 

u 

iullen  V.  United  States."    It  was  alleged  that  the  Com- 
.ssioner  of  the  General  Land  Office,  by  letter  of  May  7,  1883, 
incelled  the  application  because  of  the  appeal  of  the  afore - 
jntioned  case  to  the  Supreme  Court.  The  complaint  stated 
lat  (R.  2-3)  "After  the  decision  by  the  Supreme  Court  in 
lid  case,  the  Assistant  Commissioner  for  the  Department  of 
le  Interior,  General  Land  Office,  Washington,  D.C.  in  a 
itter  dated  July  8,  1886,  authorized  the  Black  Diamond  Coal 
Lning  Company,  plaintiff,  to  make  entry,  upon  proper  applica- 
Lon,  upon  showing  compliance  with  the  laws  regulating  coal 
mds  and  regulations  established  thereunder  and  fixing  the 
rice  of  the  land  at  $20  per  acre  rather  than  $10  amounting 
)  a  total  of  $6,400  for  the  320  acres  contained  in  the  North 
of  Section  8.  No  record  exists  of  the  filing  of  said  ap- 
Lication  and  the  submission  of  the  $6,400  nor  of  the  return 
:  the  $3,200  submitted." 


milan  V.  United  States.  118  U.S.  271  (1886). 
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The  complaint  alleges  that  Southport  has  continued 
in  possession  during  the  entire  period  since  1886,  paying 
state  taxes  and  otherwise  acting  as  if  it  were  owner.  Upon 
search  of  title  subsequent  to  the  issuance  of  an  oil  lease 
in  1961,  the  defect  in  legal  title  was  discovered.  As  a  re- 
sult, Southport  filed  with  the  Bureau  of  Land  Management  a 
request  for  equitable  adjudication  of  California  Cash  Coal 
Entry  No.  13.  The  request  was  denied  by  a  final  decision 
dated  January  15,  1964  (R.  4).  , 

The  second  count  of  the  complaint  set  out  an 
independent  cause  of  action  against  Beverly  and  Steve  Kosanke 
under  the  law  of  the  State  of  California,  in  which  it  was 
alleged  that  these  defendants  attempted  to  make  placer  and  lod 
locations  on  the  land  involved  in  this  case  with  full  Icnowl- 
edge  of  Southport's  rights  in  the  land  (R.  5).  Since  the 
appellee  Secretary  of  the  Interior  is  not  concerned  with  this 
second  count,  it  is  not  necessary  to  explore  it  further.  Thii 
is  the  subject  matter  of  case  No.  20767,  pending  before  this 
Court . 
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Insofar  as  the  Secretary  is  concerned,  the  relief 
hich  Southport  requested  was  that  (R.  5):   "*  *  *  this  court 
ssue  its  mandatory  order  compelling  the  defendant  STEWART  UDALL 
o  approve  the  issuance  of  a  patent  to  plaintiff  for  the  North 
of  Section  8,  T.  1  N.,  R.  1  E.,  M.D.  B.  &  M." 

The  Secretary  of  the  Interior  filed  a  motion  to 

ismiss  on  June  16,  1965.   Pursuant  to  this  motion  and  sub- 

equent  arguments  made  and  briefs  filed  before  the  district 

ourt,  an  order  granting  the  motion  to  dismiss  was  entered  on 

ugust  11,  1965  (R.  25-29).  The  order  states  in  pertinent 

art  as  follows  (R.  25-28): 

*  *  *  The  complaint  alleges  that  this 
decision  [of  the  Department  of  the  Interior] 
was  arbitrary,  biased  and  contrary  to  law 
and  fact.  This  conclusionary  statement  is 
apparently  intended  to  conform  to  the  require- 
ment of  part  (e) ,  5  U.S.C.  1009,  pertaining  to 
the  judicial  review  of  agency  action,  and  more 
specifically  to  the  judicial  scope  of  review. 
However,  the  relief  afforded  by  that  section 
is  not  in  the  nature  of  a  mandatory  court  order 
which  preempts  final  administrative  determina- 
tion. The  court  "shall  (A)  compel  agency  action 
unlawfully  withheld  or  funi reasonably  delayed; 
and  (B)  hold  unlawful  and  set  aside  agency  action, 
findings,  and  conclusions  ..."  [Emphasis  by 
the  court.]  *  *  * 
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Therefore  plaintiff  does  not  ask  the 
court  to  review  that  decision,  rather  he 
seeks  a  hearing  de  novo  on  the  merits  and 
prays  for  the  issuance  of  a  mandatory  order 
compelling  the  defendant  Udall  to  approve 
his  application  for  a  land  patent,  as  an 
original  matter.  The  statutory  language 
is  clear.   It  does  not  impart  primary  juris- 
diction upon  this  court  to  determine  the 
merits  of  land  patent  claims.   43  U.S.C. 
1161  et  seq. 

The  plaintiff  would  then  have  us  find 
legislative  sanction  for  this  suit  pursuant 
to  28  U.S.C.  1361  which  provides: 

The  district  courts  shall  have 
original  jurisdiction  of  any 
action  in  the  nature  of  mandamus 
to  compel  an  officer  or  employee 
of  the  United  States  or  any  agency 
thereof  to  perform  a  duty  owed  to 
the  plaintiff.   [Emphasis  by  the 
court . ] 

*  *  * 

*  *  *  Plaintiff  does  not  contend  that  a 
proper  application  for  a  land  patent  was 
made  with  the  government  or  that  any  adminis- 
trative error  was  committed  by  the  government 
in  relation  to  the  land  patent  claim.  There- 
fore, plaintiff  has  not  established  any  duty 
owing  to  him  by  the  government  as  was  the  case 
in  Adams,  and  which  is  an  indispensible  re- 
quirement of  28  U.S.C.  1361,  supra.   In  the 
absence  of  such  duty  and  in  the  absence  of 
any  statute  compelling  the  government  to  issue 
a  land  patent  as  a  matter  of  course  upon  ap- 
plication from  a  prospective  purchaser,  this 
court  cannot  arbitrarily  take  jurisdiction. 
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Further,  the  court  notes  that  plaintiff 
has  not  named  the  United  States  as  a  party 
defendant.   In  and  of  itself,  that  would  be 
fatal  to  this  complaint,  since  plaintiff 
would  have  defendant  Udall  sign  the  name  of 
the  United  States  to  a  deed  conveying  an 
interest  in  land.   *  *  * 

Thereafter  Southport  filed  an  amended  complaint, 

lich  alleges  in  its  first  cause  of  action  the  same  factual 

iterial  down  to  the  filing  of  Cash  Coal  Entry  No.  13  (R.  6-7). 

:  then  alleges  (R.  7): 

Subsequently,  the  Commissioner  of  the  General 
Land  Office,  by  letter  dated  May  7,  1883,  pur- 
ported to  cancel  said  entry  without  a  hearing 
or  prior  notice  to  the  Black  Diamond  Coal 
Mining  Company,   Said  purported  cancellation 
unconstitutionally  deprived  plaintiff's  prede- 
cessor in  interest  of  its  valuable  rights  in 
and  to  said  real  property  without  due  process 
of  law  and  was  void  and  without  legal  effect. 
Ever  since  said  date  the  Commissioner  of  the 
General  Land  Office,  and  his  successors,  have 
failed  and  refused,  and  defendant  STEWART  UDALL 
does  now  fail  and  refuse  to  issue  plaintiff  or 
its  predecessor  in  interest  a  patent  by  reason 
of  said  entry. 

In  its  second  cause  of  action,  the  same  material  re- 

iting  to  the  acquisition  of  the  purported  title  to  the  land  is 

Lleged  as  detailed  above.  After  alleging  the  discovery  of 

le  defect  in  its  title  in  1961,  the  complaint  states  (R.  8-9): 
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On  or  about  March  20,  1963,  plaintiff 
filed  with  the  Bureau  of  Land  Management, 
Department  of  Interior,  a  request  that  it 
adjudge  that  plaintiff  is  entitled  to  a 
patent  to  said  real  property  upon  principles 
of  justice  and  equity.   Said  request  was 
denied  by  a  decision  dated  January  15,  1964, 
approved  by  the  Assistant  Secretary  of  the 
Interior,  which  decision  constituted  the 
final  administrative  determination  in  this 
matter.   Said  decision  was  entered  without 
a  hearing  in  accordance  with  principles  of 
justice  and  equity  as  required  by  43  U.S.C. 
Section  1161  et  seq.,  or  any  hearing  what- 
soever, and  said  decision  was  based  upon 
secret  reports,  memoranda,  and  other  evi- 
dence which  defendant  STEWART  UDALL  has 
refused,  and  does  now  refuse,  to  disclose 
to  plaintiff  and  which  plaintiff  has  had  no 
opportunity  to  examine . 


By  reason  of  said  failure  to  hold  a 
hearing  and  use  of  secret  documents , 
STEWART  UDALL  has  failed  and  refused  to 
exercise  the  discretion  required  of  him 
under  said  statutes,  and  has  acted  un- 
constitutionally and  ultra  vires  his 
authority. 

The  third,  fourth,  and  fifth  causes  of  action  relate 

to  the  attempt  of  the  Kosanke  interests   to  locate  mining  clait 

on  this  property  and  will  not  be  developed  further  here. 


3/  In  the  amended  complaint,  Steve  Kosanke,  Beverly  Kosanke, 
H,  E,  Kosanke  and  Kosanke  Sand  Corporation  were  named  as 
defendants. 
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The  Secretary  of  the  Interior  filed  a  motion  to  dis- 
;  the  amended  complaint,  which  was  granted  by  the  district 
it  (R.  30-31).   In  its  order  of  dismissal,  the  court  con- 
led  that  neither  the  first  nor  second  causes  of  action  state 
SB  sufficient  for  a  judicial  review  of  the  administrative 
irs  of  the  Secretary  and  that  neither  of  the  causes  of  action 
i:e  a  claim  upon  which  relief  could  be  granted  against  the 
iretary,  either  individually  or  as  an  officer  of  the  United 
i:es  (R.  30),  The  present  appeal  is  prosecuted  from  the 
:ir  and  judgment  of  dismissal  of  the  amended  complaint. 
j  SUMMARY  OF  ARGUMENT 

I 

I 

Appellant  is  not  entitled  to  a  hearing  under  R.S.  sec. 
3.  The  first  three  points  of  Southport's  appeal  rest  on  the 
iment  that  the  district  court  should  have  ordered  the  Secre- 
y  of  the  Interior  to  hold  an  Administrative  Procedure  Act 
B  of  hearing  before  disposing  of  Southport's  request  that  it 
entitled  to  a  patent.  Southport  argues  that,  since  R.S. 
.  2450  "imposes  an  adjudicatory  function  upon  the  Secretary," 
s  is  a  "case  where  a  statute  requires  an  adjudication  to  be 
ermined  on  the  record  after  opportunity  for  an  agency  hearing 
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i! 

*  *   *."  But  R.S.  sec.  2450  does  not  xequlre  any  hearing  nor  an 
adjudication  to  be  determined  "on  the  record  a£ter  opportunity 
for  an  agency  hearing." 

The  basic  question  Is  the  nature  of  the  equitable 
adjudication  under  R.S.  sec.  2430.  The  decision  of  the  Depart- 
ment of  the  Interior  holds  that  as  a  matter  of  law  the  Secretar 
Is  without  authority  to  grant  a  patent  In  this  case.  The  purpCB 
of  the  equitable  adjudication  as  explained  by  the  Supreme  Court 
In  Hawley  v.  Diller,  178  U.S.  476  (1900),  Is  to  authorize  con- 
firmation of  entries  where  the  law  had  been  substantially  com- 
piled with  but  because  of  some  error  or  Informality  the  land 
officers  would  be  compelled  to  reject.   The  purpose  was  not  to 
restrict  the  ordinary  jurisdiction  of  land  officers,  but  to 
supplement  It  by  allowing  them  to  apply  principles  of  equity 
for  saving  entries  from  rejection  or  cancellation  which  were 
otherwise  meritorious. 

The  decision  of  the  Department  of  the  Interior  was 
not  an  adjudication  on  the  merits  of  an  Irregular  entry,  but 
a  decision  that  the  Secretary  was  without  authority  under  any 
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.rcumstances  to  dispose  of  coal  lands  outside  the  provisions 
:  the  Mineral  Leasing  Act  of  1920,  41  Stat.  437.   Section  37 
:  the  Mineral  Leasing  Act  of  1920  provides  the  only  exception, 
unely,  "*  *  *  valid  claims  existent  on  February  25,  1920,  and 
lereafter  maintained  in  compliance  with  the  laws  under  which 
litiated,  which  claims  may  be  perfected  under  such  laws,  *  *   *." 
ie   Department  held  that  cancelled  Coal  Cash  Entry  No.  13  was 
>t  a  "valid  claim  existent  on  February  25,  1920,"  since  it 
id  been  cancelled  in  1883  and  never  thereafter  perfected. 

We  are  concerned  in  this  case  with  a  coal  lands  entry 
id  not  a  mining  claim.   These  entries  do  not  have  a  continuing 
ilidity  by  reason  of  discovery  and  continuous  possession,  as 
)  mining  claims.   Instead,  they  are  like  entries  on  agricul- 
iral  lands,  which  must  be  perfected  as  specified  in  the  public 

inds  laws  or  the  entryman's  rights  are  lost.   Unless  a  valid 

j 

iiplication  to  enter  is  pending,  the  coal  entryman's  possession 

!.ves  rise  to  no  right  worthy  of  recognition.   To  be  entitled 

a  preferential  right,  the  applicant  must  be  in  possession, 

ive  opened  a  coal  mine  on  the  land,  and  filed  his  statement 
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with  the  land  office  within  60  days  of  his  actual  possessioi 

or  the  date  the  lands  are  surveyed,  whichever  is  later. 

Since  this  case  was  disposed  of  as  a  matter  of  law 

on  admitted  facts,  it  is  not  necessary  to  decide  whether  a 

hearing  in  conformance  with  the  Administrative  Procedure  Act 

\ 
is  necessary.  Even  in  judicial  proceedings,  the  opportunity 

to  be  heard  orally  on  questions  of  law  is  not  an  inherent  ele-ij 

ment  of  procedural  due  process. 

II 

The  appellant  has  failed  to  state  a  claim  on  which 

relief  can  be  granted.  Appellant's  substantive  claim  is  that 

the  district  court  had  jurisdiction  to  order  the  Secretary  of 

the  Interior  to  issue  a  patent  in  this  case.  The  mandamus 

jurisdiction  is  conferred  by  28  U.S.C.  sec.  1361  to  compel  an 

officer  of  the  United  States  to  perform  a  duty  owed  to  the 

plaintiff.  The  Tenth  Circuit  has  recently  pointed  out,  in 

considering  this  statute,  that  mandamus  is  an  extraordinary 

remedy  which  may  issue  only  when  the  claim  is  clear  and  certaii 

and  the  duty  of  the  officer  ministerial,  plainly  defined,  and 

peremptory.   "The  duty  sought  to  be  exercised  must  be  a  positiv 
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3imaaad  and  so  plainly  prescribed  as  to  be  £ree  from  doubt." 
ider  the  facts  alleged  in  this  case,  there  is  no  statute 
lich  imposes  a  ministerial  duty  on  the  Secretary  to  issue 
)uthport  a  patent.   It  is  clear  from  the  language  of  R.S. 
3c.  2450  that  it  does  not  impose  a  positive  command  but,  on 
le  contrary,  grants  the  Secretary  an  authority  to  issue 
Eitents  which  is  discretionary.  Therefore,  the  district  court 
orrectly  held  that  it  had  no  power  to  control  or  influence 
he   judgment  of  an  officer  or  to  direct  the  performance  of  a 
Lscretionary  duty. 

Cases  cited  by  appellant,  that  in  the  proper  case 
le  court  may  issue  a  writ  of  mandate  directing  the  issue  of 
patent,  are  immaterial,  since  the  amended  coiqplaint  does  not 
Liege  facts  sufficient  to  compel  the  issuance  of  a  patent  to 
outhport.  Nor  is  it  valid  to  argue  that  the  present  record 
ill  not  support  an  order  compelling  the  issuance  of  a  patent 

because  appellant  was  precluded  from  a  proper  hearing  before 

I 

tie  Secretary  *  *  *."     It  is  not  a  question  of  whether    the 

1 

ijpellant  has  proved    facts,  but  whether   such  facts  have  been 
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alleged  In  the  complaint.   It  was  assumed  that  all  well*pleade( 
£act8  are  correct  when  the  complaint  was  dismissed. 

Ill 
Insofar  as  there  might  have  been  error  in  the  1883 
General  Land  Office  proceedings,  this  suit  is  barred  by  laches. 
It  may  be  assumed,  for  purposes  of  testing  the  complaint,  thaty 
Southport  had,  on  May  7,  1883,  a  valuable  interest  in  the  pub- ^ 
lie  domain  which  the  General  Land  Office  cancelled  without 
hearing  or  prior  notice.   It  is  the  Secretary's  position  that  : 
appellant  is  barred  by  laches  from  litigating  the  unconstitu-  | 
tionality  of  this  action  81  years  later  in  1964.   There  is  a 
general  statute  of  limitations  of  six  years  for  bringing  suit  i 
against  the  United  States.   Since  the  relief  requested  is  that 
the  Secretary  of  the  Interior  convey  land,  the  legal  title  to  | 
which  is  now  admittedly  in  the  United  States,  the  United  States, 
is  a  necessary  party  to  this  suit.  Therefore,  the  suit  is 
barred  by  the  statute  of  limitations,  laches  and  absence  of 
consent  by  the  United  States  to  be  sued. 
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ARGUMENT 

I 

APPELLANT  IS  NOT  ENTITLED  TO 
A  HEARING  UNDER  R.S.  SEC.  2450 

The  first  three  points  of  Southport*s  appeal  rest 

1  :he  argument  that  the  district  court  should  have  ordered 

i«  Secretary  of  the  Interior  to  hold  a  hearing  conforming  to 

B Administrative  Procedure  Act,  5  U.S.C,  sec.  1004  et  seq. . 

:ji)re  disposing  of  Southport's  request  for  a  decision  that 

;  7as  entitled  to  a   patent  to  the   lands   involved  in  this 

fi.   In  the  first  point  of  its  brief,  pp.  4-7,  Southport 

|ies  that  it  is  obvious  from  the  language  of  the  statute, 

i   sec.  2450,  43  U.S.C.  sec.  1161,  that  "it  imposes  an  ad- 

dcatory  function  upon  the  Secretary"  (Br.  5).   From  this 

mse  Southport  slides  without  further  explanation  into  the 

eimption  that  this  case  is  therefore  one  covered  by  5  U.S.C. 

id  1004:   "In  every  case  where  a  statute  requires  an  ad- 


idcation  to  be  determined  on  the  record  after  opportunity  for 
I  iigency  hearing  *  *  *"  (Br.  5).  This  is  a  glaring  non 
l^iitur.   There  is  nothing  in  the  language  of  R.S.  sec.  2450, 
Mf.S.C.  sec.  1161,  which  requires  any  type  of  hearing,  nor 
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does  it  require  the  adjudication  to  be  determined  "on  the  record 

after  opportunity  for  an  agency  hearing."  Southport  candidly  | 

admits  that  it  "has  not  been  able  to  locate  any  decisions  de-  " 

fining  the  type  and  scope  of  hearing  required  by  Section  1161 

*  *  *"  (Br.  4). 

The  problem,  however,  is  even  more  basic.   Before 

it  can  be  determined  whether  the  Secretary  is  required  to  hold 

a  hearing  in  conformance  with  the  Administrative  Procedure  Act, 

the  nature  of  the  equitable  adjudication  in  this  case  under 

R.S.  sec.  2450,  43  U.S.C.  sec.  1161,  must  be  determined.   The 

decision  of  the  Department  of  the  Interior,  which  is  set  out  as 

an  Appendix  to  this  brief,  holds  that  as  a  matter  of  law  the 

Secretary  of  the  Interior  is  without  authority  to  grant  a 

patent  in  this  case.  The  purpose  of  R.S.  sec.  2450,  43  U.S.C. 

sec.  1161,  was  explained  by  the  Supreme  Court  in  Haw lev  v.  Pi lie 

178  U.S.  476,  493  (1900): 

As  carried  into  the  Revised  Statutes  the 
purpose  of  this  legislation  is,  where  the 
law  has  been  substantially  complied  with, 
to  authorize  the  confirmation  of  entries 
which  otherwise  the  land  officers  would  be 
compelled  to  reject  because  of  errors  or 
informalities  which,  if  satisfactorily  ex- 
plained as  arising  from  ignorance,  accident 
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or  mistake,  would,  in  the  absence  of  an 
adverse  claim,  be  excused  by  the  courts, 
in  administering  the  principles  of  equity 
and  justice.  The  purpose  of  the  legisla- 
tion was  not  to  limit  or  restrict  the 
general  or  ordinary  jurisdiction  of  the 
land  officers.   It  was  rather  to  supple- 
ment that  jurisdiction  by  authorizing  them 
to  apply  the  principles  of  equity,  for  the 
purpose  of  saving  from  rejection  and  can- 
cellation a  class  of  entries  deemed  meri- 
torious by  Congress,  but  which  could  not 
be  sustained  and  carried  to  patent  under 
existing  land  laws.  There  was  no  neces- 
sity for  legislation  authorizing  the  re- 
jection or  cancellation  of  irregular 
entries,  but  legislation  was  necessary  to 
save  such  entries  from  rejection  and  can- 
cellation when  otherwise  meritorious. 

The  decision  of  the  Department  of  the  Interior  in 

case  was  not  an  adjudication  as  to  the  merit  or  lack  of 

4/ 
t  of  an  irregular  entry.    Instead,  it  was  a  decision  that 

Secretary  of  the  Interior  is  without  authority  under  any 

rumstances  to  dispose  of  coal  lands  belonging  to  the  United 

lies  outside  the  provisions  of  the  Mineral  Leasing  Act  of 

I,   41  Stat.  437,  30  U.S.C.  sec.  181  et  seq.   Section  37  of 


IWe  do  not  overlook  the  antepenultimate  paragraph  of  the 
Interior  decision  which  suggests  an  alternative  ground  for 
:granting  a  patent,  viz.,  that  all  the  coal  had  been  mined 
ithe  land  was  no  longer  valuable  for  such  deposits.  However, 
L  was  merely  "an  additional  point  *  *  *  worthy  of  note,"  and 
:,the  basis  of  the  decision  (App.  39  ). 
I 
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the  Mineral  Leasing  Act  of  1920,  41  Stat.  451,  30  U.S.C.  sec 
193,  provides  the  only  exception  where  coal  lands  can  be  dis 
posed  of  outside  its  provisions,  namely,  "*  *  *  valid  claims 
existent  on  February  25,  1920,  and  thereafter  maintained  in 
compliance  with  the  laws  under  which  initiated,  which  claims 
may  be  perfected  under  such  laws,  including  discovery,"  The 
fore,  the  Secretary  of  the  Interior  disposed  of  this  case  no 
on  the  basis  of  any  authority  given  in  R.S,  sec.  2450,  43  U. 
sec.  1161,  but  under  Section  37  of  the  Mineral  Leasing  Act  o 
1920,  supra,  on  the  ground  that  the  cancelled  Coal  Cash  Entr 
No.  13  was  not  a  "valid  claim  existent  on  February  25,  1920, 
since  it  had  been  cancelled  in  1883  and  never  thereafter  per 
fected.  James  F.  Rapp.  60  I.D.  217  (1948).  The  Supreme  Cou; 
has  made  it  clear  in  Work  v.  Braffet.  276  U.S.  560,  566  (192 
that  anything  so  insubstantial  as  a  mere  right  to  ask  for  an 
equitable  adjudication  under  R.S.  sec.  2450,  43  U.S.C.  sec. 
1161,  on  a  stale  entry,  cancelled  almost  40  years  prior,  cou 
not  be  considered  a  "valid  claim  existent  on  February  25,  19 
It  must  be  remembered  that  in  this  case  we  are  con 
cemed  with  a  coal  lands  entry  and  not  a  mining  claim.  Coal 
lands  entries  do  not  have  a  continuing  validity  by  reason  of 
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Ijscovery  and  continuous   possession  as  do  mining  claims. 

[stead,    they  are  more   like  entries   on  agricultural   lands, 

rich  must  be   perfected  V7ithin  the  time  specified  by  the 

Iblic   land   laws   or  the  entryman's   rights  are   lost.     As   is 

lated  in   II  Lindley  on  Mines    (3d  ed.)   sec.   509,    pp.    1163-1164; 

It  will  be  observed  that  the  nature  of 
the  inchoate  estate  created  by  compliance 
with  the  coal  laws  bears  a  striking  analogy 
to  that  conferred  by  the  former  agricultural 
pre-emption  act.   The  same  analogy  exists  as 
to  proceedings  to  acquire  the  title. 

The  only  feature  in  common  between  the 
coal  land  system  and  the  general  mining  laws 
is,  that  in  both  discovery  is  required  as  a 
condition  precedent  to  the  acquisition  of  title. 


In  the  case  of  mining  claims,  certain 
prescribed  work  must  be  performed  annually  in 
order  to  perpetuate  the  estate  acquired  by 
location,  A  locator  need  never  apply  for  a 
patent.  Under  the  coal  laws,  no  particular 
amount  of  expenditure  is  required,  except  where 
an  association  of  not  less  than  four  persons 
seeks  to  enter  six  hundred  and  forty  acres,  it 
is  required  that  they  must  produce  proof  of  im- 
provements to  the  extent  of  five  thousand  dollars, 
A  patent  must  be  applied  for  within  a  year  from 
the  filing  of  the  declaratory  statement,  in  case 
of  preferential  rights,  under  section  twenty -three 
hundred  and  forty-eight  of  the  Revised  Statutes, 
In  the  case  of  private  entries  under  section 
twenty-three  hundred  and  forty-seven,  the  first 
step  is  the  application  for  patent.   [Emphasis 
supplied.! 
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Earlier  in  his  treatise,  Mr.  Lindley  states  the 
steps  necessary  in  connection  with  a  private  entry  under 
Section  2347  of  the  Revised  Statutes,  30  U.S.C.  sec.  71,  to 
obtain  a  patent.   II  Lindlev  on  Mines  (3d  ed.)  sec.  503, 
p.  1155.  Here  it  is  pointed  out  that  "Until  application  is 
made  to  enter  and  purchase  under  this  section,  the  claimant 
has  no  right  which  is  worthy  of  recognition.   His  possession, 
if  he  has  any,  must  yield  to  one  who  complies  with  the  law 
and  files  upon  the  land." 

The  steps  necessary  to  obtain  a  patent  under  Section 
2348  of  the  Revised  Statutes,  30  U.S.C.  sec.  72,  are  outlined 
in  II  Lindlev  at  Section  504,  p.  1155.  Two  prerequisites  are 
necessary  for  the  preferential  rights  under  this  section: 
(1)  the  applicant  must  be  in  actual  possession  of  the  lands 
applied  for;  and  (2)  he  must,  prior  to  final  entry,  have  opene 
and  improved  mines  situated  thereon.   If  the  preferential  righ 
is  initiated  upon  surveyed  lands,  the  claimant  must  present  to 
the  register  of  the  proper  land  office,  within  60  days  after 
date  of  actual  possession  and  commencement  of  improvements,  hi 
declaratory  statement  of  facts  upon  which  he  bases  his  right. 
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|.  Ifindlev  on  Mines    (3ci  ed.)   sec.    505,    p.    1158.  VJhere   the 

nds  are  unsurveyed,  the  declaratory  statement  is  to  be  filed 

I  thin  60  days  after  the  approved  plat  is  received  at  the 

jcal  land  office  ( Ibid . ) .  Failure  to  file  this  instrument 

fthin  the  time  specified  renders  the  land  subject  to  entry 

i|  another,  if  he  has  complied  with  the  land  laws,  but,  in  the 

jsence  of  an  adverse  claimant,  the  right  to  complete  the  entry 

i 

;   not  forfeited  (Ibid.) .  After  filing  the  declaratory  state - 

int,  all  persons  claiming  under  Section  2348  of  the  Revised 

I 

I'atutes  have  one  year  to  prove  their  rights  and  pay  for  the 

;nds  filed  upon.  R.S.  sec.  2350,  30  U.S.C.  sec.  74.  Failure 

;.  pay  for  the  land  within  the  required  period  makes  the  land 

ilbject  to  entry  by  any  other  qualified  applicant  (Ibid.) . 

Since  the  case  was  disposed  of  as  a  matter  of  law  on 

licts  which  are  admitted,  it  is  not  necessary  to  decide  whether 

laearing  held  in  conformance  with  the  Administrative  Procedure 

L^t,  supra .  is  necessary  under  either  R.S.  sec.  2450,  43  U.S.C. 

ic.  1161,  or  Section  37  of  the  Mineral  Leasing  Act  of  1920. 


l    Under  the  mining  location  procedure,  nothing  was  filed  with 
the  local  office  to  secure  possessory  rights. 
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Clear  Gravel  Enterprises,  Inc..  64  I.D.  210,  213  (1957).  Evv 
in  a  judicial  proceeding,  the  opportunity  to  be  heard  orally 
on  questions  of  law  is  not  an  inherent  element  of  procedural 
due  process,  even  where  substantial  questions  of  law  are  in* 
volved.  Dredge  Corporation  v.  Penny .  338  F.2d  456,  462 

(C.A.  9,  1964). 

This  is  also  the  answer  to  Points  II  and  III  of  th< 
appellant's  brief.   In  Point  II  it  is  argued  that  R.S.  sec.  ; 
43  U.S.C.  sec.  1161,  imposes  the  duty  on  the  Secretary  to  ma: 
an  adjudication,  that  the  duty  to  hold  a  hearing  before  that 
adjudication  is  "statutory"  and  that  the  district  court  has 
jurisdiction  to  mandamus  the  Secretary  to  perform  a  statutory 
duty  (Br.  8-9).  Appellant  does  not  specify  which  statute  im- 
poses the  duty  to  hold  the  hearing  before  making  the  adjudic« 
tion.  We  assume  the  reference  is  to  the  Administrative  Pro- 
cedure Act.  However,  since  the  case  may  be  disposed  of  as  a 
matter  of  law  on  undisputed  facts  without  a  hearing,  whether 
or  not  appellant's  premises  that  the  Administrative  Procedure 
Act  imposes  a  statutory  duty  to  hold  a  hearing  on  disputed 
issues  of  fact  are  correct  becomes  immaterial.   Point  III  is 
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rely  a  variation  of  the  same  argument.      The  Administrative 

i 

locedure  Act,   5  U.S.C,    sec.    1009(e),   allows   the  district 

I 

iiurt  to  "(A)   compel  agency  action  unlawfully  withheld  or  un- 

asonably  delayed."     The  brief  continues    (p.    10):      "In  the 

lesent  case  appellant  has  alleged  that   the  Secretary  refused 
1  6/ 

i  hold  the  hearing  required  by  43  U.S.C.   Section   1161." 

■jerefore,   appellant  argues,    the  Administrative   Procedure  Act 

lovides   for  the   issuance   of  a  mandatory  order  directing  the 

cretary  to  hold  a  hearing.      But  again,   even  assuming  all  of 

pellant's   premises  were  correct,   the  district  court  will  not 

>der  the  Secretary  to  hold  a  hearing  when  none  of  the  con- 

I 

Jolling  facts  are  in  dispute, 

'       Before  leaving  this  point,  we  advert  to  footnote  6, 

upra .  and  again  remind  the  Court  that  Southport  did  not  allege 

;lat  it  requested  an  administrative  hearing  from  the  Department 

►5  the  Interior,  nor  does  it  unequivocally  state  in  its  brief 


I    Appellant  is  not  correct  in  stating  that  it  alleged  the 

Secretary  "refused"  to  hold  a  hearing.   In  fact,  its  allega 
:i3n  was  that  the  Secretary's  decision  "was  entered  without  a 
Hiring  in  accordance  with  principles  of  justice  and  equity  as 
rquired  by  43  U.S.C.  Section  1161  et  seq.,  or  any  hearing  what 
lover,  *  *  *"  and  that  "By  reason  of  said  failure  to  hold  a 
Hiring  and  use  of  secret  documents,  STEWART  UDALL  has  failed 
»1  refused  to  exercise  the  discretion  required  of  him  under 
Jad  statutes.  *  *  *"  femohasis  suDoliedl  (R.  8-9^. 
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that  it  requested  such  a  hearing.  Appellant  is  therefore 
precluded  from  raising  for  the  first  time  in  the  district  co 
the  issue  of  whether  it  was  entitled  to  a  hearing  under  the 
Administrative  Procedure  Act.  United  States  v.  Tucker  Truck 
Lines,  344  U.S.  33,  37  (1952). 

This  disposes  of  Southport's  claim  of  error  becaus 

2/ 
of  no  hearing  in  the  administrative  proceedings.     Let  us 

examine  its  second  argument  before  this  Court. 

II 

THE  APPELLANT  HAS  FAILED  TO  STATE  A 
CLAIM  ON  WHICH  RELIEF  CAN  BE  GRANTED 

Appellant's  second  claim  of  error,  as  set  out  in 
Point  IV  of  its  brief,  is  that  the  district  court  had  juris- 
diction to  order  the  Secretary  of  the  Interior  to  issue  a  pa 
in  this  case.  Any  mandamus  jurisdiction  which  the  district 
court  had  over  the  Secretary  of  the  Interior  is  conferred  by 
28  U.S.C.  sec.  1361,  which  provides  that  a  district  court  ha 
jurisdiction  "of  any  action  in  the  nature  of  mandamus"  to  co 


2/  This  case  is  completely  distinguishable  from  the  problems 

before  this  Court  in  Coleman,  et  al.  v.  United  States . 
No.  20227  (June  21,  1966).   Therefore,  there  is  no  occasion 
here  to  discuss  what  we  believe  to  be  the  errors  of  the 
Coleman  decisloa. 
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in  officer  of  the  United  States   to  perform  a  duty  owed  to  the 

)laintiff.      In  discussing  the   scope   of  this   statute,    the  Tenth 

;ircuit  said  in   Prairie   Band  of   Pottawatomie  Tribe   of   Indians  v, 

Mall.   355  F.2d  364,   367   (1966): 

Historically,  mandamus  is  an  extraordinary 
i        remedial  process  awarded  only  in  the  exercise 
of  sound  judicial  discretion.   Before  such  a 
writ  may  issue,  it  must  appear  that  the  claim 
is  clear  and  certain  and  the  duty  of  the  officer 
involved  must  be  ministerial,  plainly  defined, 
and  peremptory.   *  *  *  The  duty  sought  to  be 
exercised  must  be  a  positive  command  and  so 
plainly  prescribed  as  to  be  free  from  doubt. 
*  *  * 

This  is  simply  a  succinct  restatement  of  decades  of 
ecisions  concerning  review  of  adjudications  relating  to  public 
and  matters.   In  the  present  case,  under  the  facts  as  alleged 
In  the  complaint  and  amended  complaint  there  is  no  statute 
jhich  imposes  a  ministerial  duty  on  the  Secretary  to  issue 
outhport  a  patent.   Certainly,  R.S.  sec.  2450,  43  U.S.C.  sec. 
!l61,  imposes  no  such  duty  which  is  "a  positive  command  and  so 
ilainly  prescribed  as  to  be  free  from  doubt."  To  the  contrary, 
t  is  abundantly  clear  from  its  language  that  R.S.  sec.  2450, 
'3  U.S.C.  sec.  1161,  grants  the  Secretary  an  authority  which  is 
ompletely  discretionary.   The  Supreme  Court  indicates  the 
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section  is  discretionary,  when  it  says  the  purpose  of  the  legi 
lation  was  not  to  limit  or  restrict  the  ordinary  jurisdiction 
of  the  land  officers ,  but  to  authorize  them  to  confirm  entries 
they  would  otherwise  be  compelled  to  reject.  Haw lev  v.  Dillei 
178  U.S.  476,  493  (1900).  As  to  the  ordinary  broad  powers  of 

the  Secretary  of  the  Interior  in  lands  matters,  see  Best  v. 

I 
Humboldt  Mining  Co..  371  U.S.  334,  336  et  seq.  (1963) ;  Udall  y, 

Tallman.  380  U.S.  1  (1965);  Boesche  v.  Udall,  373  U.S.  472 

(1963).  Appellant  would  also  appear  to  hold  the  same  view  whe 

in  paragraph  VI  of  the  second  cause  of  action  in  the  amended 

complaint,  it  was  alleged  (R,  9): 

By  reason  of  said  failure  to  hold  a 
hearing  and  use  of  secret  documents ,  STEWART 
UDALL  has  failed  and  refused  to  exercise  the 
discretion  required  of  him  under  said  statutes 
*  *  *.   [Emphasis  supplied.] 

The  district  court  correctly  held  that  it  had  no  power  to  cont 
or  influence  the  judgment  of  an  officer  or  to  direct  the  per- 
formance of  a  discretionary  duty  (R.  27).   Smith  v.  United  Sta 
333  F.2d  70,  72  (C.A.  10,  1964),  and  cases  cited  there. 

The  case  cited  by  appellant  on  pages  12  and  13  of  it 
brief,  to  the  effect  that  in  the  proper  case  the  court  may  issi 
a  writ  of  mandate  directing  the  issuance  of  a  patent,  are 
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I 

material.  The  question  is  whether  the  amended  complaint 

leges  facts  sufficient  to  compel  the  issuance  of  a  patent  to 

uthport.   The  answer  is  that  it  does  not  and,  as  the  decision 

i 
the  Department  of  the  Interior  holds,  the  Secretary  has  been 

thout  authority  to  issue  a  patent  in  this  case  since 

bruary  25,  1920,  regardless  of  the  provisions  of  R.S.  sec,  2450, 

lu.S.C.  sec.  1161.  Moreover,  since  the  issuance  of  a  patent 

ider  the  provisions  of  R.S.  sec.  2450,  43  U.S.C.  sec.  1161,  is 

Iscretionary,  rather  than  mandatory,  the  facts  alleged  in 

|e  amended  complaint  are  not  sufficient  to  compel  the  issuance 

a  patent,  even  without  the  statutory  prohibition  of  Section 

of  the  Mineral  Leasing  Act,  41  Stat.  451,  as  amended,  30 

S.C.  sec.  193. 

Nor  is   it  any  answer  that   "Because  appellant  was   pre- 

ipded  from  a   proper  hearing  before  the  Secretary,   *  *  *  it  may 

i  that  the  record  would  not   presently  support  such  an  order 

•iompelling  the  issuance  of  a   patent]"    (Br.    15-16).     Again,   it 

not  a  question  of  whether  appellant  has   proved  facts   suf- 

cient   to  compel  the  issuance   of  a   patent,   but  whether  such 

lets  have  been  alleged   in  the  amended  complaint.     When  a  com- 

)aint  is  dismissed  for  failure  to  s;tate  a  cause  of  action,    it 
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I 
is  assumed  that  all  well-pleaded  facts  are  correct.  Wvnan  v. 

WvnBti.  109  F.2d  473,  474  (C.A.  9,  1940);  Kohen  v.  H.  S.  Croct 

Company,  260  F.2d  790,  792  (C.A.  5,  1958).   It  is  submitted  t 

the  amended  complaint  pleads  no  facts  which  compel  the  Secret 

of  the  Interior  to  issue  him  a  patent.  Under  the  present  st£ 

of  the  law,  it  is  hard  to  conceive  of  facts  which  could  be 

shown  to  change  the  result.  Therefore,  the  district  court  ws 

correct  in  dismissing  the  complaint  for  failure  to  state  a 

cause  of  action. 

Ill 

INSOFAR  AS  THERE  MIGHT  HAVE  BEEN 

ERROR  IN  THE  1883  GENERAL  LAND 

OFFICE  PROCEEDINGS,  THIS  SUIT  IS 

BARRED  BY  LACHES 

In  its  amended  complaint,  Southport  alleges  that  t\ 

letter  of  May  7,  1883,  which  "purported  to  cancel  said  entry 

without  a  hearing  or  prior  notice,"  unconstitutionally  depri> 

it  of  a  right  in  real  property  without  due  process  of  law.  V 

assume,  for  purposes  of  this  argument,  that  the  we  11 -pleaded 

facts,  but  not  the  conclusions  of  law,  are  correct.  Therefoi 

we  may  assume  that  Southport  had,  on  May  7,  1883,  a  valuable 

interest  in  the  public  domain  which  the  General  Land  Office 
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ice lied  without  a  hearing  or  prior  notice.      The  question   is 
in  raised  whether  Southport  can  come   into  court   81  years 
:er  in   1964  and   litigate   over  whether  this  action  of  the 
leral  Land  Office  unconstitutionally  denied  Southport  a   right 
real  property  without  due   process   of   law.      It   is   the  Secre- 
ry's   position  that  such   litigation   is   barred  by  laches, 
>ecially  in  view  of  the   intervening  legislation  by  which 
igress   changed  the  whole   process   of  administration  and  dis- 
ition  of  federal  coal  lands.     While   there   is  no  statute 
limitations   specifically  applicable   to  the  cancellation  of 
oal  lands   entry  in   1883,   the  general  statute  of   limitations 
)|  bringing  suit  against   the  United  States   in   "every  civil 
ijion"   is   six  years.  28  U.S.C.   sec.    2401(a).     The  statute 

intended  to  apply  to  "every  civil  action"  brought  in  a 
ited  States  district  court,  which  means  all  cases  except  a 
rrninal  or  admiralty  proceeding.     Werner  v.  United  States.    188 
i  266,    268    (C.A.    9,    1951).      Further,    since   the  relief  re- 
usted  in  this   case   is   that  the  Secretary  of  the   Interior 


';The  court's  attention  is  also  invited  to  the  requirement   of 

R.S.    sec,    2350,   30  U.S.C.    sec.    74,    that  all  persons   claiming 
i<ir  R.S.   sec.    2348,   30  U.S.C.    sec.    72,   must  prove   their  rights 
ic  pay  for  the   land  within   one   year  from  the   time   prescribed 
>i  filing    their  claims. 
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convey  land,  the  legal  title  to  which  is  now  admittedly  in  the 
United  States,  to  Southport,  the  United  States  is  a  necessary 
party  to  this  suit.  White  v.  Administrator  of  General  Service 
Admin,  of  U.S.,  343  F.2d  444  (C.A.  9,  1965).  Therefore,  insof 
as  this  suit  is  to  force  the  Secretary  of  the  Interior  to  conv 
land  belonging  to  the  United  States,  it  is  barred  not  only  by 
laches  but  both  by  the  statute  of  limitations  and  by  absence  j 
of  any  suit  in  which  the  United  States  has  consented  to  be  sue 

(Ibid.). 

CONCLUSION 

For  the  above  reasons,  the  judgment  of  the  district 

court  is  correct  and  should  be  affirmed. 

Respectfully  submitted, 

EDWIN  L.  WEISL,  JR., 

Assistant  Attorney  General. 

CECIL  Fo  POOLE, 

United  States  Attorney. 

San  Francisco.  California.  94 

J.  HAROLD  WEISE, 

Assistant  United  States  Attome 
San  Francisco.  California.  94 

ROGER  P.  MARQUIS, 
A.  DONALD  MILEUR, 

Attorneys.  Department  of  Justid 
Washington.  D.C..  20530. 

AUGUST  1966 
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CERTIFICATE  OF  EXAMINATION  OF  RUUES 


f      I  certify  thati  in  connection  with  the  preparation  of 
|i  brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
tt   of  Appeals  for  the  Ninth  Circuit  and  that,  in  my  opinion, 
foregoing  brief  is  in  full  compliance  with  those  rules. 


A.  DONALD  MILEUR 
Attorney,  Department  of  Justice 
Washington,  D.  C,  20530 
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UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Laad  Monagement 
Washington,  D.  C.  202^^0 


In  reply  refer  to: 

6. "050 

Sacramento  075330 

December  10,  1963 


DECISION 


Southport  Land  end  Commercial 
Company 


Request  for  equitable  adjudicatiorj 
of  California  Coal  Cash  Entry  No. 


Request  Denied 

The  Southport  Land  and  Commercial  Company,  hereinafter  referred  to  as  South- 
port,  successor  in  interest  of  the  Black  Diamond  Coal  Mining  Company,  herein 
after  referred  to  as  Black  Diamond,  has  filed  a  request  for  an  equitable 
adjudication  that  it  is,  by  virtue  of  Coal  Entry  No.  13,  entitled  to  a  paten 
for  the  nJ  Sec.  8,  T,  IN.,  R.  IE.,  M.D.M.,  in  Contra  Costa  County,  Calif  or 

The  history  of  the  N^  of  Section  8  is  thoroughly  discussed  in  a  Mineral  Repo 
prepared  as  a  result  of  Southport 's  request  for  equitable  adjudication.  Thi 
. report  states,  among  other  things,  that  coal  was  discovered  and  mined  in  the 
area  as  early  as  1855*  but  that  no  formal  claim  was  made  for  this  tract  unti 
i860,  when  the  Cumberland  Coal  Company  was  formed  by  Francis  L.  Such  and 
others  to  mine  coal  in  Section  8.  In  June  i860  Mr.  Such  located  the  NW^  of 
Section  8  for  coal  under  a  California  law  dated  April  20,  I652.I/  In  July 
i860,  a  Mr.  Noah  Norton  located  the  NE^  of  Section  8  under  the  same  law. 
According  to  the  Mineral  Report,  a  title  search  revealed  that  Southport 's 
claim  to  the  land  stems  from  these  two  claims .2/ 


1/  The  validity  of  this  law  was  challenged  and  it  is  no  longer  effective 
according  to  the  report. 

2/  The  Report  states  that  the  chain  of  title  from  i860  to  I867,  when  Black 
Diamond  acquired  its  interest  in  the  land,  is  not  complete.  "It  states  that 
there  are  many  quit  claim  deeds  for  a  part  interest  in  the  land  from  persons 
who  were  not  previously  found  in  the  chain  of  title,  and,  in  many  instances, 
there  are  no  deeds  from  persons  who  were  in  the  chain  of  title  to  Black  Diam 


''         "      .37. 


report  continues  that  on  May  13,  I865,  Frank  Bernard,  as  an  officer  of 
:k  Diamond,  filed  an  application  with  the  State  01'  California  to  have 

kJ-  of  Section  8  located  and  sold  as  lieu  lands  under  the  provisions  of 
tate  law  of  April  2?,  I863.3/  Location  was  made  on  June  30,  I865,  for  ' 

use  of  Bernard  which  was  approved  by  the  State  Surveyor  General  on 
1st, 11,  1865.  The  application  was  never  perfected,  however,  as  Bernard 
Led  to  pay  for  the  land. 

August  23,  1868,  one  John  Mixllaa  made  application  to  the  State  Surveyor 
jral  for  the  purchase  of  the  N^  of  Section  8,  under  the  same  law  that 
iiard  had  made  his  application.  The  application  was  accepted,  and,  on 
I  21,  1869,  a  Certificate  of  Purchase  was  delivered  to  Mullan. 

Uequently,  a  suit  was  brought  by  Mullan  and  his  partner,  Avery,  to  evict 
i:k  Diamond  from  the  land  and,  still  later,  a  separate  damage  suit  was 
light  by  Mullan  and  Avery  for  damages  for  the  coal  Black  Diamond  had  mined 
ji  the  land.  As  a  result^  Black  Diamond  sought,  through  the  Attorney  General 'f 
(.ce,  to  have  the  State  selection  set  aside.  The  matter  was  ultimately 
t.ded  in  favor  of  Black  Diamond  by  the  Supreme  Court  of  the  United  States. if/ 
(Court  held  that  coal  lands  are  mineral  lands  within  the  meaning  of  that 
\i  as  used  in  the  statutes  regulating  the  disposition  of  the  public  domain 
f.hat  the  State  of  California  could  not,  xinder  the  provisions  of  Section  7 
;he  act  of  March  3,  I853  (10  Stat.  2kk),   select  coal  lands.  It  held  that 
E selection  and  listing  of  known  coal  lands  could  be  set  aside  in  a  suit 
iqviity  brought  by  the  United  States,  which  would  vacate  the  title  of  the 
E'.e  and  of  those  claiming  under  It*. 

U  Coal  Entry  No.  13  was  filed  by  Black  Diamond,  under  Sections  23ij-7  through 
?  Revised  Statutes  (30  U.S.C.A.  7I  et  seq. ),  on  April  25,  I883,  at  which 
m  $3,200,  $10  per  acre  for  the  320  tract,  was  submitted.  The  application 
•rejected  and  cancelled  by  the  Commissioner  of  the  General  Land  Office  on 
J  7^  13o5,  because  the  Mullan  case,  supra,  was  still  pending  before  the 
S'eme  Court.  Subsequently,  in  a  letter  dated  July  8,  I886,  the  Assistant 
Diissioner  of  the  General  Land  Office  informed  the  Register  and  Receiver 
ian  Francisco  that  Black  Diamond  should  be  allowed  to  make  entry  "upon 
C)er  application  and  showing  compliance  .with  the  laws  regulating  the  sale 
;oal  lands  and  the  regulations  established  thereunder."  (Eoiphasis  added.) 
liold  the  Register  and  Receiver  that  the  purchase  price  of  the  land  would 
:>20  per  ^cre,'  not  $10,  because  the  land  was  within  I3  miles  of  a  completed 
Ixoad,  but  that  this  amount  would  have  to  be  paid  in  full  by  Black  Diamond 

4 ^ : 

The  law  was  titled  "An  act  to  provide  for  the  sale  of  certain  lands 
Inging  to  the  State,"  and  was  issued  under  the  authority  of. the  act  of 
ih  3,  1853  (10  Stat.  2kk),   which  provides  for  In  lieu  selections  of  public 
x.s  by  States.         ,  %        .,    :  • 
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as  a  credit  could  not  be  allowed  for  the  $3,200  previously  submitted.  He 
stated  that  Black  Diamond  could  make  application  for  a  repayment  of  the  $3>i 
previously  submitted.^  He  also  told  the  Register  and  Receiver  that  Black 
Diamond  would  have  to  file  a  certified  list  of  its  stockholders  showing  the 
capacity  of  each  to  enter  the  land.  Black  Diamond  did  not,  however,  file 
another  application,  request  that  its  application  of  April  25,  I883,  be 
recognized,  or  take  any  other  action  toward  the  perfection  of  the  entry  witi 
the  one  year  period  prescribed  by  law. 6/  1 

The  Mineral  Report  states  that  in  I887  the  nJ  of  Section  8  was  sold  to  the 
State  of  California  for  delin<iuent  taxes  for  the  years  1886  and  I887.  In 
1690  the  Southport  Land  and  Commercial  Coapa^y  was  formed  as  a  subsidiary 
of  Black  Diamond.  Shortly  after  its  organization,  Southport  bought  from 
Black  Diamond  the  K|-  of  Section  8  and  other  lands,  obtaining  a  quit  claim 
deed  from  Black  Diamond  for  the  lands.  Later,  in  June  I9OO,  Southport  rede' 
the  N-g-  of  Section  8. 

In  1959  Black  Diamond  absorbed  its  subsidiary  and  adopted  its  name. 

Southjport  and  its  predecessor.  Black  Diamond,  were  in  undisputed  possession 
of  the  land  from  at  least  I886  tc  I961,  except  for  the  short  time  it  was 
sold  to  the  State  for  delinquent  taxes,  and  have  paid  all  local  tax  assess- 
ments since  I9OO.  Officers  of  Southport  have  stated  that  their  Company  was 
under  the  impression  that  a  paljient  had  been  issued  for  the  N-J  of  Section  8 
years  ago,  and  that  they  did  not  know  It  was  public  land  until  told  so  by 
the  Shell  Oil  Company  in  196i. 

Southport  now  seeks  an  equitable  adjudication  that  it  is  entitled  to  a 
patent  to  the  nJ  of  Section  8- pursuant  to  the  provisions  of  43  U.S.C.  II61 
through  1163,  and  the  pertinent  regulations  Issued  by  the  Department  of  the 
Interior,  kl  CFR  Part  I07.  jj 

'2/  There  is  no  record  that  a  refund  was  either  requested  or  made. 

6/  The  law  reads.  In  part,  as  follows: 

"*  *  *  all  persons  claiming  under  section  72  of  this  title  shall 
be  required  to  prove  their  respective  rights  and  pay  for  the  lands 
filed  upon  within  one  year  from  the  time  prescribed  for  filing  their   , 
respective  claims;  and  upon  failure  to  file  the  proper  notice,  or 
to  pay  for  the  land  within  the  required  period,  the  same  shall  be 
subject  to  entry  by  any  other  qualified  applicant."  (30  U.S.C.A.  fk)*  i 

2/    43  U.S.C.  1161  provides:  I 

"The  Secretary  of  the  Interior,  or  such  officer  as  he  may  designate, 

is  authorized  to  decide  upon  principles  of  equity  and  Justice,  as  ^ 

recognized  in  courts  of  equity,  and  in  accordance  with  regulations  ' 

to  be  approved  by  the  Secretary  of  the  Interior,  consistently  with  I 

such  principles,  all  cases  of  suspended  entries  of  public  lands  and  I 


-  39  - 

Leasing  Act  of  February  25,  1920  {kl   Stat.  h^J;  XyU.S.C.A.  l8l  et  seq. ) 
)rizes  the  disposition  of  certain  classes  of  mineral  lands  of  the  United 
5S,  including  coal  lands,  by  the  Secretary  of  the  Interior  only  by  lease, 
sr  the  Leasinij  Act,  coal  lands  of  the  United  States  were  sub.lect  to  dis- 
bion  by  the  Secretary  only  by  lease  'except  /yinder   section  37/  ^s  to 
L  claims  existent  at  date  of  the  passage  of  this  Act  and  thereafter 
tained  in  compliance  with  the  laws  under  which  initiated,  which  claims 
DC  perfected  under  such  laws,  including  discovery. '"  Work  v.  Broffet, 

j.s.  560,  36k  (1928). 

le  instant  case.  It  is  our  opinion  that  Coal  Cash  Entry  No.  I3  was  not 
Lid  claim  existent  at  the  date  of  the  Leasing  Act  of  February  25,  1920, 
a.,  as  it  had  been  cancelled  outright  by  the  Commissioner  of  the  General 
'office  on  May  T,   I883,  and  never  thereafter  perfected.  The  Secretary 
le  Interior  is,  therefore,  precluded  by  the  Leasing  Act  from  reinstating 
Jiving  favorable  consideration  to  the  Entry.  Section  37  of  "the  Act 
3dns  the  only  exception  to  its  operation  as  wholly  superseding  the  opera- 
of  the  prior  law.8/ 

.'iditional  point  is  worthy  of  note  here.  The  Mineral  Report,  states  that 
j386  most,  if  not  all,  of  the  coal  had  been  mined  from  the  N-^  of  Section  8. 
Boing  this  to  be  so,  even  at  the  time  Black  Diamond  was  invited  to  submit 
oplication  for  entry  under  the  coal  laws  the  land  was  no  louz^'-c  valuable 
'isuch  deposits.^  Thus,  the  claim  could  not  have  been  perfected  In  ccm- 
<ice  with  the  coal  lavs. 

.rdingly,  Southport's  request  for  a  patent  to  the  N-J  Sec.  8,  T.  IN.,  R. 
!,  M.D.M.  l£  denied, 

.,  decision  Is  the  final  adminlstxfative  determination  in  this  matter. 


/^.i  M  %M--^ 


Director 


<|>ved:  January  15,  I96I4 
jcs*!i^t'"Secr€itdry'^<)f'"'t'he  Interior 


t  should  be  noted  that  Section  2  of  the  Leasing  Act  authorizes  the 
astary  of  the  Interior  to  recognize  and  consider  the  equitable  rights 
'lose  who  have,  In  good  faith,  improved  and  occupied  or  claimed  coal 
i*a,  but  only  In  connection  with  the  issuance  of  coal  leases. 

'3  be  subject  to  disposition  under  the  coal  land  laws,  lands  had  to 
nain  'workable'  deposits;  that  is,  coal  in  such  quantity  and  of  such 
iJLty  as  would  warrant  a  prudent  coal  miner  or  operator  in  the  expendl- 
'*  and  labor  Incident  to  the  opening  and  operation  of  a  coal  mine  or 
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ARGUMENT 

I. 

DHE  SECRETARY'S  ADJUDICATION  UNDER  R.S.  SEC.  2450 
MUST  CONFORM  TO  THE  PROCEDURAL  REQUIREMENTS 
OF  THE  ADMINISTRATIVE  PROCEDURE  ACT  AND  APPEL- 
LANT IS  ENTITLED  TO  AN  AGENCY  HEARING. 

The  issue  on  this  appeal  is  most  clearly  joined,  l^y 
the  Secretary  of  Interior's  bald  assertion  that 

"There  is  nothing'  in  the  language  of  R.S.  Sec. 
2450,  43  U.S.C.  Sec.  1161,  which  requires  any  type 
of  hearing,  nor  does  it  require  the  adjudication  to 
he  determined  'on  the  record  after  opportunity 
for  an  agency  hearing.' "  (Br.  19,  20,  emphasis 
added.) 


Appellant  submits  that  R.S.  Sec.  2450  was  enacted  by 
a  legislature  that  understood  the  meaning-  of  words; 
that  when  it  commanded  the  Secretary  to  decide 
^'upon  principles  of  equity  and  justice,  as  recognized 
in  courts  of  equity"  it  required  him  to  conform  to 
procedures  traditionally  associated  with  the  judicial 
process;  and  that  the  statute  clearly  precludes  the 
arbitrary  kind  of  decision-making  which  the  Secre- 
tary employed  here. 

While  the  Secretary  has  argued  that  it  is  a  "glar- 
ing non-sequitur"  (Br.  19)  to  assume  that  because  an 
agency  adjudicates,  it  must  comply  with  the  provi- 
sions of  the  Administrative  Procediu-e  Act,  5  U.S.C. 
Sec.  1001,  et  seq.  appellant  submits  that  this  is  pre- 
cisely what  the  law  requires.  In  Wong  Yong  Sung  v. 
McGrath,  339  U.S.  33  (1950),  the  Court  held  the  Act 
applicable  to  hearings  in  deportation  cases  even 
though  the  deportation  statute  involved,  39  Stat.  874, 
889,  as  amended,  8  U.S.C.  Sec.  155(a),  did  not  re- 
quire either  a  hearing  or  an  adjudication.  See  339 
U.S.  at  pp.  48,  50-51.  Justice  Jackson,  speaking  for 
the  Court,  outlined  the  administrative  abuses  that 
preceded  the  Act  and  the  inherent  ambiguity  in  See. 
5  of  the  Act,  5  U.S.C.  Sec.  1004,  insofar  as  it  applies 
''In  eveiy  case  of  adjudication  required  by  statute  to 
be  determined  on  the  record  after  opj)oi'tunity  for  an 
agency  hearing."  After  discussing  the  government 
contention  that  this  limited  the  Act's  application  to 
situations  when  "explicit  statutory  words  granting  a 
right  to  adjudication  can  be  pointed  out"  (339  U.S. 
at  54),  the  Court  held  that  the  quoted  section 
exempted  from  its  application 


"only  tliose  hearings  which  administrative 
agencies  may  hold  by  regulation,  rule,  custom,  or 
special  dispensation;  not  those  held  by  compul- 
sion. We  do  not  think  the  limiting  words  render 
the  [Act]  inapplicable  to  hearings,  the  require- 
ments for  which  have  been  read  mto  a  statute  by 
the  Coiui:  in  order  to  save  the  statute  from  in- 
validity." 339  U.S.  at  50. 

Thus,  even  the  government's  argument  in  the 
McGrath  ease,  supra,  conceded  that  the  Act,  including 
the  hearing  requirement  of  5  U.S.C.  Sec.  1006, 
applied  where  the  statute  granted  a  right  to  an  agency 
adjudication.  Yet,  in  the  present  case  the  Secretary 
has  attempted  to  persuade  this  Court  that  when  he 
adjudicates  mider  R.S.  Sec.  2450,  he  is  somehow 
exempt  from  following  the  established  procedures  of 
the  Administrative  Procedure  Act. 

In  Hannah  v.  Larche,  363  U.S.  420  (1960),  the 
Court  held  that  the  rules  of  procedure  adopted  by  the 
Civil  Rights  Commission  in  connection  with  investiga- 
tion of  alleged  NegTo  voting  deprivation  were  consti- 
tutional although  they  did  not  provide  for  cross- 
examination  of  complaining  witnesses  by  the  voting 
registrars  against  whom  complaints  had  been  made. 
In  doing  so,  however,  the  Court  emphasized  that  the 
Commission  was  merely  an  investigative  agency  with- 
out power  to  adjudicate  or  make  any  detennination 
which  would  affect  a  person's  legal  rights.  363  U.S. 
440-441.  The  Court  contrasted  the  Commission's 
investigatory  function  with  administrative  agencies 
performing  quasi-judicial  fmictions,  which,  it  stated, 


were  bound  by  tbe  requirements  of  the  Administra- 
tive Procediu^e  Act,  363  U.S.  at  445,  451-453. 

In  essence,  then,  the  Supreme  Court  has  established 
a  functional  analysis  to  determine  when  an  agency  is 
required  to  conform  to  the  procedural  requirements 
of  5  U.S.C.  Sees.  1004  and  1006. 

Appellant  submits  that  it  would  be  difficult  to 
imagine  a  statute  more  clearly  prescribing'  an  adjudi- 
catory, quasi- judicial,  function  than  R.S.  Sec.  2450. 

The  Secretary  also  argues  that  since  the  Secretary 
disposed  of  the  instant  case  on  a  matter  of  law,  it  was 
unnecessary  to  hold  a  hearing  (Br.  25-26).  While  it 
may  be  true  that  a  trial  type  hearing,  including  the 
opportunity  to  present  evidence  and  examine  mt- 
nesses,  is  not  required  where  there  are  no  disputed 
facts,  in  such  a  case  traditional  notions  of  justice 
require  an  opportimity  to  present  written  and  oral 
argument.  See  Producers  Livestock  Marketing  Assn. 
V.  United  States,  241  F.2d  192,  196  (10th  Cir.  1957), 
cited  with  approval  in  Davis,  Administrative  Law 
Treatise,  Sec.  701;  and  Railroad  <Jc  Warehouse  Com- 
mission V.  Chicago  N.W.  Ry.,  256  Minnesota  227,  98 
N.W.2d  60  (1959),  which  held  that  such  a  right  is  an 
element  of  due  process.  See  also  Dredge  Corporation 
V.  Penney,  338  F.2d  456  (1964),  which  required  an 
opportimity  for  oral  argument  upon  motion  for  sum- 
mary judgment  in  the  District  of  Nevada  and  which 
neither  rested  upon  nor  disclaimed  the  due  process 
clause  as  a  basis  for  the  decision. 

Moreover,  an  alternate  basis  for  the  Secretary's  de- 
cision in  this  case  is  that  the  secret  mineral  report 


(referred  to  in  appellant's  amended  complaint)  (R. 
))  indicates  that  the  land  was  not  subject  to  entry  in 
L883  because  all  of  the  coal  deposits  had  already  been 
^emoved.  (See  Appendix  to  Appellee's  Brief,  p.  39.) 
rhis  is  clearly  a  factual  determination  upon  which 
ippellant  is  entitled  to  present  evidence  and  cross- 
jxamine  witnesses  in  a  trial  type  hearing. 

The  inherent  danger  of  an  agency  determination 
without  a  hearing  is  demonstrated  in  this  case.  The  Sec- 
retary argues  (Br.  21-22)  that  he  could  not  adjudicate 
ippellant 's  claim  because  the  Mineral  Leasing  Act  of 
.920,  41  Stat.  437,  30  U.S.C.  Sec.  181  et  seq.  provides 
:he  exclusive  means  of  disposing  of  coal  lands.  He 
ioncedes,  however,  that  there  is  an  exception  for  sus- 
pended entries  (Br.  p.  22),  iDut  states  that  appellant 
las  no  such  entry  because  it  was  cancelled  in  1883. 

The  amended  complaint  alleges,  and  the  truth  is,  that 
he  Commissioner  of  the  G-eneral  Land  Office  purported 
:o  cancel  appellant's  entry  in  1883.  The  purported  cnn- 
3ellation,  however,  was  a  void  act  without  legal  effect 
because  it  was  done  without  notice  or  hearing. 

An  entry  upon  the  public  lands,  whether  under  the 
tiomestead  or  mining  laws,  is  a  valuable  property  right 
which  gives  the  entrant  a  vested  interest  in  the  land 
which  cannot  be  cancelled  except  after  notice  and  hear- 
ing. Cameron  v.  United  States,  252  U.S.  450  (1920)  ; 
Lane  v.  Hoglimd,  244  U.S.  174  (1916) ;  Orchard  v. 
Alexander,  157  U.S.  372  (1894)  ;  Cornelius  v.  Kessel, 
128  U.S.  456  (1888).  This  Court  only  recently  sum- 
marized the  rights  of  an  entryman  in  another  case 
where  the  Secretary  sought  to  preclude  effective  re- 
view: 


"It  lias  long  been  established  that  a  qualified 
entryman  upon  public  lands  of  the  United  States, 
whether  as  a  locator  of  a  mining  claim,  as  a  home- 
steader, or  as  one  asserting-  rights  mider  other 
of  the  multifarious  laws  governing  entries  on 
public  lands,  who  perfects  his  entry  by  compli- 
ance with  the  applicable  Act  of  Congress,  thereby 
acquires  a  right  to  the  land  as  against  the  sov- 
ereign itself,  as  well  as  third  persons.  Wilhur  v. 
KrusJinic,  1930,  280  U.S.  306.  It  is  such  a  legal 
right  which  appellant  here  seeks  to  assert,  and 
it  is  not  a  right  which  the  Secretary  of  the  In- 
terior may,  in  his  discretion,  ignore  or  which  he 
may  reject  'in  the  absence  of  fraud  or  imposi- 
tion.' This  is  precisely  the  kind  of  right  which 
the  Administrative  Procedure  Act,  with  its  pro- 
visions for  judicial  review,  was  designed  to  safe- 
guard from  arbitrary,  capricious  and  illegal  dep- 
rivation hy  action  of  executive  and  administrative 
agencies.  Adams  v.  Witmer  (9  CCA  1959),  271 
F  2d  29." 

Coleman  v.  United  States,  363  F.2d  190,  196 
(9th  Cir.  1966). 

Thus,  appellant  has  a  suspended  entry  which  is 
specifically  exempted  from  the  provisions  of  the  Min- 
eral Leasing  Act  and  which  is  subject  to  adjudication 
under  R.S.  2450.  The  Secretary's  failure  to  afford 
appellant  an  agency  hearing,  however,  precluded  his 
consideration  of  these  points. 

In  the  Court  below,  the  Secretary  coupled  his  ar- 
gimient  that  R.S.  2450  does  not  require  a  hearing  with 
the  equally  shocking  proposition  that  the  Couri  lacked 
power  to  review  his  action  because  his  discretion  is 


absolute/  Although  that  argiunent  appears  to  be  aban- 
doned on  this  appeal,  it  was  the  argument  uj^on  which 
the  District  Court  based  its  decision.^ 

Thus,  the  Secretary  appears  to  arg-ue  that  (1)  his 
discretion  to  issue  a  patent  under  R.S.  Sec.  2450  is 
absolute,  (2)  the  federal  courts  have  no  power  to 
review  his  decisions,  and  (3)  the  federal  courts  have 
no  power  to  compel  him  to  hold  a  hearing  before  he 
exercises  his  absolute  discretion.  Appellant  respect- 
fully submits  that  to  state  such  an  arg-ument  is  to 
reject  it  as  unworthy  of  consideration.  Moreover,  this 
Circuit  has  held  that  the  Administrative  Procedure 
Act  is  apxolicable  to  proceedings  related  to  mining- 
claims  and  provides  a  basis  for  judicial  review  of 
agency  action.  Adams  v.  Witmer,  271  F.2d  29,  32-33 
(9th  Cir.  1959)  ;  Steivart  v.  Penney,  238  F.  Supp.  821, 
827  (D.C.  Nev.  1965).  A  decision  of  this  Court  an- 
nomiced  since  the  filing  of  the  opening  brief  states 
that: 


^In  his  memorandum  of  points  and  authorities  in  support  of 
the  motion  to  dismiss  appellant's  amended  complaint,  appellee 
argued:  "This  Court  is  without  power  to  direct  the  retraction  or 
reversal  of  the  action  taken  by  the  Bureau  of  Land  Management 
in  its  final  decision  dated  January  15,,  1964,  denying  plaintiff  a 
mineral  patent.  Wilbur  v.  United  States,  281  U.S.  206  at  218.  Nor 
may  this  Court,  by  mandate,  order  the  defendant  Secretary  to 
hold  a  hearing  and  exercise  his  discretion  .  .  ."  (R.  22.) 

2The  Order  and  Judgment  of  the  District  Court  (R.  30,  31) 
indicate  two  grounds  for  the  Court's  decision:  (1)  Failure  to 
state  a  claim  upon  which  relief  could  be  granted  because  the 
matters  complained  of  lie  within  the  sole  discretion  of  the  Secretary 
and,  (2)  All  of  the  issues  pleaded  were  before  the  Court  in  the 
original  complaint  which  was  dismissed  for  reasons  set  forth  in 
the  Court's  memorandum  opinion  dated  August  10,  1965.  (Re- 
ported at  244  F.  Supp.  172.) 
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''We  thiiik  it  settled,  at  least  in  this  Circuit,  that 
although  the  Administrative  Procedure  Act  does 
not  permit  a  trial  de  novo  of  administrative  de- 
cisions (citations)  it  does  authorize  and  require 
judicial  re^dew  under  the  Administrative  Pro- 
cedure Act  ..."  Coleman  v.  United  States,  363 
F.2d  190,  193  (9th  Cir.  1966). 

On  the  basis  of  the  cited  authorities,  we  believe 
it  clear  that  appellant  is  entitled  to  an  agency  hear- 
ing in  this  case.  It  is  equally  clear  that  the  District 
Court  has  power  to  direct  the  Secretary  to  hold  such 
a  hearing.  As  pointed  out  above,  this  Circuit  has  held 
the  Administrative  Procedure  Act  applicable  to  the 
Department  of  Interior  and  Section  10  of  the  Act,  5 
U.S.C.  Sec.  1009,  specifically  provides  that  the  Court 
may  compel  agency  action  imlawfuUy  withheld. 


II. 

THE  DISTRICT  COUET  HAS  JimiSDICTION 
TO  ORDER  THAT  A  PATENT  ISSUE. 

The  Secretary  argued  in  the  District  Court  that 
it  had  no  jurisdiction  to  order  that  a  patent  issue 
because  the  issuance  of  a  patent  lies  within  the  abso- 
lute discretion  of  the  Secretary.  The  Court  so  ruled. 
On  appeal,  however,  his  position  has  changed  and  it 
now  appears  that  he  concedes  that  where  the  right  to 
a  patent  is  clear,  the  Court  may  order  its  issuance. 
(Br.  p.  28.)  As  stated  in  appellant's  opening  brief, 
the  Secretary's  failure  to  afford  it  an  opportmiity  to 
present  e^ddence  and  make  a  record  may  preclude  the 
issuance  of  a  writ  at  this  time  because  there  are  no 
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facts  before  the  Court  from  which  it  can  determine 
whether  there  is  a  clear  duty  owed  to  appellant  here. 

The  authority  granted  to  the  Secretary  under  R.S. 
2450  is  not,  however,  "completely  discretionaiy"  as 
he  has  argued  here.  (Br.  29.)  As  pointed  out  in  the 
first  section  in  this  brief,  the  Secretary  is  required 
to  conform  to  procedures  traditionally  associated  wnth 
the  judicial  process.  Moreover,  his  determination  is 
subject  to  the  same  standard  of  review  as  other 
agency  decisions.  It  must  be  supported  l)y  substantial 
evidence  and  not  arbitrary,  capricious,  an  abuse  of 
discretion,  or  otherwise  not  in  accordance  \Yith  law. 
5  U.S.C.  Sec.  1009. 


Ill 

APPELLANT'S  CLAIM  IS  NOT  BARRED  BY  LACHES. 

The  Secretary's  last  point  is  that  this  action  is 
barred  by  laches  since  appellant's  entry  was  cancelled 
in  1883.  While  this  argiunent  may  have  superficial 
appeal,  it  is  clear  that  this  action  is  not  barred  by 
the  facts  pleaded  in  the  amended  complaint. 

Under  California  law  a  cause  of  action  relating  to 
real  property  does  not  accrue  as  to  the  party  in  pos- 
session of  the  land  until  he  has  notice  of  a  hostile 
claim.  Tannhauser  v.  Adams,  31  C.2d  169,  175  (1947)  ; 
McKenna  v.  Payne,  105  C.A.2d  752  (1951) ;  Security 
Realization  Company  v.  Hemlerson,  120  F.2d  449 
(9th  Cir.  1941)  (appljong  the  same  rule  to  personal 
property) . 

ParagTaph  III  of  appellant's  Second  Cause  of  Ac- 
tion alleges  continuous  possession  of  the  property. 
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(R.  8.)  ParagTaph  IV  (R,  8)  alleges  that  appellant 
believed  in  good  faith  that  it  was  the  lawful  owner  of 
the  property  in  question  since  1883  and  did  not  dis- 
cover the  defect  in  its  title  until  1961. 

This  allegation,  together  with  other  allegations  set- 
ting forth  the  money  spent  to  improve  the  land,  the 
taxes  paid,  and  its  redemption  at  a  tax  sale,  rule  out 
the  defense  of  laches  The  general  rule  is  that  the  doc- 
trine does  not  apjoly  absent  inexcusable  delay  and 
prejudice  to  the  defendant.  See  Holmherg  v.  Arin- 
IregM,  327  U.S.  392,  395  (1946). 

In  the  present  case  it  is  clear  that  appellant  did 
not  sleep  on  its  rights  because  it  was  unaware  of  the 
defect  in  its  title  imtil  1961.  Thereafter,  it  acted  with 
reasonable  diligence  in  requesting  an  equitable  ad- 
judication in  1963. 

CONCLUSION 

On  the  basis  of  the  authorities  cited  herein  and  in 
appellant's  opening  brief,  appellant  respectfully  re- 
quests that  the  Court  reverse  the  judgment  below 
and  direct  that  appellant  be  granted  a  patent  or  that 
the  matter  be  remanded  to  the  Secretary  of  Interior 
for  hearing. 

Dated,  San  Francisco,  California, 
November  1, 1966. 

Hanson,  Beidgett,  Marcus  &  Jenkins, 
Thomas  M.  Jenkins, 
Theodore  W.  Phillips, 
Attorneys  for  Appellant. 
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No.  20,781 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Retail  Clerks  Union,  Local  No.  1179, 
Retail  Clerks  International  Asso- 
ciation, AFL-CIO, 

Petitioner,  I 

vs. 

National  Labor  Relations  Board, 

Respoyident. 


On  Petition  to  Review,  Modify  and  Set  Aside  an  Order 
of  the  National  Labor  Relations  Board 

BRIEF  FOR  PETITIONER 


JURISDICTION 

This  is  a  proceeding  to  review,  modify,  and  set 
aside  aii  order  of  the  National  Labor  Relations  Board 
dismissing  a  complaint  filed  pursuant  to  the  provisions 
of  the  Labor-Management  Relations  Act  (29  U.S.C. 
§151,  et  seq.).  This  Court's  jurisdiction  rests  upon 
29  U.S.C.  §  160(f),  and  is  admitted  by  Respondent's 
Answer. 


STATEMENT  OF  THE  CASE 
On  or  about   September  16,   1964,   the   Petitioner 
herein,   Retail   Clerks  Union,   Local   No.  1179,   com- 


menced  picketing  the  employer,  John  P.  Serpa,  Inc.'s, 
auto  sales  location  in  Martinez,  California  (R.  Vol. 
1-A,  p.  121)  for  the  purpose  of  informing  the  public 
that  the  employer  did  not  have  a  collective  bargaining 
agreement  with  Petitioner  and  to  organize  the  em- 
ployer's auto  salesmen  (R.  Vol.  1-B,  p.  143).  Shortly 
after  the  picketing  commenced,  the  employer's  general 
manager  and  half  owner,  Mr.  Fred  Peri,  was  informed 
by  a  business  representative  of  the  Petitioner  that 
attempts  were  being  made  by  Petitioner  to  organize 
the  sales  personnel  (R.  Vol.  1-B,  p.  143).  In  conse- 
quence of  that  annoimcement.  Peri  had  several  meet- 
ings and  conferences  with  representatives  of  the 
Contra  Costa  Automotive  Association,  Inc.  (herein 
the  "Association"),  an  employer  collective  bargaining 
representative  dealing  with  several  other  unions  repre- 
senting employees  in  an  association-wide  bargaining 
unit.^  These  meetings  concerned  the  meaning  and 
purposes  of  the  picketing  and  the  possible  develop- 
ment of  union  organization  of  the  employer's  auto 
salesmen  (R.  Vol.  1-B,  pp.  169,  170). 

Petitioner  union  succeeded  in  securing  authorization 
cards  from  five  of  the  employer's  seven  auto  salesmen. 
These  cards  gave  Petitioner  the  right  to  represent  the 
salesmen  in  collective  bargaining  with  the  employer 
(R.  Vol.  1-A,  pp.  53-57).  Upon  receipt  of  this  written 
evidence  of  the  desires  of  the  majority  of  the  auto 
salesmen  for  collective  bargaining  representation  by 


ijohn  P.  Serpa,  Inc.  is  a  member  of  the  Association,  although 
its  sales  personnel  are  not  among  those  employees  covered  bv 
agreements  between  those  various  unions  and  the  Association. 
(E.  Vol.  1-A,  p.  10.) 


the  Petitioner,  three  officials  of  the  Petitioner,  on 
September  25,  1964,  visited  Peri,  the  general  manager, 
in  his  office  for  the  express  jjurpose  of  demanding 
recognition  of  the  Petitioner  as  the  collective  bargain- 
ing representative  of  the  auto  salesmen.  At  this  meet- 
ing with  the  general  manager,  who,  incidentally,  is  in 
charge  of  labor  relations  for  the  employer  (R.  Vol. 
1-A,  pp.  13,  51),  the  Petitioner,  through  its  secretary- 
treasurer,  Mr.  William  Roddick,  presented  Peri  with 
a  letter  demanding  recognition  together  with  a  recog- 
nition agreement  for  Peri's  signature  on  behalf  of 
the  employer. 

Mr.  Peri  read  the  documents  and  asked  Roddick 
their  meaning  (R.  Vol.  1-A,  pp.  16,  17,  22).  Roddick 
exx^lained  that  the  Petitioner  represented  the  em- 
ployer's auto  salesmen  and  requested  that  the  employer 
therefore  recognize  Petitioner  for  collective  bargain- 
ing purposes  (R.  Vol.  1-A,  p.  22).  Roddick  asked  Peri 
how  many  salesmen  were  employed  by  the  employer 
at  its  Martinez  and  Concord,  California,  locations 
and  Peri  replied  that  there  were  seven  such  employees. 
Roddick  then  presented  Peri  ^vith  the  authorization 
cards  signed  by  five  of  these  salesmen.  These  cards 
were  carefully  examined  by  Peri,  and  Peri  admitted 
that  from  his  examination  of  the  cards  he  knew  that 
they  contained  signatures  of  his  five  salesmen  other 
than  salesmen  Freitas  and  Davis  (R.  Vol.  1-A,  p.  18, 
Vol.  1-B,  p.  158).  Roddick  at  first  suggested  that  a 
card  cross-check  be  utilized  by  the  parties  as  a  means 
of  ascertaining  whether  Petitioner  in  fact  representc^d 
the  employer's  salesmen  (R.  Vol.  1-A,  pp.  27,  28),  but 


later  stated  that  this  procedure  was  not  necessary  in 
view  of  the  fact  that  Peri  himself  had  examined  the 
cards  and  had  not  expressed  any  doubts  as  to  the 
validity  of  the  cards  as  evidence  of  the  Petitioner's 
majority  status  (R.  Vol.  1-A,  p.  29). 

As  Peri  himself  testified  during  the  hearing  before 
the  National  Labor  Relations  Board's  Trial  Exami- 
ner: "The  cards  were  right  there  for  me  to  look  at 
them,  if  I  wanted  to."  (R.  Vol.  1-A,  p.  29,  lines  3-4), 
and,  of  course.  Peri  admitted  that  he  had  in  fact 
examined  the  cards  and  therefore  knew  that  only 
Freitas  and  Davis  had  not  signed  cards  (R.  Vol.  1-B, 
p.  158) .  The  evidence  adduced  at  the  hearing  is  clear 
that  Peri  expressed  no  doubt  whatsoever  that  the 
Petitioner  represented  a  majority  of  the  employer's 
auto  salesmen.  Peri  stated:  ''What  comment  could  I 
make?"  (R.  Vol.  1-A,  p.  23,  line  10.  See  also  Vol. 
1-A,  p.  36).  After  examining  the  cards  and  reading 
the  letter  demanding  recognition  and  the  recognition 
agreement.  Peri  informed  the  Petitioner's  representa- 
tives that  he  would  like  to  consult  with  his  attorney 
and  would  thereafter  telephone  Roddick  and  let  him 
know  what  the  employer  intended  to  do  (R.  Vol.  1-A, 
pp.  60,  80,  81,  86).^  Roddick  left  his  business  card 
with  Peri,  after  \\T:'iting  on  it  his  home  telephone,  so 
that  Peri  could  contact  him  over  the  week-end  (R. 
Vol.  1-A,  p.  24). 


2The  Trial  Examinor  of  the  National  La])or  Relations  Board 
credited  the  Petitioner's  testimony  that  Peri  promised  to  eall  the 
Union  officials  as  soon  as  he  had  contacted  his  attorney.  (R.  Vol. 
1,  p.  16.) 
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Although  Peri  contacted  his  attorney  the  following 
day  (R.  Vol.  1-A,  p.  24),  he  did  not  telephone  or  other- 
Avise  contact  any  of  the  Union  representatives.  On  the 
contrary,  in  the  words  of  the  National  Lalwr  Rela- 
tions Board's  Trial  Examiner,  who  later  heard  the 
case: 

.  .  .  but  from  all  the  record  divulges  the  Respond- 
ent did  nothing  at  all.  Peri  apparently  clung  to 
the  hope  that  the  Union  would  just  go  away.  (R. 
Vol.  1,  p.  16.) 

Moreover,  Peri  made  no  effort  after  the  meeting 
with  the  Petitioner's  representatives  to  question  his 
salesmen  or  othenvise  raise  any  question  as  to  the 
validity  of  the  cards  or  as  to  whether  the  cards  in 
fact  accurately  represented  his  employees'  desires  as 
to  representation  by  Petitioner  (R.  Vol.  1-A,  p.  29). 

Peri's  state  of  mind  is  further  evidenced  by  the  fact 
that  when  one  of  Petitioner's  business  representatives 
contacted  Peri  again  on  October  1,  1964  at  the  em- 
ployer's premises  (R.  Vol.  1-A,  p.  73),  Peri  informed 
the  Union  official  that  he  would  never  sign  a  recogni- 
tion agreement  with  Petitioner  (R.  Vol.  1-A,  p.  74). 
Not  having  heard  from  Peri,  Petitioner  on  September 
29  filed  with  the  National  Labor  Relations  Board  a 
written  Charge  against  the  employer  alleging  that  the 
employer  violated  the  National  Lahor  Relations  Act, 
as  amended,  by  its  refusal  to  recognize  and  bargain 
with  the  Petitioner  (R.  Vol.  1,  p.  34). 

The  Board,  on  December  21,  1964,  after  a  complete 
and  thorough  investigation  by  its  Regional  Office  of 
the  facts  of  the  Charge,  issued  a  Complaint  based  upon 
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the  Charge  (R.  Vol.  1,  p.  5),  and  a  hearing  was  held 
before  a  Trial  Examiner  of  the  Board.  Testimony  ad- 
duced at  the  Board  proceedings  reflected,  without 
direct  refutation,  a  substantial  amount  of  coercive 
conduct  by  the  em^^loyer's  agents  and  representatives 
directed  against  members  of  the  Petitioner  engaged 
in  the  picketing  of  the  employer's  premises  (R.  Vol. 
1-A,  pp.  110-128).  The  testimony  relating  to  this 
conduct  will  be  brought  out  in  more  detail  in  the  argu- 
ment herein. 

The  Board's  Trial  Examiner,  who  observed  the  de- 
meanor of  all  of  the  principals  on  the  witness  stand 
and  who  passed  upon  the  issue  of  credibility  in  each 
case,  found  that  the  employer  did  not  have  a  good 
faith  doubt  of  the  Petitioner's  majority  status  at  the 
time  of  Petitioner's  demand  for  recognition  on  Sep- 
tember 25,  1964  (R.  Vol.  1,  p.  16).  The  Trial  Ex- 
aminer went  on  to  find,  however,  that  because  two  of 
the  five  salesmen  later  signified  to  the  employer  their 
repudiation  of  the  Petitioner,  the  employer  should  not 
be  required  to  recognize  and  bargain  with  the  Peti- 
tioner on  the  basis  of  such  * '  a  fleeting  and  evanescent 
majority"  (R.  Vol.  1,  p.  16).^  The  Trial  Examiner  con- 
sequently recommended  dismissal  of  the  Complaint. 

Upon  a  review  of  exceptions  to  the  decision  of  the 
Trial  Examiner,  flled  by  the  General  Counsel  of  the 
Board  and  by  the  Petitioner,  as  charging  party,  the 

^The  Union  was  nevei'  advised  of  this  pm-ported  "repudiation" 
until  late  October  (R.  Vol.  1-A,  p.  101).  Such  "repudiation"  has 
no  relevance  to  the  Emplover's  earlier  refusal  to  barojnin.  See 
Country  Lane  Food  Store.  142  NLRB  683,  696 ;  Snow  v.  NLRB, 
308  F.'2d  687   (9th  Cir.  1962). 


Board  affii'ined  the  Trial  Examiner's  ultimate  con- 
clusion that  the  Complaint  should  be  dismissed  (R. 
Vol.  1,  p.  24).  The  Board  thereupon  dismissed  the 
Complaint.  However,  in  so  doing,  the  Board  adopted 
an  entirely  different  ground  for  its  decision  from  the 
rationale  utilized  by  the  Trial  Examiner,  i.e.,  the  Pe- 
titioner's "fleeting  and  evanescent  majority".  Instead, 
the  Board  determined  that  the  General  Counsel  had 
produced  no  evidence  indicating  that  the  employer 
did  not  act  in  good  faith  when  it  refused  to  recognize 
and  bargain  Avith  Petitioner  or  indicating  that  the 
employer  had  rejected  the  collective  bargaining  prin- 
ciple manifested  in  the  Act.  In  so  doing,  the  Board 
attempted  to  distinguish  its  decision  in  Snoiv  <f;  Sorifi, 
134  NLRB  709,  enfd  308  F.  2d  687  (9th  Cir.  1962) 
on  grounds  hereinafter  discussed. 

This  petition  to  re^dew,  modify  and  set  aside  the 
Board's  order  dismissing  the  Complaint  followed. 


QUESTION  INVOLVED 

Is  there  substantial  evidence  in  this  Record  to  sup- 
port the  Board's  finding — which  is  contrary  to  the 
finding  of  the  Trial  Examiner  who  heard  the  ease — 
that  the  employer  had  a  good  faith  doubt  as  to  Peti- 
tioner's majority  status? 
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ARGUMENT 

The  primary  issue  in  this  case,  for  review  by  this 
Court,  is  whether  or  not  the  employer,  John  P.  Serpa, 
Inc.,  entertained  at  the  time  of  the  request  for  recog- 
nition, a  bona  fide  doubt  concerning  the  Petitioner's 
status  as  representative  of  the  majority  of  the  em- 
ployer's auto  salesmen.  If  the  employer  in  fact  had 
no  good  faith  doubt  of  the  Petitioner's  majority 
status,  it  is  guilty  of  a  refusal  to  bargain  with  Peti- 
tioner within  the  meaning  of  Section  8(a)  (5)  of  the 
Act,  Snoiv  d  Sons,  134  NLRB  709,  enfd  308  F.  2d 
687  (9th  Cir.  1962)  ;  KeUogg's  Inc.,  d/b/a  Kellogg 
Mills,  147  NLRB  No.  41,  enfd  347  F.  2d  219  (9th  Cir. 
1965),  and  the  order  of  the  Board  dismissing  the  Com- 
plaint herein  is  erroneous  and  should  be  set  aside. 

The  issue  thus  turns  upon  a  question  of  fact:  Was 
the  employer  motivated  by  a  good  faith  doubt  as  to 
the  Petitioner's  majority  status  when  it  refused  to 
recognize  and  bargain  with  the  Petitioner  at  the  time 
of  the  presentment  to  it  on  September  25,  1964  of  the 
authorization  cards  signed  by  five  of  the  seven  auto 
salesmen  ?  With  respect  to  the  review  of  this  question 
of  fact,  this  Court  in  Snow  d;  Sons,  supra,  properly 
stated  its  f  imction  upon  review  to  be : 

The  findings  of  the  Board  with  respect  to  this 
question  of  fact,  if  supported  by  substantial  evi- 
dence on  the  record  considered  as  a  whole,  are 
conclusive.  Section  10(e)  of  the  Act,  29  U.S.C.A. 
§  160(e).  But  unlike  the  nile  which  obtains  on 
the  review  of  the  sufficiency  of  the  evidence  to 
supi)ori  a  juiy  verdict,  the  substantiality  of  the 
evidence  in  support  of  the  Board's  findings  "must 
take  into  account  whatever  in  the  record  fairly 
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detracts  from  its  weight".  Universal  Camera  Cor- 
poration V.  NLRB,  340  U.  S.  474,  488,  71  S.  Ct. 
456,  95  L.  Ed.  456. 

.  .  .  the  Supreme  Court  has  admonished  that  evi- 
dence supporting-  a  conchision  reached  by  the 
Board  '\  .  .  may  be  less  substantial  when  an  im- 
partial, experienced  examiner  who  has  observed 
the  witnesses  and  lived  with  the  case  has  drawn 
conclusions  different  from  the  Board's  than  when 
he  has  reached  the  same  conclusion"  Universal 
Camera  Corporation  at  pages  492,  496,  71  S.  Ct. 
at  pages  467,  468. 
Snoiv  <&  Sons,  308  F.  2d  at  page  691. 

The  Trial  Examiner's  conclusion  is  clear  in  his  de- 
cision on  this  question  of  fact.  He  determined  that 
the  employer  had  no  good  faith  doubt  of  the  Peti- 
tioner's majority  status  on  September  25,  1964,  the 
date  of  the  Petitioner's  presentment  to  the  employer 
of  the  authorization  cards  signed  by  a  majority  of  the 
auto  salesmen  and  the  date  of  Petitioner's  demand 
for  recognition  as  their  collective  bargaining  repre- 
sentative (R.  Vol.  1,  pp.  15  and  16).  The  Board,  on 
the  other  hand,  upon  review,  rested  its  order  dis- 
missing the  Complaint  upon  the  ground  that  no  evi- 
dence was  introduced  to  show  the  absence  of  good 
faith  doubt  on  the  part  of  the  employer  when  it  re- 
fused, on  September  25,  1964,  to  recognize  and  bar- 
gain wath  the  Petitioner  as  the  representative  of  its 
auto  salesmen. 

As  to  the  Trial  Examiner's  conclusion  concerning 
the  Union's   "fleeting   and   evanescent"   majority,   it 
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cannot  be  gainsaid  that  if  the  Board  had  given  its 
attention  to  this  matter  instead  of  concerning  itself 
with  the  Trial  Examiner's  findings  of  fact,  the  Board 
would  have  rejected  this  conclusion  as  contrary  to  the 
decisions  of  the  Board  and  the  Courts.  The  fact  as 
to  whether  an  employer  entertained  a  genuine  doubt 
that  a  union  represents  a  majority  of  the  employees 
is  to  be  determined  by  precise  reference  to  the  time 
of  the  refusal  to  recognize  and  bargain  with  the 
Union.  United  3Iine  Workers  v.  Arkansas  Oak  Floor- 
ing Co.,  351  U.  S.  62,  74  (1956)  ;  Snow  d  Sons,  supra; 
Franks  Bros.  v.  NLRB,  321  U.  S.  702  (1944)  ;  Scohell 
Chemical  Co.  v.  NLRB,  267  F.  2d  922  (2nd  Cir.  1959)  ; 
Henry  Spen  d  Co.,  150  NLRB  No.  21. 

In  the  present  case,  it  is  manifest  that  the  employer 
refused  to  bargain  on  the  date  of  September  25,  1964 
when  it  refused  to  recognize  Petitioner  as  bargaining 
representative  even  though  it  had  no  doubt  whatso- 
ever as  to  the  fact  that  Petitioner  represented  a  ma- 
jority of  the  employees  in  the  appropriate  unit.  Even 
if  it  had  been  found  by  the  Board's  Trial  Examiner 
that  the  employer's  refusal  to  bargain  did  not  occur 
until  October  1,  1964,  when  the  employer's  agent  orally 
and  imequivocally  stated  that  he  would  never  sign  an 
agreement  recognizing  the  Petitioner  as  the  repre- 
sentative of  the  auto  salesmen,  it  is  nevertheless  ap- 
parent that  the  alleged  repudiations  were  not  a  factor 
in  the  employer's  decision  not  to  recognize  the  Peti- 
tioner's majority  status.  Thus,  the  employer  readily 
admitted  that  the  purported  wi'itten  statements  from 
two  of  its  salesmen  repudiating  the  Petitioner  as  their 
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representative  had  no  bearing  whatever  on  its  decision 
not  to  recognize  the  Petitioner  (R.  Vol.  1-B,  pp.  159- 
160).  Such  statements  therefore,  are  completely  im- 
material to  the  refusal  to  bargain  issue. 

The  true  focal  point  of  this  case  is  whether  or  not 
there  is  sufficient  evidence  to  support  the  Trial  Ex- 
aminer's folding  of  fact  that  the  employer  actually 
entertained  no  genuine  doubt  of  the  Petitioner's  ma- 
jority status  at  the  time  of  the  employer's  refusal  to 
recognize  and  bargain  with  the  Union. 

The  Petitioner  presented  its  demand  for  recogintion 
m  clear,  simple,  and  imequivocal  temis,  orally  and  by 
letter  and,  at  the  employer's  request,  further  explained 
its  majority  designation  and  that  the  unit  sought  was 
limited  to  the  seven  auto  salesmen.  Cards  signed  by 
five  of  the  seven  salesmen  were  submitted  to  the  em- 
ployer, who  personally  examined  them.  The  employer 
then  and  there  conceded  that  these  cards  showed 
representation  by  the  Union  of  a  majority  of  the 
employees  in  the  imit.  The  emj^loyer  neither  chal- 
lenged the  authenticity  of  the  signatures  nor  the 
validity  of  the  cards,  expressed  no  doubt  as  to  ap- 
propriateness of  the  imit  sought  or  its  own  authority 
to  recognize  and  bargain  mth  Petitioner,  and  stated 
no  desire  for  a  Board  election  or  a  check  of  the  cards 
by  a  third  party .^  A  refusal  to  recognize  a  miion 
mider  these  circumstances  has  ])een  repeatedly  held 
to  constitute  a  violation  of  Section  8(a)(5)    of  the 


"^As  a  matter  of  fact,  Petitioner  s\io-o-ested  to  the  employer  that 
a  third-party  eheek  the  eards,  but,  upon  determining'  that  the  em- 
ployer had  no  objeetions  to  the  cards  as  presented,  subseqiiently 
suprgested  that  a  third-party  check  would  be  unnecessary.  (R. 
Vol.  1-A,  pp.  27,  28.) 
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Act.  Dixon  Ford  Shoe  Co.,  150  NLRB  No.  86;  Cullen^ 
TJiompson  Motor  Co.,  94  NLRB  1252,  enfd  201  F.  2d 
369  (lOtli  Cir.,  1953);  Robert  P.  Scott,  Inc.,  134 
NLRB  1120;  Webb  Fuel  Company,  135  NLRB  309, 
enfd  308  F.  2d  936  (6th  Cir.,  1962)  ;  Greyhound  Ter- 
minal, 137  NLRB  87,  e^ifd  314  F.  2d  43  (5th  Cir., 
1963) ;  Air  Filter  Sales  d  Service  of  Denver,  Inc.,  142 
NLRB  384;  S?iO'W  <£•  Sons,  supra;  Kellogg' s  Inc., 
supra;  George  Groh  &  Sons,  141  NLRB  931,  enfd  329 
F.  2d  265  (10th  Cir.,  1964)  ;  Henry  Spen  d  Company, 
Inc.,  150  NLRB  21 ;  Jem  Mfg.  Co.,  Inc.,  156  NLRB 
62 ;  Harry's  TV  Sales,  143  NLRB  51. 

In  spite  of  these  Board  and  Court  decisions  holding 
that  employer  activity  precisely  identical  to  that  of  the 
employer  herein  is  an  imfair  labor  practice  under 
Section  8(a)  (5)  of  the  Act,  the  Board  in  this  case 
nevertheless  determined  that  the  General  Counsel  "has 
not  introduced  any  evidence  v^hich  w^ould  support  a 
finding"  that  the  employer  sought,  by  its  action,  "to 
gain  time  within  v^hich  to  midermine  the  Union  and 
dissipate  its  majority  status  or  had  completely  re- 
jected the  collective  bargaining  principle"  (R.  Vol.  1, 
p.  24) .  The  fact  is  that  the  record  is  replete  with  evi- 
dence supporting  a  finding  that  the  employer  had  no 
genuine  doubt  of  the  Petitioner's  majority  status  at 
the  time  of  its  refusal,  commencing  on  Septeml^er  25, 
1964  and  continuing  thereafter,  to  recognize  and  bar- 
gain with  the  Petitioner. 

Some  evidence  of  the  Board's  o])vious  misreading 
of  the  record  in  this  case,  its  own  prior  decisions  and 
the  decisions  of  this  Court,  is  contained  in  a  footnote 
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to  its  decision  in  Jem  Mfg.  Co.,  I?ic.,  supra.  Pointing 
out  there  what  it  claimed  to  have  t'oimd  in  its  exami- 
nation of  the  record  in  the  instant  case,  the  Board 
noted  that  the  '  *  union  merely  spread  the  authorization 
cards  in  front  of  the  employer.  The  General  Counsel 
presented  no  evidence  that  the  employer  examined 
the  cards  or  made  any  statement  that  it  believed  the 
imion  represented  a  majority  of  its  employees  ..." 
Footnote  6,  Jem  Mfg.  Co.,  Inc.,  supra  (emphasis  sup- 
plied). It  is  obvious  from  this  quotation  that  the 
Board  misread  the  record  herein.  There  is  evidence 
in  the  record  of  this  case  that  the  employer  not  only 
looked  at  the  cards,  but  examined  them  carefully  (R. 
Vol.  1-A,  p.  18,  Vol.  1-B,  p.  158).  As  far  as  any 
affirmative  statement  by  the  employer  that  it  believed 
that  the  Petitioner  represented  a  majority  of  its  em- 
ployees is  concerned,  we  respectfully  submit  that  it 
is  inconceivable  that  the  absence  of  such  an  affinnative 
statement  b}^  an  employer,  under  the  factual  circum- 
stances of  this  case,  operates  to  defeat  the  rights  of 
employees  to  organize  and  bargain  collectively  through 
representatives  of  their  own  choosing  within  the  mean- 
ing of  the  Act.  The  evidence  herein  clearly  points  to 
a  finding  that  the  employer  regarded  the  Petitioner  as 
indeed  representing  a  majority  of  its  auto  salesmen; 
so  much  so,  it  is  respectfully  sul>mitted,  that  the  Peti- 
tioner had  every  reason  to  believe  that  a  card  check 
by  a  third  party  would  be  wholly  mmecessary,  since, 
as  the  emi)loyer  witness  stated  at  tlio  hearing  on  this 
matter,  upon  examining  the  (*ards  the  employer's  posi- 
tion was  ''What  comment  could  I  make?"  (R.  Vol. 
1-A,  p.  23). 
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Based  upon  his  observation  of  the  witnesses  and 
their  credibility,  the  Trial  Examiner,  in  effect,  found 
upon  the  evidence  and  upon  his  credibility  determina- 
tion that  the  employer  had  no  good  faith  doubt  that 
the  Petitioner  represented  a  majority  of  its  auto  sales- 
men, within  the  meaning  of  Snow  <&  Sons,  supra.  The 
determination  of  credibility  is,  of  course,  one  of  the 
primary  functions  of  the  Board's  Trial  Examiner,  and 
his  findings  are  entitled  to  acceptance  by  the  Courts. 
See  Skyline  Homes,  134  NLRB  155,  enfd  as  modified, 
323  F.  2d  642  (5th  Cir.,  1963)  ;  Howe  Scale  Co.,  134 
NLRB  275,  enfd,  311  F.  2d  502  (7th  Cir.,  1963).  And 
it  has  been  held  that  the  existence  or  non-existence  of 
a  good  faith  doubt,  in  light  of  all  the  circumstances, 
raises  mainly  a  question  of  credibility.  NLRB  v. 
Crean  (7th  Cir.,  1964),  326  F.  2d  391. 

Leaving  aside  the  question  of  the  reference  to  an 
"evanescent"  majority,  the  Trial  Examiner  in  effect 
concluded  that  the  present  case  was  controlled  by  the 
precedent  of  Snoiv  d;  Sons,  supra: 

In  Snow  dc  Sotis,  134  NLRB  709,  710-711,  the 
Board  said,  "the  right  of  an  employer  to  insist' 
upon  a  Board-directed  election  is  not  absolute. 
Where,  as  here,  the  Employer  entertains  no  rea- 
sonable doubt  either  with  respect  to  the  appro- 
priateness of  the  i)i*oposed  imit  or  the  Union's 
representative  status,  and  seeks  a  Board-directed 
election  mtliout  a  valid  ground  therefor,  he  has 
failed  to  fulfill  the  bargaining  requirements  under 
the  Act."  Were  it  not  for  the  commmiications  re- 
ceived by  Peri  from  Brave  and  Hoskins  on  or 
before  September  30,  I  think  that  the  case  just 
referred  to  would  dictate  the  decision  here  (R. 
Vol.  1,  p.  16). 
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The  Board  sought  to  distinguish  this  Coiu't's  de- 
cision in  Snotv  <£•  Sons,  supra,  upon  the  ground  that 
in  that  case  the  employer  agi*eed  to  the  check  of  cards 
against  the  payroll  by  a  neutral  third  party  and  there- 
after rejected  the  results  of  such  a  check  and  sought 
a  Board  election.  In  the  instant  case,  the  employer 
himself  examined  the  authorization  cards  and  was  sat- 
isfied as  to  their  identity  and  validity.  A  third  pai-ty 
check  was,  therefore,  completely  imnecessary.  If  a 
determination  to  accept  a  third  party  cross  check  and 
later  repudiation  thereof  will  evidence  a  lack  of  good 
faith,  a  fortiori,  actual  direct  participation  in  and 
consequent  actual  knowledge  of  majority  status  fol- 
lowed by  a  refusal  to  recognize  must  also  constitute 
ample  affirmative  evidence  of  a  lack  of  good  faith 
doubt  as  to  majority  status. 

It  is  respectfully  submitted  that  an  employer 
should  not  be  allowed  to  escape  its  responsibilities 
under  the  Act,  thus  defeating  its  employees'  rights 
thereunder,  simply  by  directly  participating  in  a  card 
check  and  later  repudiating  the  results.  The  cases 
are  clear  that  the  only  necessary  fact  to  be  estab- 
lished is  that  the  employer  had  no  genuine  doubt  of 
the  Petitioner's  majority  status  and  such  fact,  we 
submit,  should  not  depend  upon  such  a  mechanistic 
notion  as  that  submitted  by  the  Board  herein  as  to 
what  is  necessaiy  proof  of  such  fact. 

The  Board  has  itself  recognized  that  the  situation 

wherein  an  em])loyer  requests  and  th(^n  rejects  a  third 

j  party  card  check  is  not  the  only  card  check  situation 

i  which  will  evidence  an  employer's  lack  of  good  faith 

!  doubt  as  to  majority  status.  Thus,  the  Board  has  held 
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an  employer  not  to  have  had  the  requisite  good 
faith  doubt  which  would  vitiate  a  charge  of  refusal 
to  bargain  where  the  employer  has  not  contested  or 
challenged  the  validity  of  cards  submitted  directly  to 
the  employer  by  the  Union.  In  Jem  Mfg.  Co.,  Inc., 
supra,  a  case  arising  suJDsequent  to  the  instant  case, 
the  Board  declared: 

Ordinarily,  the  General  Comisel  sustains  this 
burden  of  proof  by  demonstrating  that  an  em- 
ployer has  engaged  in  other  imfair  labor  practices 
which  are  designed  to  dissipate  a  union's  ma- 
jority status.  Hoivever,  an  employer's  had  faith 
may  also  he  demonstrated  hy  a  course  of  conduct 
which  does  not  constitute  an  independent  imfair 
labor  practice.  Thus,  in  Snow  dc  Sons  the  em- 
ployer's objective  of  seeking  delay  and  its  rejec- 
tion of  the  collective  bargaining  concept  was  man- 
ifested when  it  repudiated  a  previously  agreed 
upon  card  check  indicating  the  union's  majority 
status  by  continuing  to  insist  on  an  election. 
Similarly,  in  Kellogg  Mills,  the  Board  found  that 
the  employer  had  manifested  bad  faith  when, 
after  a  card  check  by  a  third  party  which  estal^- 
lished  the  union's  majority  and  the  actual  com- 
mencement of  liargaining  negotiations,  the  em- 
ployer withdrew  from  negotiations  and  demanded 
an  election  upon  the  advice  of  newly  hired  comi- 
sel. The  only  relevant  difference  between  Kellogg 
Mills  and  this  case  is  that  in  the  former  a  third 
person  made  the  card  check  which  satisfied  the 
emi^loyer  that  the  union  represented  a  majority, 
whereas  in  this  case  the  employer  himself  exam- 
ined the  caitls  to  determine  the  Union's  ma- 
jority. This  difference  in  tlie  means  of  checking 
a  union's  majority  is  of  no  significance:  an  em- 
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ployer's  check  certainly  is  (is  reliable  as  that  hy 
a  third  party.  (Footnotes  deleted;  emphasis  sup- 
plied.) 

In  the  instant  case,  the  evidence  clearly  supports 
a  conclusion  that  the  employer  believed  that  the  Pe^ 
titioner  represented  a  majority  of  its  salesmen.  The 
employer's  desire  to  consult  with  its  attorney,  and 
its  failure  to  communicate  with  the  Union  after  such 
consultation,  with  respect  to  the  Petitioner's  request 
for  recogTiition,  amply  manifests  a  complete  rejection 
of  the  principle  of  collective  Ijargaining'.  See  NLRB 
V.  DaM Strom  Metallic  Door  Co.,  112  F.  2d  756  (2nd 
Cir.,  1940);  George  Groh  d;  Sons,  141  NLRB  931, 
enfd  329  F.  2d  265  (10th  Cir.,  1964).  The  Trial  Ex- 
aminer herein  concluded  that  such  tactics  were  en- 
gaged in  by  the  employer  with  the  hope  that  the 
Union  "would  just  go  away"  (R.  Vol.  1,  p.  16).  Per- 
haps no  clearer  case  of  employer  rejection  of  the  col- 
lective bargaining  principle  can  be  foimd.  The  Board 
has  held,  with  judicial  approval,  that  a  failure  to 
answer,  or  undue  delay  in  answering,  a  request  for 
bargaining  is  not  consistent  with  a  good  faith  doubt. 
NLRB  V.  Hoive  Scales,  134  NLRB  275,  e^ifd  311  F. 
2d  502  (7th  Cir.,  1963)  ;  Economy  Food  Center,  Inc., 
142  NLRB  901,  enfd  333  F.  2d  468  (7th  Cir.,  1964). 

Evidence  of  the  employer's  antipathy  to  the  Peti- 
tioner and  its  demand  for  recognition,  which  tends  to 
support  a  finding  of  lack  of  good  faitli  doul)t  of  the 
Petitioner's  majority  status,  is  also  found  in  a  series 
of  events  occurring  after  the  demand  for  recognition 
and  attendant  refusal  by  the  employer. 
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Union  pickets  Bostick  and  Walker  testified  without 
contradiction  of  a  niunber  of  thi'eats  by  various  em- 
ployer representatives.  A  niunber  of  these  threats 
occurred  in  the  presence  of  some  of  the  imit  auto 
salesmen  employees  (R.  Vol.  1-A,  pp.  118-120).  Union 
picket  Pimental  was  threatened  by  management  with 
bodily  harm  a  dozen  or  more  times  during  October 
and  November  1964  (R.  Vol.  1-A,  pp.  123,  124,  125, 
126,  127).  Clearly,  evidence  of  this  nature  supx)orts  a 
finding  of  lack  of  good  faith  doubt  by  the  employer 
of  the  Petitioner's  majority  status  and  provides  guid- 
ance in  a  determination  of  the  employer's  motivation 
for  its  refusal  to  recognize  and  bargain  with  the 
Union.  See  Bernel  Foam  Products  Co.,  146  NLRB 
161  (where  the  pertinent  employer  activity  occurred 
about  two  weeks  after  the  refusal  to  bargain),  and 
Johnnie's  Poultry  Co.,  146  NLRB  98. 

The  Trial  Examiner  failed  to  make  any  finding  of 
independent  employer  violations  under  8(a)(1)  of  the 
Act  for  the  reason  that  there  was  no  allegation  in 
the  Greneral  Counsel's  complaint  respecting  these  in- 
cidents. However,  the  employer  had  fuU  opportimity 
to  litigate  the  question  of  threats  to  pickets,  and  did 
so,  and,  it  is  submitted,  the  Trial  Examiner  should 
have  found  that  the  employer  committed  mdependent 
unfair  labor  practices  within  the  meaning  of  Section 
8(a.)(l)  of  the  Act  because  it  made  its  threats  in  the 
presence  of  the  employees  in  the  unit  for  whicli  the 
petitioncn*  sought  representative  recognition.  See  Tn- 
(Icpcndcut  Metal  Workers  Union,  Local  1,  (JTiif/hes 
Tool  Co.),  147  NLRB  166;  NLRB  v.  Puerto  Rico 
Rayon  Mills,  293  F.  2d  941  (1st  Cir.  1961).  And,  of 
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course,  it  is  respectfully  submitted  that  said  activity 
significantly  supports  a  finding  of  union  animus  bear- 
ing on  the  employer's  refusal  to  bargain  with  the 
Petitioner.  See  Cosmodyne,  150  NLRB  1. 

The  criterion  in  this  case  is  whether  there  is  suf- 
ficient e^ddence  on  the  record  considered  as  a  whole, 
taking  into  account  whatever  detracts  from  its  weight, 
to  support  the  Board's  dismissal  of  the  Complaint 
herein  upon  the  gi-ound  that  no  evidence  was  intro- 
duced to  show  absence  of  good  faith  doubt  by  the 
employer  with  respect  to  Petitioner's  status  as  the 
representative  of  the  majority  of  the  employer's  auto 
salesmen.  It  is  respectfully  submitted  that  the  Board 
has  apparently  misread  the  record  since  there  is  con- 
tained therein  ample  eviden(;e  of  the  absence  of  a 
})ona  fide  doubt  by  the  employer  of  the  Petitioner's 
majority  status  at  the  time  the  employer  refused 
and  declined  to  recognize  and  bargain  with  the  peti- 
tioner. 

This  case  falls  directly  within  the  rule  of  the  Board 
and  this  Court  in  Snoiv  &  Sons,  supra,  and  the 
Board's  attempt  to  distingiiish  that  case  from  the 
instant  matter,  as  evidenced  by  the  rationale  con- 
tained in  its  footnote  to  the  decision  in  Jem  Mfg.  Co., 
Inc.,  156  NLRB  62,  must  be  regarded  as  illogical  and 
unreasonable,  and  in  direct  contravention  of  the  Con- 
gressional policy  manifested  in  the  Act  to  provide  em- 
ployees with  an  untrammelled  right  to  organize  and 
bargain  collectively  with  theii"  employers.  Tt  is  re- 
spectfully sulnnitted  that  the  plain  languag(^  of  tlic 
Act,  the  decisions  of  the  Board  and  the  Coui'ts  mider 
the  Act  clearly  provide  that  an  employer  must  bar- 
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gain  collectively  with  the  representative  of  his  em- 
ployees' choosing,  upon  a  request  to  do  so,  imless  that 
employer  entertains  a  genuine  dou]3t  of  the  majority 
status  of  his  employees'  representative.  In  the  in- 
stant case,  the  Board's  Trial  Examiner  deteiinined 
that  the  employer  had  no  good  faith  doubt  of  the 
Petitioner's  majority  status  and  the  evidence  con- 
tained in  the  record  overwhelmingly  supports  such 
a  finding.  Therefore,  it  is  respectfully  submitted  that 
the  Board  erroneously  dismissed  the  Complaint  when 
it  expressly  determined  that  there  was  no  evidence  to 
support  the  Trial  Examiner's  finding  of  lack  of  good 
faith  doubt  on  the  part  of  the  employer. 


CONCLUSION 

For  the  foregoing  reasons  the  order  of  the  Board 
should  be  set  aside  and  the  Board  should  be  ordered 
by  the  Court  to  find  that  the  employer  violated  Sec- 
tion 8(a)(5)  of  the  Act  when  it  refused  to  bargain 
with  Petitioner  upon  request  and  to  thereupon  issue 
an  order  requiring  the  employer  to  recognize  and  bar- 
gain with  the  Petitioner.  Franks  Bros.  Co.  v.  NLFB, 
321  U.  S.  702. 

Dated,  San  Francisco,  California, 
June  14,  1964. 

Respectfully  sulimitted, 
Carrolt.,  Da\t:s,  Btrdick  &  McDonough, 
By  Roland  C.  Davis, 
Philip  Paul  Bowe, 

Attorneys  for  Petitioner. 
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Certificate  of  Counsel 
I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing-  brief  is  in  full 
compliance  with  those  rules. 

RoLANn  C.  Davis, 
Attorney  for  Petitioner. 
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Clerks  International  Association,  AFL-CIO, 
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V. 

National  Labor  Relations  Board,  respondent 


On  Petition  to  Review  An  Order  of  the 
National  Labor  Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 
BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  petition  of  Retail 
Clerks  Union,  Local  No.  1179,  Retail  Clerks  Interna- 
tional Association,  AFL-CIO  (the  Union),  to  review 
and  set  aside  an  order  of  the  National  Labor  Rela- 
tions Board  dismissing  the  complaint  against  John  P. 
Serpa,  Inc.  (the  employer),  on  October  8,  1965,  fol- 
lowing the  usual  proceedings  under  Section  10(c)  of 
the  National  Labor  Relations  Act,  as  amended   (61 

(1) 


Stat.  136,  73  Stat.  519,  29  U.S.C,  Sec.  151,  et  seq.). 
The  Board's  decision  and  order  (R.  23-25)^  are  re- 
ported at  155  NLRB  No.  12.  This  Court's  jurisdic- 
tion is  invoked  under  Section  10(f)  of  the  Act. 

COUNTERSTATEMENT  OF  THE  CASE 

The  employer  is  a  corporation  engaged  in  the  retail 
sale  of  automobiles  at  Martinez  and  Concord,  Califor- 
nia (R.  5,  9,  13).  John  P.  Serpa,  an  owner  of  the 
Company  for  43  years,  currently  owns  50  percent  of 
the  shares  of  the  corporation;  he  is  ill  and  no  longer 
able  to  work  (Tr.  49-50).  Fred  Peri  owns  the  re- 
maining shares  and  is  the  general  manager  (Tr.  12). 

The  employer  is  a  member  of  the  Contra  Costa 
Automotive  Association,  Inc.,  which  is  authorized  to 
represent  the  Company  "in  all  matters  pertaining  to 
our  employee  relations  .  .  ."  and  to  act  in  its  behalf 
"in  the  negotiation,  execution  and  administration  of 
collective  bargaining  agreements  with  labor  unions 
...  on  the  subject  of  wages,  hours,  working  condi- 
tions, and  other  terms  of  employment.  .  ."  (R.  Exh. 
5).^     Pursuant  to  this  authorization,  the  association 


^  References  designated  "R".  are  to  Volume  I  of  the  Record 
as  reproduced  pursuant  to  Rule  10  of  this  Court.  References 
designated  "Tr."  are  to  the  reporter's  transcript  of  testimony 
as  reproduced  in  Volume  II  of  the  Record.  References  desig- 
nated as  "G.C.  Exh.",  or  "R.  Exh.",  are  to  exhibits  of  General 
Counsel  and  Respondent,  respectively. 

^  Thus,  petitioner's  comment  (Br.  p.  3)  that  Peri  is  "in 
charge"  of  the  employer's  labor  relations  is  misleading.  The 
employer  has  had  no  labor  relations  other  than  through  the 
association  and  Peri  is  completely  inexperienced  in  dealing 
with  labor  organizations  (Tr.  13,  105). 


has  negotiated  collective  bargaining  agreements  with 
the  unions  ^  which  represent  various  of  the  employer's 
employees  (R.  14;  R.  Exh.  1,  Tr.  9-10).  The  employ- 
er's salesmen,  the  subject  of  this  proceeding,  have 
never  been  represented  by  a  union  (Tr.  49). 

At  the  time  of  the  events  in  question,  the  Company 
employed  7  salesmen,  5  at  Martinez  and  2  at  Concord. 
In  September  1964,  the  Union  undertook  to  organize 
them,*  and  on  September  25  had  obtained  5  authoriza- 
tion or  application  cards  (G.C.  Exh.  3a-3e).  At  ap- 
proximately 5:50  p.m.  on  Friday,  September  25,  Un- 
ion agents,  Roddick,  Paddock  and  Atkinson  presented 
themselves  to  Peri  at  the  employer's  Martinez  office. 
Roddick  handed  Peri  a  letter  demanding  recognition 
(G.C.  Exh.  2;  Tr.  16),  and  a  recognition  agreement 
(G.C.  Exh.  4) ;  he  also  spread  the  five  cards  on  the 
table,  suggesting  that  Peri  check  them  against  a  pay- 
roll.^   After  reading  the  letter  and  glancing  briefly  at 


3  Lodge  1173,  International  Association  of  Machinists,  and 
General  Truck  Drivers  and  Helpers,  Local  No,  315. 

*  On  September  16,  1964,  the  Union  began  picketing  the 
employer's  Martinez  premises  with  "infoiTnational"  signs. 
During  the  first  week  in  October  the  signs  were  changed  to 
protest  "unfair  practices,"  and  the  picketing  continued  until 
about  December  19,  1964  (R.  15;  Tr.  14-15,  122,  146).  None  of 
the  employees  engaged  in  the  picketing.  When  the  picketing 
first  began.  Union  organizer  Paddock  told  Peri  that  the  Union 
was  going  to  organize  the  salesmen.  Peri  told  him  (Tr.  143) 
"we  have  a  union  in  the  back,  and  we  deal  as  an  Association. 
Why  don't  you  go  over  there  and  get  everybody  organized, 
and  we  have  no  problems?" 

^  Roddick  later  withdrew  this  suggestion  since  he  considered 
a  card  check  unnecessary  (Tr.  27-28).  Contrary  to  the  asser- 
tion in  the  Union's  brief  (Br.  pp.  3,  11,  15)  none  of  the  Un- 


the  recognition  agreement,  Peri  asked  Roddick,  "What 
does  this  mean?  *  *  *  I  don't  understand  what  this  is 
all  about"  (R.  14;  Tr.  17,  20,  22,  70-71,  85)."  Rod- 
dick told  him  that  the  Union  wanted  recognition;  he 
also  told  Peri  that  he  "was  entitled  to  a  lawyer  to  have 
this  clarified  better"  (R.  14,  23;  Tr.  20,  22),  and  sug- 
gested that  Peri  call  his  attorney.  Peri  replied  that 
he  could  not  get  an  attorney  so  late  in  the  day  but 
could  "probably  get  him  tomorrow"  (Tr.  20).  The 
Union  representatives  agreed  and  did  not  press  for 
immediate  recognition.  As  they  prepared  to  leave,' 
Roddick  gave  Peri  a  business  card  on  which  he  wrote 
his  home  telephone  number.  Roddick  then  warned  Peri 
about  firing  or  "being  a  little  bit  rough"  with  employ- 
ees who  had  signed  cards  (Tr.  86).  Peri  replied, 
"Hell,  no,  they  have  the  right  to  sign  if  they  want  to." 
According  to  Roddick,  "these  were  his  exact  words, 
that  it  reflected  his  feeling"   (Tr.  86).    A  few  days 


ion's  agents  offered  to  have  the  cards  checked  by  a  neutral 
third  party,  and,  as  shown,  the  Union  dropped  its  suggestion 
that  the  employer  himself,  at  the  September  25  meeting, 
check  the  cards  against  the  payroll. 

^  At  some  point  during  this  meeting  Peri  said  to  Paddock, 
"I  can't  sign  it.  *  *  *  You  know  I  can't  sign  it"  (Tr.  23,  165). 
This  apparently  referred  to  the  fact  that  Peri  had  previously 
(see  n.  4,  swpra)  told  Paddock  that  the  employer  conducted 
its  labor  relations  through  the  association,  and  to  Peri's  belief 
that  he  was  bound  by  the  terms  of  his  authorization  to  the  as- 
sociation which  contained  a  promise  not  to  enter  into  any 
agreement  with  any  bargaining  representative  "unless  and 
until  such  agreement  .  .  .  has  first  been  submitted  to  and  ap- 
proved in  writing  by  the  Association"  (R.  Exh.  5,  par.  3). 

^  The  entire  meeting  lasted  approximately  5  minutes  (Tr. 
46). 


later  Peri  expressed  "his  feeling"  directly  to  some  of 
the  employees  when  they  sought  to  discuss  the  Union 
with  him.*  "I  told  them  this  was  their  business;  they 
could  do  what  they  wanted"  (Tr.  145). 

Peri  consulted  his  attorney  on  Saturday,  September 
26,  but  did  not  thereafter  call  Roddick  (R.  14,  24;  Tr. 
24,  144,  149-150).  The  Union  did  not,  after  the  Sep- 
tember 25  meeting,  call  the  employer,  did  not  attempt 
to  determine  whether  Peri  had  signed  the  recognition 
agreement,  and  gave  no  consideration  to  further  con- 
tact with  the  employer  (R.  16;  Tr.  75,  82,  97,  98,  99). 
Instead,  not  having  heard  from  Peri  by  Tuesday,  Sep- 
tember 29,  the  Union's  attorney  prepared  an  unfair 
labor  practice  charge  (R.  3),  which  was  filed  the  fol- 
lowing day. 

A  day  later,  on  October  1,  Peri  met  Union  agent 
Atkinson  at  the  Concord  lot.  Atkinson  asked  if  the 
employer  had  signed  the  agreement.  Peri  replied  that 
he  had  not,  and  that  if  the  Union  wanted  recognition 
it  should  contact  Mr.  Shepherd  of  the  dealers'  associa- 
tion (R.  14;  Tr.  31,  32,  61,  74,  78).  Atkinson  replied 
that  he  had  seen  Shepherd  that  morning. 

On  October  13,  1966,  the  employer  filed  a  represen- 
tation petition  with  the  Board  seeking  an  election 
among  the  employer's  salesmen  (R.  15;  Tr.  8,  136). 
Because  of  the  pendency  of  the  Union's  unfair  labor 
practice  charge,  no  election  has  been  held. 


*  By  September  30,  Peri  had  received  written  notification 
from  two  employees  informing  him  that  they  no  longer  wanted 
the  Union  to  represent  them  (R,  14 ;  R.  Exh.  2,  3) .  The  Union 
received  similar  notification  from  four  employees  at  a  later 
date  (Tr.  99-101). 


6 
THE  BOARD'S  CONCLUSION  AND  ORDER 

The  Board,  adopting  the  fact  findings,  credibility 
resolutions  and  conclusion  of  the  Trial  Examiner,  dis- 
missed the  complaint.^  Upon  the  foregoing  facts  it 
concluded  that  the  General  Counsel  had  not  sustained 
his  burden  of  proving  that  the  employer's  failure  to 
recognize  the  Union  was  motivated  by  bad  faith,  i.e., 
the  evidence  failed  to  show  that  the  employer  declined 
to  recognize  the  Union  in  order  to  gain  time  in  which 
to  undermine  its  majority  status,  or  that  his  failure 
to  grant  recognition  manifested  a  rejection  of  the  col- 
lective bargaining  principle. 

ARGUMENT 

The  Board  Properly  Dismissed  the   Complaint 

A.    The  controlling  principles 

1.  The  statutory  standard 

As  noted,  supra,  pp.  3-4,  in  a  brief  meeting  with 
Peri,  the  Union's  agents  demanded  recognition,  pre- 
sented authorization  cards  from  5  of  the  employer's  7 


*  The  Trial  Examiner  found  that  the  designation  cards  did 
not  reliably  evidence  the  considered  preference  of  the  signers 
(R.  16),  in  view  of  the  almost  immediate  withdrawal  by  the 
employees  of  their  authorizations  to  the  union,  (R.  14,  16;  R. 
Exh.  2,  3;  Tr.  99-101)  Accordingly,  he  concluded  that  it 
would  not  effectuate  the  policies  of  the  Act  "to  proclaim  the 
union  to  be  the  exclusive  representative  of  [Serpa's]  sales- 
men upon  the  basis  of  such  a  fleeting  and  evanescent  majority" 
(R.  16).  Since  the  Board  decided  the  case  on  other  grounds,  it 
did  not  pass  upon  the  Trial  Examiner's  rationale  insofar  as 
it  rested  upon  his  finding  of  a  "fleeting  and  evanescent"  ma- 
jority (R.  24,  n.  2). 


salesmen,  advised  Peri  that  he  was  "entitled  to  a  law- 
yer to  have  this  clarified  better,"  and  received  his  as- 
surances that  he  would  not  punish  the  employees  for 
having  signed  cards.  On  these  undisputed  facts,^'^  the 
Board  dismissed  the  complaint,  concluding  that  they 
were  insufficient  to  establish  a  prima  facie  case  that 
the  employer's  failure  to  recognize  the  Union  was  mo- 
tivated by  bad  faith.  Thus,  the  issue  in  the  instant  case 
is  whether  the  Board  could  reasonably  have  found  that 
the  preponderance  of  the  evidence  failed  to  sustain 
the  allegations  of  the  complaint.  Where,  as  here,  the 
Board  finds  that  an  employer's  conduct  did  not  violate 
the  Act,  its  determination  will  be  upheld  unless  it  has 
**no  rational  basis,"  Mississippi  Valley  Barge  Line  Co. 
V.  U.S.  292  U.S.  282,  286-287;  International  Wood- 
workers V.  N.L.R.B.,  263  F.  2d  483,  485  (C.A.  D.C.) ; 

Anmlgamatecl  Clothing  Workers  v.  N.L.R.B., F. 

2d (C.A.  D.C.)  62  LRRM  2431,  2440,  or  unless 


^^  Petitioner  erroneously  characterizes  this  case  as  one  in 
which  the  Board's  factual  determinations  conflict  with  those 
of  the  Trial  Examiner,  contending  that  such  conflict  weakens 
the  Board's  ultimate  conclusion.  There  is  no  conflict  between 
the  Examiner  and  Board  with  respect  to  "evidence  support- 
ing [the  Board's]  conclusion."  Universal  Camera  Corp.  V. 
N.L.R.B.,  340  U.S.  474,  496.  Rather,  the  difference  between 
them  on  the  good  faith  issue  (as  petitioner  implicitly  con- 
cedes (Br.  p.  15,  second  paragraph)),  is  whether  the  undis- 
puted facts  amount  to  a  violation  of  law.  The  ultimate  dispo- 
sition of  such  questions  is  clearly  for  the  Board — not  the  Trial 
Examiner.  Oil  Chemical  and  Atomic  Wo7-kers,  etc.  V.  N.L.R.B., 

F.  2d (C.A.  D.C),  62  LRRM  2238,  2240.  Moreover, 

as  is  apparent,  infra,  p.  8,  the  Trial  Examiner,  to  the 
extent  his  decision  conflicts  with  the  Board's  on  the  good  faith 
issue,  applied  an  incorrect  standard  in  shifting  the  burden 
of  proof  from  the  General  Counsel  to  the  employer. 
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"the  evidence  required  the  Board  to  uphold  the  claim." 
Amalgamated  Clothing  Workers  v.  N.L.R.B.,  334  F. 
2d  581  (C.A.  D.C.).  The  Union  can  make  no  such 
showing  here.  Accordingly,  the  Board's  dismissal  of 
the  complaint  should  be  sustained. 

2.  Burden  and  elements  of  proof 

The  premise  implicit  in  petitioner's  contentions  is 
that  an  employer  who  has  declined  to  recognize  a  un- 
ion on  the  basis  of  a  majority  card  showing,  must,  in 
order  to  avoid  the  proscription  of  Section  8(a)  (5), 
carry  the  burden  of  proving  that  it  was  not  guilty  of 
bad  faith  when  it  declined  recognition.  In  the  Board's 
view,  however,  the  initial  burden  is  on  the  General 
Counsel,  and  the  employer  need  not  come  forward  to 
justify  a  refusal  to  accord  recognition  until  the  Gen- 
eral Counsel  has  established  a  prima  facie  case  of  bad 
faith.    Thus : 

In  a  case  such  as  this,  where  an  employer  refuses 
to  recognize  a  union  upon  a  showing  that  a  ma- 
jority of  its  employees  in  an  appropriate  unit 
have  signed  cards  designating  the  union  as  their 
representative,  our  recent  decisions  have  made  it 
clear  that  the  critical  issue  is  whether  the  Gen- 
eral Counsel  has  carried  the  burden  of  showing 
that  the  refusal  to  bargain  was  in  bad  faith. 
[Footnote  omitted.] 

Drug  King,  Inc.,  157  NLRB  No.  30."    Furthermore, 


"Accord:  Jem  Manufacturing  Inc.,  156  NLRB  No.  62; 
Strydel  Incorporated,  156  NLRB  No.  114;  Ben  Dvthler,  Inc., 
157  NLRB  No.  3;  Aaron  Brothers  Company  of  California, 
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Absent  an  affirmative  showing  of  bad  faith,  an 
employer,  presented  with  a  majority  card  show- 
ing and  a  bargaining  request,  will  not  be  held  to 
have  violated  his  bargaining  obligation  under  the 
law  simply  because  he  refuses  to  rely  upon  cards, 
rather  than  an  election,  as  the  method  for  deter- 
mining the  union's  majority.  [Footnote  omitted.] 

Aaron  Brother's  Company  of  California,  swpra,  n. 

Such  an  "affirmative  showing  of  bad  faith"  may  be 
demonstrated  by  evidence  that  the  employer,  believing 
the  union  to  be  the  representative  of  his  employees, 
refused  recognition  in  order  to  gain  time  within  which 
to  undennine  the  union  and  dissipate  its  majority 
status,"  or  because  he  rejected  the  statutory  principle 
of  collective  bargaining.^*  Such  a  determination  re- 
quires, in  turn,  an  assessment  ".  .  .  of  all  relevant 
facts  in  the  case,  including  any  unlawful  conduct  of 
the  employer,  the  sequence  of  events,  and  the  time 
lapse  between  the  refusal  and  the  unlawful  conduct." 
Joij  Silk  Mills,  Inc.  v.  N.L.R.B.,  supra  at  741. 


158  NLRB  No.  108 ;  Mutual  Industries,  Inc.,  159  NLRB  No. 
73;  Master  Transmission  Rebuilding  Corporation  &  Master 
Parts,  Inc.,  155  NLRB  No.  35;  Hammond  &  Irving,  Incorpo- 
rated, 154  NLRB  No.  84;  Oklahoma  Sheraton  Corp.,  156 
NLRB  No.  69. 

1-  Accord :  Briggs  IGA  Foodliner,  146  NLRB  443 ;  Cameo 
Lingerie,  Inc.,  148  NLRB  535;  Strydel,  Incorporated,  supra, 
n.  11. 

"  See,  e.g.,  Joy  Silk  Mills,  Inc.  v.  N.L.R.B.,  185  F.  2d  732, 
741  (C.A.D.C),  cert,  denied,  341  U.S.  914;  N.L.R.B.  v.  Trim- 
fit  of  California,  Inc.,  211  F.  2d  206  (C.A.  9). 

"See,  e.g.,  N.L.R.B.  v.  George  Groh  &  Sons,  329  F.  2d 
265  (C.A.  10). 
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Although  the  commission  of  unfair  labor  practices 
contemporaneous  with  a  refusal  to  recognize  is  a  pow- 
erful indication  of  employer  bad  faith,  not  all  unfair 
labor  practices  are  of  a  kind  or  gravity  to  denote  a 
purpose  to  deprive  employees  of  their  right  to  collec- 
tive bargaining/^  On  the  other  hand,  bad  faith  may 
be  indicated  by  conduct  which  does  not  amount  to  an 
unfair  labor  practice.  For  instance,  in  Snow  v. 
N.L.R.B.,  308  F.  2d  687  (C.A.  9),  the  union  achieved 
a  card  majority  and  asked  for  recognition.  The  em- 
ployer, through  counsel,  assured  the  union  that  it  did 
not  believe  the  union  had  used  illegal  or  coercive  tac- 
tics in  obtaining  the  employees'  signatures,  and 
agreed  to  abide  by  a  card  check  in  determining  wheth- 
er to  recognize  the  union.  A  minister,  after  verifying 
the  employees'  signatures,  made  a  written  report  to 
the  employer  confirming  the  union's  majority  status. 
The  employer  then  reneged  on  his  agreement  and  re- 
fused to  recognize  the  union.  This  Court  affirmed  the 
Board's  finding  that  such  conduct  clearly  indicated 
bad  faith.  See  also,  N.L.R.B.  v.  Htjde,  339  F.  2d  568 
(C.A.  9) ;  N.L.R.B.  v.  Kellogg  Mills,  347  F.  2d  219 
(C.A.  9),  enforcing  147  NLRB  342;  N.L.R.B.  v. 
George  Groh  &  Sons,  329  F.  2d  265  (C.A.  10) ;  Jem 
Mfg.  Lie,  156  NLRB  No.  62. 


"  See,  e.g.,  Cameo  Lingerie,  Inc.,  148  NLRB  535,  538 ; 
Cosmodyne  Manufacturing  Company,  150  NLRB  96,  104,  n. 
29;  Hammond  &  having,  Inc.,  154  NLRB  No.  84;  Clermont's, 
Inc.,  154  NLRB  No.  Ill;  Strydel,  Inc.,  156  NLRB  No.  114; 
Aaron  Brothers  of  California,  158  NLRB  No.  108.  See  also, 
N.L.R.B.  v.  Flomatic  Corporation,  347  F.  2d  74  (C.A.  2). 
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B.  The  General  Counsel  did  not  carry  the  burden  of  prov- 
ing that  the  employer's  failure  to  recognize  the  Union 
was  motivated  by  bad  faith 

Applying  the  foregoing  principles,  we  submit  that 
the  Board  could  properly  find  that  the  evidence  ad- 
duced in  this  case  was  insufficient  to  establish  that  the 
employer's  failure  to  recognize  the  Union  was  moti- 
vated by  bad  faith.  Although  he  knew  on  September 
16  that  the  Union  was  attempting  to  organize  his  em- 
ployees, he  did  not  commit  unfair  labor  practices,^"  or 
make  anti-union  speeches,  or  engage  in  a  campaign 
of  interrogation,  or  threaten  his  employees  either  be- 
fore or  after  the  Union  told  him  that  some  had  signed 
cards.  In  fact,  the  contrary  is  true ;  Peri  assured  the 
Union  representative  and  the  employees  that  he  con- 
sidered the  matter  of  unionization  to  be  the  employees' 
business — not  his  (see  pp.  4-5,  supra).  Plainly, 
then.  Peri  did  not,  on  September  25,  decline  recogni- 
tion in  order  to  engage  in  conduct  designed  to  dissi- 
pate the  Union's  strength.  Nor  did  Peri  show  hostil- 
ity to  the  collective  bargaining  principle;  most  of  his 
employees  were  unionized,  and  he  bargained  with  two 
unions  through  the  employer  association.  He  repeat- 
edly told  the  Union  representatives  here  that  he  would 
prefer  to  deal  with  them  through  the  association." 


^®  See,  pp.  20-24,  infra. 

"  Petitioner's  attempt  (Pet.  Br.  pp.  5,  10)  to  attribute  an 
anti-union  state  of  mind  to  Peri  is  based  on  a  statement  in 
Union  agent  Atkinson's  October  1  report  to  the  Union  that 
Peri  said  he  would  never  deal  with  the  Union.  Petitioner's 
contentions  with  respect  to  this  incident  are  grossly  mislead- 
ing because  it  has  taken  the  statement  wholly  out  of  context. 
A  reading  of  the  entire  testimony   (Tr.  31,  32,  61,  74,  78) 
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Thus,  petitioner's  case  boils  down  to  the  contention 
that  a  union's  tender  of  cards  to  an  employer,  if  made 
in  a  manner  that  permits  the  employer  to  examine  the 
cards,  is  sufficient  to  erase  all  doubt  in  the  employer's 
mind  regarding  the  union's  status.  Proceeding  from 
this  assumption,  petitioner  argues  that  the  employer 
had  ''actual  knowledge"  (Br.  p.  15)  of  the  Union's 
majority  status,  and  that  the  failure  to  recognize  the 
Union  in  such  circumstances,  without  more,  evidences 
the  employer's  bad  faith.  Petitioner  also  argues  (Br. 
p.  17)  that  the  employer's  desire  to  consult  with  its 
attorney  and  its  failure  to  communicate  with  the  Un- 
ion thereafter,^^  "amply  manifests  a  complete  rejection 
of  the  principle  of  collective  bargaining."  These  con- 
tentions are  wholly  without  merit. 

We  submit  that  the  Board  was  clearly  correct  in 
concluding  that  a  mere  examination  of  proffered  au- 
thorization cards  "cannot  create  the  obligation  to  bar- 
gain or  establish  [the  employer's]  bad  faith"  (R.  24). 
An  examination  can  indicate  that  a  majority  of  em- 
ployees have  signed  cards;  it  cannot,  alone,  indicate 
the  circumstances  under  which  the  signatures  were 
solicited  or  obtained,  or  resolve  the  question  whether 
the  cards  reliably  express  the  employees'  desire  for 


shows  clearly  that  Peri  was  merely  restating  his  consistently 
held  position  (Tr.  23,  31,  32,  61,  74,  78,  105,  108,  143,  165), 
that  he  would  prefer  to  deal  with  the  Union  through  the  as- 
sociation rather  than  in  a  single-employer  unit.  This  was 
Atkinson's  understanding  of  Peri's  statement  at  the  time  he 
reported  it  to  the  Union  (Tr.  74). 

^®  Peri  consulted  with  his  attorney  on  September  26.  The 
Union  prepared  an  unfair  labor  practice  charge  on  Septem- 
ber 29,  and  filed  it  the  following  day. 
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representation.'"  Accordingly,  absent  an  affirmative 
showing  of  bad  faith,  based  on  evidence  extrinsic  to 
the  cards  themselves,  an  employer  does  not  violate  Sec- 
tion 8(a)(5)  if  he  declines  recognition  when  faced 
with  a  request  to  bargain  and  a  proffer  of  cards,  and 
instead  petitions  for  a  Board-conducted  election.  For 
it  is  universally  acknowledged  that  where,  as  here,  an 
employer  has  not  engaged  in  conduct  that  would  dis- 
tort the  election  process,  "an  election  by  secret  ballot 
is  normally  a  more  satisfactory  means  of  determining 
employees'  wishes  .  .  .  ."  Aaron  Brothers  Company 
of  California,  158  NLRB  No.  108.'*^ 

Petitioner's  attempt  to  liken  this  case  to  Snow, 
supra,  is  unavailing.  There  is  no  evidence  in  this 
case  that  the  employer  had  independent,  reliable 
knowledge  that  the  Union  represented  a  majority  of 
his  employees  when  he  declined  recognition.  In  Snow, 
the  employer  expressed  satisfaction  that  the  cards 
were  properly  obtained,  and  agreed  to  consider  them 
an  accurate  reflection  of  his  employees'  desires;  when 
the  card  check  which  he  had  agreed  would  settle  the 


"  The  Trial  Examiner  found,  in  view  of  the  almost  immedi- 
ate withdrawal  by  two  of  the  employees  of  their  authoriza- 
tions to  the  Union,  that  the  cards  "did  not  reliably  evidence  the 
considered  preference  of  the  signers"  (R.  16).  See  n.  9, 
sup^-a. 

2°  See  also,  The  Cudahxj  Packing  Co.,  13  NLRB  526,  531-532; 
N.L.R.B.  v.  Flomatic  Corporation,  347  F.  2d  74,  78  (C.A.  2), 
and  authorities  there  cited.  Address  of  Board  Chairman 
McCulloch,  1962  Proceedings,  Section  of  Labor  Relations  Law, 
American  Bar  Association,  14-17;  Bok,  The  Regulation  of 
Campaign  Tactics  in  Representation  Elections  Under  The 
National  Labor  Relations  Act,  78  Harv.  L.  Rev.  38,  122. 
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matter  showed  that  the  union  did  represent  a  majority 
of  his  employees,  he  reneged  and  refused  recognition. 
It  is  apparent  that  in  Snow,  the  employer  accepted 
the  cards  but  rejected  the  union  and  the  collective 
bargaining  principle.  In  contrast,  in  the  case  at  bar, 
the  employer  had  no  opinion  with  respect  to  the  re- 
liability of  the  cards  or  the  true  desires  of  his  em- 
ployees,^^ and  declined  recognition  in  order  to  seek 
legal  advice — a  course  of  conduct  in  which  the  Union 
fully  acquiesced  at  the  time  but  which  it  now  brands 
as  a  rejection  of  the  collective  bargaining  principle.^^ 
Since  Peri  did  not  accept  the  cards  as  a  reliable  indi- 
cation of  his  employees'  wishes,  a  card  check  by  a 


"  Contrary  to  petitioner's  contentions  (Br.  pp.  11,  15),  Peri 
did  not  have  "actual  knowledge"  that  the  Union  represented 
a  majority  of  his  employees,  and  did  not  concede  at  the  Sep- 
tember 25  meeting  that  he  did.  Peri's  actual  knowledge  was 
limited  to  the  facts  that  he  employed  seven  salesmen  and  that 
the  Union  presented  five  authorization  cards.  His  remark 
"what  comment  could  I  make?",  on  which  petitioner  so  heavily 
relies  (Br.  pp.  4,  13),  reefrs  not  to  Peri's  belief  that  the  Union 
represented  the  employees,  but  to  the  indisputable  fact  that 
the  Union  presented  five  cards — a  fact  which  is  conceded  (Tr. 
158)  but  which  is  insufficient  in  itself  to  establich  the  em- 
ployer's obligation  to  bargain.  See,  e.g.,  Snow  v.  N.L.R.B., 
308  F.  2d  687,  691  (C.A.  9)  ;  Amalgamated  Clothing  Workers 
v.  N.L.R.B.,  F.  2d  (C.A.D.C),  62  LRRM  2431. 

"  The  Examiner's  decision  takes  note  of  the  Union's  agree- 
ment that  the  employer  should  consult  his  attorney:  ".  .  .  it 
is  not  asserted  that  Peri  acted  improperly  in  delaying  action  so 
that  he  might  obtain  counsel  and  I  think  it  doctrinaire  to  con- 
clude that  by  failing  to  communicate  with  the  Union  before 
September  30  he  demonstrated  a  determination  not  to  afford 
the  salesmen  their  right  to  have  representation"  (R.  16). 
See,  infra,  pp.  15-16. 
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neutral  party  or  directly  by  the  employer  would  have 
been  pointless.^^ 

Petitioner's  further  contention  (Br.  p.  17),  that 
the  employer's  desire  to  consult  his  attorney,  and  his 
subsequent  failure  to  communicate  with  the  Union 
(between  September  26  and  30)  ''amply  manifests  a 
complete  rejection  of  the  principle  of  collective  bar- 
gaining" is  a  gross  exaggeration.  Assuming,  argu- 
endo, that  an  employer's  desire  to  consult  his  attor- 
ney when  faced  with  a  demand  to  make  a  legal  com- 
mitment could  ever  be  considered  an  unfair  labor 
practice  or  evidence  of  bad  faith,  this  case  is  surely 
not  an  appropriate  vehicle  for  such  a  finding.  Here, 
Peri,  completely  inexperienced  in  matters  of  this 
sort,-^  was  confronted  by  three  Union  officials  who 
demanded  that  he  sign  a  recognition  agreement. 
Faced  with  that  demand,  Peri  expressed  his  lack  of 
understanding  with  respect  to  the  import  or  signifi- 
cance of  the  obligations  he  was  being  asked  to  assume. 
Union  agent  Roddick  acknowledged  Peri's  dilemma 
and  suggested  that  he  "was  entitled  to  a  lawyer  to 


"  Petitioner's  attempt  to  imply  (Br.  p.  15)  that  the  em- 
ployer directly  participated  in  a  card  check  and  then  repudi- 
ated the  "results,"  is  unsupported  by  the  record.  As  noted, 
supra,  n.  5,  the  Union  dropped  its  suggestion  that  Peri 
check  the  cards  against  the  payroll,  and  left  the  September 
25  meeting  without  having  the  signatures  verified.  Thus, 
there  was  no  check  and  no  "results"  to  be  repudiated  by  the 
employer.  In  any  event,  even  had  the  Union  insisted  on  a 
check  of  the  cards,  the  employer  could  have  refused,  without 
violating  Section  8(a)(5)  of  the  Act.  Strydel  Incorporated, 
156  NLRB  No.  114. 

"  The  Company's  labor  relations  are  handled  by  an  em- 
ployer association,  supra,  pp.  2-3,  n.  2. 
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have  this  clarified  better"  (Tr.  20,  22).  The  Union 
agents  left  shortly  thereafter,  deferring  their  demand 
for  recognition  until  after  Peri  consulted  his  attorney. 
At  the  hearing  Union  agent  Roddick  conceded  that 
the  Union  made  no  further  attempt  to  contact  the 
employer,  indeed,  did  not  even  consider  such  a  course 
of  action.  Instead,  not  knowing  whether  the  em- 
ployer had  signed  the  agreement  or  had  consulted  his 
attorney,  the  Union,  five  days  after  its  only  meeting 
with  the  employer,  filed  a  charge  alleging  a  bad  faith 
refusal  to  bargain.  Under  these  circumstances,  we 
submit  that  petitioner's  contention  that  the  employer 
rejected  the  collective  bargaining  principle  finds  no 
support  in  the  record.  Cf.  Phelps  Dodge  Corp.  v. 
N.L.R.B.,  354  F.  2d  591  (C.A.  7).'' 

In  sum,  petitioner  has  failed  to  show  that  the  evi- 
dence adduced  at  the  hearing — involving  mostly  in- 
action by  both  Union  and  employer — requires  a  find- 
ing that  the  employer  was  motivated  by  bad  faith  in 
failing  to  recognize  the  Union  on  September  25.  In- 
deed, the  Trial  Examiner  found  it  necessary  to  dis- 
tinguish between  1)  the  fact  that  recognition  was  not 
granted,  and  2)  a  conscious  decision  by  the  employer 
not  to  recognize  the  Union;  he  held  that  there  was 
no  support  in  the  record  for  the  latter   (Tr.  159). 


2=  In  N.L.R.B.  v.  Hoive  Scales,  Inc.,  311  F.  2d  502  (C.A.  7), 
the  case  cited  by  petitioner  to  support  its  contention  that  fail- 
ure of  the  employer  to  contact  the  union  within  four  days, 
constitutes  "undue  delay,"  the  union  had  written  to  the  em- 
ployer twice,  but  did  not  receive  an  answer  for  six  weeks. 
The  other  case  cited  by  petitioner  (Economy  Food  Center, 
Inc.,  142  NLRB  901,  enfd.  333  F.  2d  468  (C.A.  7)),  does  not 
appear  to  stand  for  the  proposition  for  which  it  is  cited. 
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Such  a  finding  is  surely  not  tantamount  to  the  "af- 
firmative showing  of  bad  faith"  (Aaron  Brothers  of 
California,  supra)  required  to  support  an  unfair  la- 
bor practice  finding  in  this  type  of  case. 

Petitioner  has  cited  a  dozen  cases  (Br.  p.  12) 
which,  it  claims,  show  that  the  Board  has  held  con- 
duct "precisely  identical"  to  this  employer's  to  be  an 
unfair  labor  practice.  Its  contention  is  refuted  by 
every  case  it  cites;  as  we  nov/  show,  each  is  dis- 
tinguishable from  the  instant  case  in  a  substantial 
and  significant  way.  Dixon  Ford  Shoe  Co.,  Inc.,  150 
NLRB  861,  is  a  case  precisely  like  Snow,  supra,  in 
which  the  employer  agreed  to  accept  authorization 
cards  as  an  accurate  reflection  of  the  employees'  de- 
sires, and  then  refused  recognition  when  the  cards 
showed  a  majority  for  the  union.  In  Cullen-Thomp- 
son  Motor  Co.,  94  NLRB  1252,  enf'd.  201  F.  2d  369 
(C.A.  10),  the  employer  had  no  doubt  about  the  un- 
ion's majority  status  and  told  the  union  that  there 
was  no  reason  why  he  should  not  recognize  and  bar- 
gain with  it;  he  later  refused  to  do  so,  informing  the 
union  he  would  not  even  honor  a  certification  based 
on  a  Board  election.  In  Robert  P.  Scott,  Inc.,  134 
NLRB  1120,  the  employer  accepted  the  authorization 
cards  as  indicative  of  a  union  majority,  but  then  in- 
formed the  union  that  he  could  "fire  all  these  men," 
that  he  would  not  negotiate,  that  he  "would  never 
work  Union,"  and  that  he  would  operate  his  business 
any  way  he  wanted.  In  Webb  Fuel  Company,  135 
NLRB  309,  enf'd.  308  F.  2d  936  (C.A.  6),  the  em- 
ployer, after  being  informed  by  the  union   that  it 


18 

had  signed  up  his  only  two  office  employees,  asked 
both  employees  if  they  had  joined.  The  employees 
confirmed  the  fact,  but  the  employer  then  refused 
recognition.  In  Kellogg  Mills,  147  NLRB  342,  enf 'd. 
347  F.  2d  219  (C.A.  9)  and  Jem  Mfg.,  Inc.,  156 
NLRB  No.  62,  the  employers  acknowledged  the  un- 
ions' majority  status  and  commenced  bargaining. 
Thereafter,  in  each  case,  the  employer  retained  new 
counsel,  and  withdrew  recognition,  claiming  that 
prior  to  commencing  negotiations  it  actually  had  a 
good  faith  doubt  as  to  the  unions'  majority.  Similar- 
ly, in  Air  Filter  Sales  &  Service  of  Denver,  Inc.,  142 
NLRB  384,  the  employer  first  accepted  the  union's 
majority,  established  by  authorization  cards,  and 
proceeded  to  discuss  contract  proposals.  Later,  the 
employer  evaded  the  union  and  failed  to  return  its 
numerous  phone  calls.  Finally,  the  company's  board 
of  directors  and  officers  refused  to  deal  with  the 
union  on  the  ground  that  the  financial  condition  of 
the  company  precluded  unionization  of  its  employees. 
In  Greyhound  Terminal,  137  NLRB  87,  89,  enf'd. 
314  F.  2d  43  (C.A.  5),  the  employer  told  the  union 
that  there  was  no  doubt  in  his  mind  that  the  union 
represented  his  employees.  Later  he  said  he  had 
"talked  too  much"  and  demanded  an  election.  The 
employer  in  George  Groh  &  Sons,  141  NLRB  931, 
enf'd  329  F.  2d  265  (C.A.  10),  declined  a  card  check 
saying  that  "he  was  satisfied"  that  the  union  repre- 
sented the  employees.  Despite  such  acknowledgement 
he  told  the  union's  officials  that  he  wasn't  interested 
in  the  union,  that  they  were  wasting  their  time  be- 
cause he  wanted  no  part  of  the  union.     When  the 
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union  persisted,  the  employer  sent  its  counsel  to  his 
lawyer,  who,  it  turned  out,  was  not  in  town.  The 
employer  then  advised  union's  counsel  that  it  had 
retained  another  attorney  to  represent  it  and  sug- 
gested he  deal  with  that  attorney.  When  the  union's 
attorney  sought  to  do  so,  he  was  advised  that  the  at- 
torney had  not  been  retained  by  the  employer.  In 
Henry  Spen  &  Company,  Inc.,  150  NLRB  138,  the 
employer  consistently  evaded  meeting  with  the  union. 
During  a  10-day  period  the  union  repeatedly  tele- 
phoned the  employer's  representative,  but  was  told 
each  time  that  he  was  not  in.  The  calls  were  never 
returned.  Finally,  the  union  sent  a  telegram  to  the 
employer  offering  to  make  available  to  him  ''docu- 
mentary proof  of  its  status  as  majority  representa- 
tive of  your  employees"  {id.  at  153).  The  company 
did  not  reply.  In  Harry's  TV  Sales,  143  NLRB  450, 
the  union  received  signed  authorizations  from  all  six 
of  the  employer's  employees.  It  submitted  the  cards 
and  asked  for  recognition.  At  the  same  time,  all 
employees  picketed  the  employer's  premises.  When 
the  employer's  attorney  asked  for  an  opportunity  to 
investigate  the  circumstances  under  which  the  cards 
were  signed,  the  union's  agent  offered  to  make  all 
employees  available  for  questioning  and  suggested  an 
immediate  election.  Employer's  counsel  then  declined 
recognition  on  the  basis  that  the  employer  would  be 
put  in  an  unfair  competitive  position  if  it  had  to 
meet  the  union's  "ridiculous"  demands  {id.,  at  453). 
The  employer  then  committed  unfair  labor  practices 
which  broke  the  strike. 
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Thus,  contrary  to  petitioner,  it  is  evident  that  the 
Board  has  not  held  an  employer  in  violation  of  Sec- 
tion 8(a)(5)  under  the  circumstances  present  here. 
For  a  mere  proffer  of  cards,  an  agreement  that  the 
employer  would  consult  his  attorney,  and  an  absence 
of  communication  for  4-5  days  are  clearly  an  insuf- 
ficient basis  on  which  to  make  "an  affirmative  show- 
ing of  bad  faith."  ^' 

C.    Petitioner's  remaining  contentions  are  without  merit 

Petitioner  contends  that  the  Board  erred  in  failing 
to  find  that  the  employer  violated  Section  8(a)(1) 
of  the  Act  by  threatening  certain  pickets  (not  em- 
ployees) on  various  occasions  from  mid-October  to 
mid-November.  It  argues,  in  effect,  that  such  conduct 
shows  that  the  employer,  in  declining  recognition  on 
September  25,  did  so  in  bad  faith,  intending  to  gain 
time  in  which  to  dissipate  the  Union's  support.  Both 
contentions  are  without  merit."^ 

It  is  clear  that  the  issue  now  injected  by  the  Union 
was  not  properly  before  the  Trial  Examiner  or  Board. 
The  complaint  (R.  5-8)  did  not  allege  that  the  em- 
ployer had  violated  Section  8(a)  (1)  of  the  Act  and 
did  not  allege  conduct  which  could  support  such  a 


^*=  See  Superex  Drugs,  Inc.,  150  NLRB  972,  and  cases  cited, 
supra,  n.  12. 

"  The  Trial  Examiner,  whose  decision  was  affirmed  by  the 
Board,  refused  to  find  a  Section  8(a)  (1)  violation  because  the 
complaint  failed  to  allege  either  a  violation  of  that  section,  or 
any  conduct  which  could  support  such  a  finding  (R.  5-8,  15). 
He  found,  in  any  event,  that  "the  threats  were  uttered  some 
time  after  the  Union  had  lost  its  majority  and  have  no 
relevance  to  that  loss"  (R.  16). 
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finding.  Neither  General  Counsel  nor  petitioner 
sought  to  include  such  allegations  by  amending  the 
complaint,-*  and  no  motion  was  made  to  confoiTn  the 
pleadings  to  the  proof.  Under  the  circumstances,  it  is 
clear  that  the  employer  did  not  have  notice  or  suf- 
ficient opportunity  to  fully  litigate  an  8(a)  (1)  issue 
and  in  fact  did  not  do  so.  Although  counsel  for  em- 
ployer cross-examined  the  Union's  witnesses,  he  did 
not  produce  any  witnesses  of  his  own  to  impeach  or 
rebut  their  testimony,  nor  did  he  offer  additional  evi- 
dence. Clearly,  these  omissions  could  have  been  recti- 
fied had  counsel  known  that  an  8(a)(1)  issue  was 
in  the  case.  In  asking  the  Board,  and  the  Court,  to 
find  a  violation  not  alleged  or  litigated,  petitioner  is 
at  odds  with  settled  judicial  precedent  precluding 
such  finding,^^  with  Section  5  of  the  Administrative 


-^  In  fact,  counsel  for  General  Counsel  disclaimed  any  intent 
to  prove  a  Section  8(a)(1)  violation  (Tr.  36-38,  114).  See 
I.U.E.  v.  N.L.R.B.,  289  F.  2d  757  (C.A.D.C).  Union's  counsel 
did  not  give  the  slightest  indication  that  it  was  seeking  to 
prove  an  8(a)  (1)  violation  until  it  submitted  its  brief  to  the 
Trial  Examiner. 

^'  Douds  v.  International  Longshoremen's  Ass'n,  241  F.  2d 
278,  283  (CA.  2).  "The  complaint,  much  like  a  pleading  in 
a  proceeding  before  a  court,  is  designed  to  notify  the  adverse 
party  of  the  claims  that  are  to  be  adjudicated  so  that  he  may 
prepare  his  case,  and  to  set  a  standard  of  relevance  which 
shall  govern  the  proceedings  at  the  hearing."  See  also, 
N.L.R.B.  v.  Bradlerj  Washfountain  Co.,  192  F.  2d  144,  149 
(CA.  7)  ;  N.L.R.B.  v.  E&B  Breiving  Co.,  276  F.  2d  594,  598- 
599  (CA.  6),  cert,  denied,  366  U.S.  908;  N.L.R.B.  v.  Johnson, 
322  F.  2d  216  (CA.  6),  cert,  denied,  376  U.S.  951;  North- 
eastern Indiana  Bldg.  &  Constr.  Trades  Council  V.  N.L.R.B., 
352  F.  2d  696,  698-699  (CA.  D.C)  and  cases  cited  at  n.  4; 
N.L.R.B.  v.  Majestic  Weaving  Co.,  Inc.,  355  F.  2d  854  (CA. 
2). 


22 

Procedure  Act  (5  U.S.C.  1004),^''  with  Section  10(b) 
of  the  NLRA,^^  and  with  Section  102.15  of  the  Board's 
Rules  and  Regulations.^- 

Independent  Metal  Workers  Union  Local  1  (Hughes 
Tool  Co.),  147  NLRB  1573,  and  N.L.R.B.  v.  Puerto 
Rico  Raijon  Mills,  293  F.  2d  941  (C.A.  1),  relied 
upon  by  petitioner  (Br.  p.  18),  are  clearly  distinguish- 
able. In  Hughes,  both  the  Trial  Examiner  (at  p. 
1602)  and  the  Board  majority  (at  p.  1576)  concluded 
that  "where  the  complaint  clearly  describes  an  action 
which  is  alleged  to  constitute  an  unfair  labor  practice 
.  .  .,"  and  the  conduct  alleged  is  fully  litigated,  the 
Board  may  find  that  it  violates  a  section  of  the  Act  in 
addition  to  that  alleged  in  the  complaint,  even  though 
General  Counsel  had  chosen  "not  to  allege  as  a  legal 
conclusion  that  the  pleaded  and  litigated  facts  violate 
those  [additional]  sections  of  the  Act."  Similarly,  in 
Puerto  Rico  Rayon  Mills,  supra,  although  the  section 
of  the  Act  which  the  Board  found  violated  was  not 
included  in  the  complaint,  the  conduct  which  sup- 
ported the  Board's  finding  iva^  alleged,  and  was  fully 


^^  Section  5  provides,  "In  eveiy  case  of  adjudication  required 
by  statute  to  be  determined  on  the  record  after  opportunity  for 
an  agency  hearing  ...  (a)  Persons  entitled  to  notice  of  an 
agency  hearing  shall  be  timely  informed  of  . .  .  (3)  the  matters 
of  fact  and  law  asserted." 

"  Section  10(b)  refers  to  "a  complaint  stating  the  charges." 

^~  Section  102.15  provides  that  a  complaint  must  contain  a 
"clear  and  concise  description  of  the  acts  which  are  claimed 
to  constitute  unfair  labor  practices,  including,  where  known, 
the  approximate  dates  and  places  of  such  acts  and  the  names 
of  the  respondent's  agents  or  other  representatives  by  whom 
committed." 
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litigated  at  the  hearing.  See  also  N.L.R.B.  v.  H.E. 
Fletcher  Co.,  298  F.  2d  594,  600  (C.A.  1).  Here,  in 
contrast,  the  complaint  alleged  neither  the  conduct 
nor  the  section  supposedly  violated,  and  the  issue  was 
not  fully  litigated  at  the  hearing. 

In  any  event,  it  is  clear  that  the  employer's  con- 
duct at  the  picket  line  was  neither  in  response  to,  nor 
directed  against,  the  Union's  organizational  campaign 
and  was  not  the  kind  of  conduct  designed  to  dis- 
courage his  employees  from  joining  the  Union.^  Rath- 
er the  ''threats"  ^*  were  made  in  angry  response  to 
the  picketing  of  the  employer's  premises  with  signs 
accusing  him  of  unfair  labor  practices  (Tr.  122),  and 
to  the  success  of  the  pickets  who,  on  several  occasions, 


"  See  cases  cited,  supra,  n.  15. 

^*  The  threats  of  harm  sometime  in  the  future  "after  all  this 
is  over  .  .  ."  (Tr,  127),  were  obviously  empty.  Mrs.  Walker, 
a  picket  who  was  threatened  once  in  six  weeks  of  picketing 
testified  that  she  was  "enjoying  it  very  much,"  that  she 
"didn't  want  to  be  rude  and  laugh  in  [manager  Ackerson's] 
face"  (Tr.  119),  and  just  continued  to  picket.  Another  picket, 
Mrs.  Bostick,  was  also  threatened  once  during  her  shorter 
employment  on  the  picket  line  (Tr.  110-116).  A  third  picket, 
Joe  Pimental,  was  threatened  on  several  occasions  by  Serpa 
himself.  The  record  shows  that  Serpa  is  a  "little  fellow  of 
advanced  age"  (Tr.  129)  with  one  arm  (Tr.  128-129),  who 
is  "sick  and  can't  work"  (Tr.  50).  Pimental  is  34  years  old, 
weighs  220  pounds  and  is  six  feet  tall.  Although  Pimental 
testified  to  his  belief  that  "all  [Serpa's]  strength  is  in  that 
one  hand"  (Tr.  130),  it  is  apparent  that  Pimental  lacked 
Mrs.  Walker's  ability  to  place  these  incidents  in  perspective. 
Cf.  Drivers  Union  V.  Meadowmoor  Co.,  312  U.S.  287,  293; 
Free  Play  Togs,  Inc.,  140  NLRB  1428 ;  Twin  Kee  Mfg.  Co., 
130  NLRB  614.  No  attempt  was  ever  made  to  carry  out  these 
threats  (Tr.  116,  120). 
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turned  away  prospective  customers  and  deliveries  (Tr 
113,  118-119,  122,  124,  126-127).  Thus,  it  cannot  be 
said  that  the  employer's  conduct  in  October  and  No- 
vember shows  that  on  September  25  he  declined  rec- 
ognition because  of  anti-union  animus,  and  that  he 
then  intended  to  undertake  a  course  of  conduct  de- 
signed to  undermine  the  Union.^^  As  we  have  shown, 
supra,  pp.  4-5,  11,  Peri's  attitude  toward  unionization 
was  reflected  in  his  "hands  off"  statements  to  the 
Union  agents  and  the  employees  at  the  time  of  the 
Union's  campaign,  and  his  total  lack  of  any  campaign 
activity — legal  or  illegal — against  the  Union,  even 
though  he  was  told  on  September  16  that  the  Union 
intended  to  organize  his  salesmen. 


3=  The  employer  was  well  aware,  at  the  time  of  these  inci- 
dents, that  a  majority  of  the  employees  did  not  want  the  Union 
to  represent  them  (R.  14;  Tr.  145-146,  R.  Exh.  2,  3). 
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CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  sub- 
mitted that  the  petition  to  review  and  set  aside  the 
Board's  order  should  be  denied. 


Arnold  Ordman, 

General  Counsel, 

DOMINICK  L.  MaNOLI, 

Associate  General  Counsel, 

Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
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Marcel  Mallet-Prevost 
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APPENDIX  A 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  73  Stat.  519, 
29  U.S.C.,  Sees.  151,  et  seq.)  are  as  follows: 

Rights  of  Employees 

See.  7.  Employees  shall  have  the  right  to  self-or- 
ganization, to  form,  join,  or  assist  labor  organizations, 
to  bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  other  concerted  ac- 
tivities for  the  purpose  of  collective  bargaining  or 
other  mutual  aid  or  protection,  and  shall  also  have 
the  right  to  refrain  from  any  or  all  of  such  activities 
except  to  the  extent  that  such  right  may  be  affected 
by  an  agreement  requiring  membership  in  a  labor  or- 
ganization as  a  condition  of  employment  as  author- 
ized in  section  8(a)  (3). 

Unfair  Labor  Practices 

Sec.  8(a)  It  shall  be  an  unfair  labor  practice  for 
an  employer — 

(1)  to  interfere  with,  restain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7; 

*         *         *         * 

(5)  to  refuse  to  bargain  collectively  with  the 
representatives  of  his  employees,  subject  to  the 
provisions  of  section  9(a). 


Representatives  and  Elections 

See.  9(a)     Representatives  designated  or  selected 
for  the  purposes  of  collective  bargaining  by  the  ma- 
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jority  of  the  employees  in  a  unit  appropriate  for 
such  purposes,  shall  be  the  exclusive  representatives 
of  all  the  employees  in  such  unit  for  the  purposes  of 
collective  bargaining  in  respect  to  rates  of  pay,  v^ages, 
hours  of  employment,  or  other  conditions  of  employ- 
ment .  .  . 

(c)  (1)  Whenever  a  petition  shall  have  been  filed, 
in  accordance  with  such  regulations  as  may  be  pre- 
scribed by  the  Board — 

(A)  by  an  employee  or  group  of  employees  or 
any  individual  or  labor  organization  acting  in 
their  behalf  alleging  that  a  substantial  number  of 
employees  (i)  v^^ish  to  be  represented  for  collec- 
tive bargaining  and  that  their  employer  declines 
to  recognize  their  representative  as  the  repre- 
sentative defined  in  section  9(a),  or  (ii)  assert 
that  the  individual  or  labor  organization,  which 
has  been  certified  or  is  being  currently  recog- 
nized by  their  employer  as  the  bargaining  repre- 
sentative, is  no  longer  a  representative  as  defined 
in  section  9(a) ;  or 

(B)  by  an  employer,  alleging  that  one  or  more 
individuals  or  labor  organizations  have  presented 
to  him  a  claim  to  be  recognized  as  the  representa- 
tive defined  in  section  9(a) ; 

the  Board  shall  investigate  such  petition  and  if  it  has 
reasonable  cause  to  believe  that  a  question  of  represen- 
tation affecting  commerce  exists  shall  provide  for  an 
appropriate  hearing  upon  due  notice.  Such  hearing 
may  be  conducted  by  an  officer  or  employee  of  the  re- 
gional office,  who  shall  not  make  any  recommendations 
with  respect  thereto.  If  the  Board  finds  upon  the 
record  of  such  hearing  that  such  a  question  of  rep- 
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resentation  exists,  it  shall  direct  an  election  by  secret 
ballot  and  shall  certify  the  results  thereof. 
*         *         *         * 

(5)  In  determining  whether  a  unit  is  appropriate 
for  the  purposes  specified  in  subsection  (b)  the  extent 
to  which  the  employees  have  organized  shall  not  be 
controlling. 


Prevention  of  Unfair  Labor  Practices 

Sec.  10(b)  Whenever  it  is  charged  that  any  per- 
son has  engaged  in  or  is  engaging  in  any  such  un- 
fair labor  practice,  the  Board,  or  any  agent  or  agency 
designated  by  the  Board  for  such  purposes,  shall  have 
power  to  issue  and  cause  to  be  served  upon  such  per- 
son a  complaint  stating  the  charges  in  that  respect, 
and  containing  a  notice  of  hearing  before  the  Board 
or  a  member  thereof,  or  before  a  designated  agent  or 
agency,  at  a  place  therein  fixed,  not  less  than  five 
days  after  the  sei-ving  of  said  complaint  .  .  . 

(c)  *  *  *  If  upon  the  preponderance  of  the  testi- 
mony taken  the  Board  shall  be  of  the  opinion  that  any 
person  named  in  the  complaint  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue 
and  cause  to  be  served  on  such  person  an  order  re- 
quiring such  person  to  cease  and  desist  from  such  un- 
fair labor  practice  and  to  take  such  affirmative  action 
including  reinstatement  of  employees  with  or  without 
back  pay,  as  will  effectuate  the  policies  of  this  Act: 


(e)  The  Board  shall  have  power  to  petition  any 
court  of  appeals  of  the  United  States,  .  .  .  within  any 
circuit  .  .  .  wherein  the  unfair  labor  practice  in  ques- 
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tion  occurred  or  wherein  such  person  resides  or  trans- 
acts business,  for  the  enforcement  of  such  order  and 
for  appropriate  temporary  relief  or  restraining  order, 
and  shall  file  in  the  court  the  record  in  the  proceed- 
ings, as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the 
court  shall  cause  notice  thereof  to  be  seized  upon 
such  person,  and  thereupon  shall  have  jurisdiction  of 
the  proceeding  and  of  the  question  determined  therein, 
and  shall  have  power  to  grant  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and 
to  make  and  enter  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in  whole  or 
in  part  the  order  of  the  Board.  No  objection  that 
has  not  been  urged  before  the  Board,  its  member, 
agent,  or  agency,  shall  be  considered  by  the  court,  un- 
less the  failure  or  neglect  to  urge  such  objection  shall 
be  excused  because  of  extraordinary  circumstances. 
The  findings  of  the  Board  with  respect  to  questions  of 
fact  if  supported  by  substantial  evidence  on  the  rec- 
ord considered  as  a  whole  shall  be  conclusive.  If  ei- 
ther party  shall  apply  to  the  court  for  leave  to  adduce 
additional  evidence  and  shall  show  to  the  satisfaction 
of  the  court  that  such  additional  evidence  is  material 
and  that  there  were  reasonable  grounds  for  the  failure 
to  adduce  such  evidence  in  the  hearing  before  the 
Board,  its  member,  agent,  or  agency,  the  court  may 
order  such  additional  evidence  to  be  taken  before  the 
Board,  its  member,  agent,  or  agency,  and  to  be  made 
a  part  of  the  record  ....  Upon  the  filing  of  the  rec- 
ord with  it,  the  justification  of  the  court  shall  be 
exclusive  and  its  judgment  and  decree  shall  be  final, 
except  that  the  same  shall  be  subject  to  review  by  the 
.  .  .  Supreme  Court  of  the  United  States  upon  writ  of 
certiorari  or  certification  as  provided  in  section  1254 
of  title  28. 
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(f )  Any  person  aggrieved  by  a  final  order  of  the 
Board  granting  or  denying  in  whole  or  in  part  of 
relief  sought  may  obtain  a  review  of  such  order  in 
any  circuit  court  of  appeals  of  the  United  States  in 
the  circuit  wherein  the  unfair  labor  practice  in  ques- 
tion was  alleged  to  have  been  engaged  in  or  wherein 
such  person  resides  or  transacts  business,  or  in  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia,  by  filing  in  such  court  a  written  petition 
praying  that  the  order  of  the  Board  be  modified  or 
set  aside.  A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the  Board, 
and  thereupon  the  aggrieved  party  shall  file  in  the 
court  the  record  in  the  proceeding,  certified  by  the 
Board,  as  provided  in  Section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the 
court  shall  proceed  in  the  same  manner  as  in  the 
case  of  an  application  by  the  Board  under  subsection 
(e)  of  this  section,  and  shall  have  the  same  jurisdic- 
tion to  grant  to  the  Board  such  temporary  relief  or 
restraining  order  as  it  deems  just  and  proper,  and  in 
like  manner  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Board ;  the 
findings  of  the  Board  with  respect  to  questions  of  fact 
if  supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  shall  in  like  manner  be  con- 
clusive. 
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In  view  of  certain  statements  made  by  Respondent 
in  its  connterstatement  of  the  ease  which  result  in 
distoi-tion  of  the  pertinent  facts,  Petitioner  desires 
to  emphasize  and  place  in  proper  perspective  certain 
facts  which  have  a  critical  bearing  upon  the  resolu- 
tion of  the  issue  on  appeal  which  is  whether  there  is 
sul^stantial  evidence  to  support  Respondent  NLRB's 
finding- — contrary  to  the  finding  of  the  Trial  Exam- 
iner who  heard  the  case — that  the  Employer  in  bad 
faith  declined  to  recognize  and  bargain  with  the 
Union. 


Thus,  although  Respondent,  in  its  brief,  character- 
izes Mr.  Peri,  who  owns  fifty  per  cent  of  the  shares 
of  the  employer  corporation  and  who  is  the  general 
manager  thereof,  as  completely  inexperienced  in  labor 
relations  and,  therefore,  impliedly  oblivious  to  the 
realities  of  the  meeting  at  which  Petitioner  demanded 
recognition  as  the  representative  of  the  Employer's 
sales  personnel,  the  conclusion  is  inescapable  that 
Peri  was  in  fact  well  prepared  for  Petitioner's  visit. 

Peri  knew  that  for  ten  days  prior  to  the  meeting 
of  SeptemlDcr  25,  1964,  at  which  Petitioner's  repre- 
sentatives made  their  demand  for  recognition.  Peti- 
tioner had  been  picketing  the  premises  of  the  Employer 
(R.  Vol.  1-B,  p.  143).  Subsequent  to  his  knowl- 
edge of  the  picketing,  and  in  direct  coyisequence  of 
it,  Peri,  who  Respondent  implies  had  no  idea  what 
was  going  on  when  Petitioner  presented  him  with  its 
demand  for  recognition,  in  fact,  had  had  meetings 
and  conferences  with  representatives  of  the  employer 
association  which  represented  John  P.  Serpa,  Inc.  in 
labor  relations  with  other  imions  (R.  Vol.  1-A,  p. 
10;  R.  Vol.  1-B,  pp.  169,  170.)  Grudging  admissions 
by  Peri  on  cross-examination  reveal  that  these  meet- 
ings concerned  discussions  at  length  about  the  Peti- 
tioner's organizational  activities  and  establish  that 
Peri  had  knowledge,  forewarning  and  ample  prepa- 
ration as  to  Petitioner's  organizational  purpose.  Peri 
also  admits  that  lietween  the  time  the  picketing  com- 
menced and  the  time  of  the  demand  he  discussed  the 
picketing  with  Union  agents  Paddock  and  Atkinson 
(R.  Vol.  1-B,  pp.  168,  169). 


Thus,  on  September  25,  1964  the  Petitioner's  of- 
ficials met  with  a  well  prepared  Peii.  The  demand 
for  reeogiiition  of  the  Petitioner  as  the  collective  bar- 
gaining- representative  of  the  sales  employees  was 
made,  and  the  signed  authorization  cards  of  a  ma- 
jority of  these  employees  were  given  to  Peri  for  his 
inspection.  The  record  is  clear  that  Peri  carefidly 
examined  these  cards  (contrary  to  Respondent's  as- 
sertion that  Peri  only  "glanced  briefly"  at  them — 
Respondent's  Brief,  p.  3),  and  admitted  that  the  cards 
contained  the  signatures  of  all  of  his  salesmen  except 
Freitas  and  Da^is  (R.  Vol.  1-A,  p.  18;  Vol.  1-B,  p. 
158).  He  had  the  option  of  checking  them  against  his 
payroll  records  (R.  Vol.  1-A,  pp.  83-84)  or  having  a 
third  party  check  them  (R.  Vol.  1-A,  pp.  28-29),  but 
only  seven  familiar  employees  were  involved.  The 
cards  were  valid,  and  Peri  knew  that  he  had  been 
presented  ^^^^th  evidence  which  he  had  no  reason  to 
doubt  and  which  established  that  five  of  his  seven 
employees  wanted  the  Union  to  represent  them.  In 
suni,  Peri  accepted  the  fact  that  he  had  been  pre- 
sented with  valid  authorization  cards  signed  by  five 
of  his  seven  employees.  In  fact.  Peri  never,  at  any 
time — not  even  during  the  Hearing — attempted  to 
deny  the  fact  that  he  had  no  doubt  on  September  25, 
1964  that  the  Petitioner  did  in  fact  represent  a  ma- 
jority of  his  sales  employees. 

When  Peri  pleaded  ignorance  as  to  what  Petitioner 
wanted  ])y  its  demand  for  recognition,  Roddick  sug- 
gested that  Peri  then  and  there  call  Peri's  lawyer. 


Peri  said  that  he  could  not  reach  his  lawyer  so  late  in 
the  day  (it  was  almost  6:00  P.M.),  and  told  Roddick 
that  he  could  *' probably  get  him  tomorrow"  (R.  Vol. 
1-A,  p.  20).  Roddick  gave  Peri  his  business  card  and 
wrote  on  it  Roddick's  home  phone  number  so  that 
Peri  could  reach  him  over  the  weekend.  In  spite  of 
this  unequivocal  continuing  demand  for  recognition 
and  the  continuation  of  the  picketing,  Peri  never 
again  commimicated  with  Roddick  or  any  other  of 
Petitioner's  officials,  except  that  he  told  one  of  the 
Petitioner's  business  agents  some  five  days  later  that 
he  would  neve7'  sign  a  recognition  agreement  with 
Petitioner  (R.  Vol.  1-A,  p.  74). 

The  Trial  Examiner,  upon  hearing  all  the  evidence 
in  proceedings  before  him,  and  personally  observing 
the  demeanor  and  other  indications  of  credibility  of 
the  witnesses,  concluded  that  the  employer  did  not 
have  a  good  faith  doubt  of  the  Petitioner's  majority 
status  at  the  time  of  Petitioner's  demand  for  recog- 
nition on  September  25,  1964,  and  apparently  just 
''climg  to  the  hope  that  the  Union  would  just  go 
away"  (R.  Vol.  1,  p.  16). 

In  its  ])rief  the  Respondent  repeats  the  language 
of  the  Board's  decision  to  the  effect  that  the  Board 
adopted  the  ''fact  findings,  credibility  resolutions  and 
conclusion  of  the  Trial  Examiner"  (Respondent's 
Brief,  p.  6).  It  is  respectfully  submitted  that  if  the 
fact  findings  and  credibility  resolutions  of  the  Trial 
Examiner  are  adopted,  the  refusal  to  bargain  charge 
must  be  upheld. 


This  failure  to  in  fact  give  proper  weight  to  tlie 
Trial  Examiner's  findings  of  fact  and  credibility  reso- 
hitions  constitutes  the  defective  foundation  for  Re- 
spondent's entire  argiunent.  Respondent  advances 
three  contentions  in  its  attempt  to  avoid  the  simple 
and  direct  fact  that  its  Trial  Examiner  who  observed 
the  witnesses  concluded  that  Peri  did  not  have  a  good 
faith  doubt  as  to  the  Union's  majority  status. 

First,  Respondent  attempts  to  bury  under  mislead- 
ing citations  the  fact  that  this  Court  has  properly  and 
acciu'ately  stated  its  fmiction  upon  review  of  Decisions 
and  Orders  of  the  National  Labor  Relations  Board. 
Thus,  in  Snotv  d-  Sons  v.  NLRB,  134  NLRB  709, 
enf'd  308  F.  2d  687  (9th  Cir.,  1962),  this  Court  clearly 
set  forth  the  Supreme  Court's  Univer.sal  Camera  cri- 
terion for  review  of  an  NLRB  decision  in  which  the 
Board  does  not  agree  with  its  Trial  Examiner  on 
issues  of  fact,  and  credibility.  (See  Petitioner's  Open- 
ing Brief  at  pages  8  and  9.) 

Respondent  cites  several  decisions  jourportedly  con- 
trolling on  the  question  of  review  of  Respondent's 
findings  and  conclusions  on  the  issues  of  fact.  Each 
case,  however,  has  distinguishing  features  and  none 
purport  to  change  the  landmark  rule  of  Universal 
Camera. 

Thus,  in  International  Woodworkers  v.  NLRB 
(C.A.D.C),  263  F.  2d  483,  cited  by  Respondent  at 
fjage  seven  of  its  brief,  the  court  quotes  the  Supreme 
Court's  decision  in  NLRB  v.  Truitt  Mfg.  Co.,  351 
U.S.  149,  as  follows: 


Each  case  must  turn  ujjon  its  particular  facts. 
The  inquiry  must  always  be  whether  or  not  imder 
the  circumstances  of  the  particular  case  the  stat- 
utory obligation  to  bargain  in  good  faith  has  been 
met.  (263  F.  2d  483,  485.) 

And,  in  Oil  Chemical  &  Atomic  Workers  v.  NLBB, 

F.  2d (C.A.D.C.,  1966),  62  LRRM  2238,  cited 

by  Respondent  at  page  seven  of  its  brief  in  support 
of  its  findings  and  decision  herein,  the  court  pointed 
out  in  teiTOs  pertinent  to  the  instant  case  as  follows: 
The  Board  cannot  satisfy  its  statutory  function 
merely  by  stating  that  it  disagrees  with  a  Trial 
Examiner.  It  must  make  clear  the  basis  of  its 
disagreement.  Its  decision  must  be  presented  in 
such  fonn  as  to  enable  this  Court  to  pass  intelli- 
gently on  that  decision,  and  to  deteiinine  whether 
it  is  rationally  related  to  -findings  and-  supported 
by  substantial  evidence.    Retail  Store  Employees 

Union  v.  NLRB,  U.S.  App.  D.C ,  F.  2d 

,  59  LRRM  2763   (July  13,  1965).  In  our 

opinion  the  Board  properly  discharged  this  func- 
tion. Its  decision  sets  forth  and  makes  clear  that 
the  Examiner's  decision  was  given  attentive  con- 
sideration. .  .  .  It  suffices  that  the  Board  ad- 
dressed itself  to  key  items  of  evidence  which 
were  crucial  in  terms  of  the  Company's  alleged 
status  as  employer,  and  fairly  indicated  the  basis 
on  which  it  was  drawing  inferences  contrary  to 
those  of  the  Examiner.  (62  LRRM  2238,  2240; 
emphasis  added.) 

Under  the  Universal  Camera  rule  and  the  above- 
quoted  interpretations  thereof,  the  Respondent's  de-1 


termination  herein  that  the  Gleneral  Counsel  did  not 
introduce  "any  evidence"  whatever  bearinj^  on  the 
lack  of  good  faith  of  the  Emjjloyer  cannot  he  upheld. 

Secondly,  in  its  attempt  to  avoid  coming  to  grips 
with  the  real  issue  as  to  the  Trial  Examiner's  first- 
hand conclusion  that  Peri,  in  fact,  had  no  good  faith 
doubt.  Respondent  does  this  Court  a  disservice  by 
interjecting  an  argument  which  can  only  be  charac- 
terized as  a  "red  herring". 

Thus,  Respondent,  in  its  brief,  by  repeated  allu- 
sions to  the  Employer  Association  (Respondent's 
Brief,  pp.  2,  3,  5,  and  11,  and  footnotes  2,  3,  4,  6 
and  17)  attempts  to  retroactively  create  a  defense 
for  the  Employer  to  the  effect  that  the  Employer 
properly  refused  to  recognize  and  bargain  with  Peti- 
tioner because  Petitioner's  demand  was  not  for  an 
appropriate  unit.  However,  Peri  did  not  raise  the 
question  of  imit  during  the  September  25,  1964  de- 
mand meeting.  And  the  Employer  itself  later  filed  an 
RM  petition  mth  the  NLRB,  stating  that  a  unit 
identical  to  the  unit  sought  by  Petitioner  was  the 
appropriate  unit  (R.  Vol.  1-A,  p.  8).  Moreover,  the 
fact  that  the  unit  sought  l)y  Petitioner  is  an  appropri- 
ate imit  was  stipulated  by  the  pai-ties  at  the  Hearing. 
Respondent's  General  Comisel  in  his  brief  to  the  Trial 
Examiner  stated  as  follows: 

t  Respondent  stipulated  that  the  miit  set  forth 

in  Paragraph  VI  of  the  Complaint  (G.C.  Ex- 
hibit 1-c)  is  an  appropriate  imit  (Tr.  7-8)  and 
that  the  said  unit,  as  of  Septenilxir  25,  1964,  and 
at  all  times  material  to  this  case,  consisted  of 
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seven  nonsiipervisoiy  employees,  ^dz. :  Hubert  E. 
Lee;  Joe  T.  Pace;  Richard  Stevens;  W.  H. 
"Wid"  Hoskins,  II;  A.  L.  Bravo,  Jr.;  Joe  Frei- 
tas;  and  John  Davis  (Tr,  11-12).  There  is  no 
past  history  of  bargaining  for  a  unit  of  salesmen 
employed  by  the  Respondent  (Tr.  39,  49)  or  by 
any  other  member(s)  of  the  Contra  Costa  Auto- 
motive Association.  The  Board  has  directly 
passed  on  this  point,  and  has  found  the  single- 
employer  unit  appropriate.  See  Loivusbitry  Chev- 
rolet Company,  101  NLRB  1752,  almost  identical 
to  the  instant  case  on  the  facts.  See  also  Man- 
hasset  Motors,  Inc.,  137  NLRB  443,  445;  Weaver- 
Beatty  Motor  Co.,  112  NLRB  60,  63. 

And  the  Trial  Examiner  and  the  Board  held  that 
the  imit  sought  by  Petitioner  was  an  appropriate  unit 
(R.  Vol.  1,  p.  15  and  R.  Vol.  1,  p.  23). 

Respondent's  third  method  of  avoiding  the  signifi- 
cant fact  as  foimd  by  the  Trial  Examiner  that  Peri 
actually  had  no  good  faith  doubt  of  the  Union's  ma- 
jority status  on  September  25,  1964  consists  of  an 
attempt  to  distinguish  between  a  third  party  card 
check  and  a  direct,  j^ersonal  examination  of  the  cards 
by  the  Employer, 

Thus,  Respondent,  in  its  Brief,  attempts  to  con- 
vince the  Court  that  cards  checked  by  a  stranger 
against  a  payi'oll  are  somehow  more  "reliable"  than 
cards  examined  by  the  boss  himself.  There  is  an  ob- 
vious inconsistency  when  the  Board  which  has  repeat- 
edly recognized  and  sanctioned  card  checks  now 
argues  that  an  examination  "camiot,  alone,  indicate 
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the  circumstances  under  which  the  signatures  were 
solicited  or  obtained,  or  resolve  the  question  whether 
the  cards  reliably  express  the  employees'  desire  for 
representation."  (Respondent's  Brief,  pp.  12-13.) 

Because  this  case  involved  a  direct  examination  of 
the  cards  by  the  boss  and  not  a  third  party  cross 
check,  Respondent  in  its  brief  at  page  13  states: 
''There  is  no  evidence  in  this  case  that  the  employer 
had  mdependent,  reliable  knowledge  that  the  Union 
represented  a  majority  of  his  employees  when  he  de- 
clined recognition."  (Respondent's  Brief,  p.  13.)  That 
the  fallaciousness  of  this  attempt  to  distingTiish  be- 
tween the  reliability  of  a  third  party  card  check  and 
a  direct  card  check  is  known  to  Respondent  itself  is 
best  exemplified  by  the  Board's  own  language  in  Jem 
Mfg.  Co.,  Inc.,  156  NLRB  No.  62: 

Ordinarily,  the  General  Coimsel  sustains  this 
burden  of  proof  by  demonstrating  that  an  em- 
ployer has  engaged  in  other  unfair  labor  prac- 
tices which  are  designed  to  dissipate  a  union's 
majority  status.  However,  an  employer's  bad 
faith  may  also  be  demonstrated  by  a  course  of 
conduct  which  does  not  constitute  an  independent 
unfair  labor  practice.  Thus,  in  i^now  d'  Sons  the 
employer's  objective  of  seeking  delay  and  its  re- 
jection of  the  collective-bargaining  concept  was 
manifested  when  it  repudiated  a  previously 
agreed  upon  card  check  indicating  the  union's 
majority  status  by  continuing  to  insist  on  an 
election.  Sunilarly,  in  Kellofjfj  Mills,  the  Board 
found  that  the  employer  had  manifested  bad  faith 
when,  after  a  card  check  by  a  third  party  which 
established  the  miion's  majority  and  the  actual 
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commencement  of  bargaining  negotiations,  the| 
employer  withdrew  from  negotiations  and  de-J 
manded  an  election  upon  the  advice  of  newly i 
hired  counsel.  The  only  relevant  difference  be-i 
tween  Kellogg  MilJs  and  this  case  is  that  in  the 
former  a  third  person  made  the  card  check  which 
satisfied  the  employer  that  the  union  represented 
a  majority,  whereas  in  this  case  the  Employer 
himself  examined  the  cards  to  detemiine  the 
Union's  majority.  This  difference  in  the  means 
of  checking  a  union's  majority  is  of  no  signifi- 
cance: an  employer's  check  certainly  is  as  reliable, 
as  that  hy  a  third  party.  (Footnotes  deleted;  em-^j 
phasis  supplied.) 

As  its  final  position.  Respondent  argues  that  its 
General  Comisel  did  not  offer  any  evidence  to  dem- 
onstrate that  the  Employer's  refusal  to  recognize  the 
Union  was  based  on  bad  faith.  It  is  respectfully  sub- 
mitted that  the  Board  is  failing  to  give  due  weight 
to  the  Trial  Examiner's  conclusion,  based  on  his 
first-hand  appraisal  of  Peri,  that  Peri  was  not  acting 
in  good  faith  when  he  refused  to  extend  recognition 
to  the  Union  since  he  had  no  doubt  as  to  the  Union's 
majority  status  in  an  appropriate  unit. 

At  the  Hearing,  Peri  advanced  various  spurious 
reasons  for  his  refusal  to  grant  recognition.  He  de- 
lil^erately  f  eigTied  ignorance  of  what  the  demand  meet- 
ing was  all  about  and  attempted  to  mislead  as  to  his 
conversations  with  and  attempts  to  contact  his  o^^^l 
attorneys.  Only  by  a  first-hand  appraisal  of  Peri's 
direct  testimony  as  compared  to  his  vacillating  and 
evasive  replies  to  cross-examination,  can  a  valid  judg- 
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ment  be  made  as  to  Peri's  true  reason  for  refusing 
to  extend  recognition. 

The  coui-ts  have  repeatedly  had  occasion  to  remind 
the  Board  that  there  is  no  per  se  refusal  to  bargain, 
but  that  in  each  case  the  pai*ty's  state  of  mind  must 
be  examined  to  see  if  he  truly  had  a  good  faith  doul^t. 
The  Trial  Examiner,  on  the  evidence  before  him,  in- 
cluding the  credibility  deteraiination  as  to  Peri,  was 
significantly  informed  to  make  a  determination  as  to 
whether  or  not  Peri,  in  fact,  had  a  good  faith  doubt. 
The  Trial  Examiner  concluded  that  Peri  did  not  have 
a  good  faith  doubt.  The  Board  has  not  fairly  indi- 
cated a  basis  to  support  the  drawing  of  the  contrary 
inference,  nor  has  it  given  "attentive  consideration" 
to  the  evidence  suppoiiing  the  Trial  Examiner's  find- 
ing. 

Thus,  this  Employer  was  well  prepared  for  the 
Union's  demand  for  recognition.  He  carefully  scni- 
tinized  the  authorization  cards  and  accepted  their 
validity.  He  raised  no  question  as  to  any  doubt  what- 
soever of  the  Union's  majority  status  in  the  appro- 
pi-iate  unit.  He  declined  to  recognize  the  Union.  He 
wanted  time  to  consult  his  attorney.  After  consulting 
his  attorney  he  still  failed  to  extend  recognition  to 
the  Union  whose  officials  were  awaiting  his  telephone 
call.  At  the  NLRB  hearing  he  suggested  false  and 
misleading  reasons  to  disguise  the  plain  fact  that  al- 
thougli  he  had  no  good  faitli  doubt  as  to  the  Union's 
majority  status  in  the  appropriate  unit,  he  continued 
to  refuse  to  extend  recognition  to  the  Union. 
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In  addition  to  the  evidence  discussed  hereinabove^ 
which  is  itself  sufficient  to  require  a  reversal  of  the 
Respondent's  decision  and  order,  evidence  was  ad- 
duced at  the  Hearing  with  respect  to  incidents  of 
Employer  violence  and  threatened  ^dolence  against 
Petitioner's  pickets.  Contrary  to  the  assertion  of  Re- 
spondent (Respondent's  Brief,  pp.  20-24),  these  mat- 
ters were  fully  litigated  and  do  offer  admissible, 
reinforcing  evidence  of  the  Employer's  motivation, 
state  of  mind,  and  absence  of  good  faith.  Bernel  Foam 
Products  Co.,  146  NLRB  161 ;  Johnnie's  Poultry  Co., 
146  NLRB  98.  The  fact  that  these  incidents  were  not 
specifically  alleged  in  the  Complaint  does  not  preclude 
a  finding  as  to  commission  of  these  independent  im- 
fair  labor  practices  within  the  meaning  of  Section 
8(a)(1)  of  the  Act.  See  Frito  Company  v.  NLRB 
(9th  Cir.,  1964),  330  F.  2d  458;  Associated  Home 
Builder's  of  the  Greater  East  Bay  v.  NLRB  (9th 
Cir.,  1965),  352  F.  2d  745. 

Thus,  the  totality  of  the  evidence  in  this  Record 
overwhelmingly  supports  the  finding  of  the  Trial  Ex- 
aminer that  the  Employer  had  no  good  faith  doubt 
as  to  the  Union's  majority  status  when  recognition 
was  refused.  Therefore,  it  is  respectfully  submitted 
that  the  Board  erroneously  dismissed  the  Complaint 
when  it  expressly  determined  that  there  was  no  evi- 
dence to  support  a  finding  of  lack  of  good  faith  doubt 
on  the  part  of  the  Employer. 

The  order  of  the  Respondent  should  be  set  aside 
and  the  Respondent  should  be  ordered  by  the  Court  to 
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find  that  the  Employer  A-iolated  Section  8(a)(5)  of 
the  Act  when  it  refused  to  bargain  vsdth  Petitioner 
upon  request  and  to  thereupon  issue  an  order  requir- 
ing the  Employer  to  recognize  and  bargain  with  Peti- 
tioner. 

Dated,  San  Francisco,  California, 
October  17,  1966. 

Respectfully  submitted, 
Roland  C.  Davis, 
Philip  Paul  Bowe, 

Carroll,  Davis,  Burdick  &  McDonough, 
Attorneys  for  Petitioner. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  20,783 
National  Labor  Relations  Board,  petitioner 

V. 

Lane-Coos-Curry-Douglas  Counties  Building  & 
Construction  Trades  Council,  respondent 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 
BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
the  National  Labor  Relations  Board  for  enforcement 
of  its  order,  issued  against  respondent  on  November 
23,  1965,  pursuant  to  Section  10(e)  of  the  National 
Labor  Relations  Act,  as  amended  (61  Stat.  136,  73 
Stat.  519,  29  U.S.C.  Sec.  151,  et  seq.).  The  Board's 
decision  and  order  (R.  24-28,  35-36)^  are  reported  at 


^References  to  the  foiinal  documents  reproduced  as  "Vol- 
ume I,  Pleadings"  are  designated  "R." 

(1) 


155  NLRB  No.  88.  This  Court  has  jurisdiction  over 
the  proceeding,  the  unfair  labor  practice  having  oc- 
curred at  Eugene,  Oregon,  within  this  judicial  circuit. 

STATEMENT  OF  THE  CASE  - 

Willis  Hill  is  a  general  contractor  in  the  building 
and  construction  industry.  In  January  1965,  Hill 
was  engaged  in  the  construction  of  a  book  store  adja- 
cent to  the  campus  of  the  University  of  Oregon  at 
Eugene.  On  this  project,  he  employed  carpenters  and 
laborers  who  were  members  of  AFL-CIO  local  unions 
affiliated  with  the  respondent  labor  organization. 
Since  January  5,  1965,  respondent  has  demanded  that 
Hill  enter  into  and  execute  an  agreement  entitled 
"Oregon  State  Building  and  Construction  Trades 
Council  Articles  of  Agreement."  Article  IX  of  that 
agreement  contains  the  following  provision: 

It  is  further  agreed  that  no  employees  working 
under  this  Agreement  need  .  .  .  cross  any  picket 
line  or  enter  any  premises  at  which  there  is  a 
picket  line  authorized  by  the  Council;  or  any 
other  Building  &  Construction  Trades  Council  or 
authorized  by  any  Central  Labor  Council,  or 
handle,  transport  or  work  upon  or  with  any 
product  declared  unfair  by  any  of  such  Councils. 

On  January  12  and  15,  respondent  threatened  to 
picket  Hill  at  the  book  store  project  unless  he  execut- 


-  The  facts  in  this  case  are  undisputed.  Before  the  Board, 
the  parties  stipulated  that  certain  documents  constituted  the 
entire  record,  that  no  evidentiary  hearing  was  necessary, 
and  that  the  case  could  be  submitted  directly  to  a  Trial  Exam- 
iner for  decision  upon  the  stipulated  record  and  briefs  (R. 
18). 
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ed  the  agreement.  On  January  18,  respondent  com- 
menced picketing  at  the  project,  using  picket  signs 
which  bore  the  following  legend: 

W.  Hill  Job 

Working  Conditions  Less  Than 

Enjoyed  by  Unions  Affiliated  With 

Lane-Coos-Curry-Douglas  Counties 

Building  &  Construction  Trades  Council 

No  Dispute  With  Any  Other  Contractor 

Exists  on  This  Job. 

As  a  consequence  of  the  picketing,  Hill's  employees 
and  other  employees  have  refused  to  work  at  the  proj- 
ect. 

On  these  facts,  the  Board  concluded  that  respond- 
ent had  violated  Section  8(b)  (4)  (i)  (ii)  (A)  by  pick- 
eting with  an  object  of  forcing  Hill  to  enter  into  an 
agreement  prohibited  by  Section  8(e)  of  the  Act.  The 
Board's  order  requires  respondent  to  cease  and  desist 
from  engaging  in  a  strike  or  picketing  with  an  object 
of  forcing  Hill  to  enter  into  any  agreement  prohibited 
by  Section  8(e),  and  to  post  an  appropriate  notice. 

ARGUMENT 

The  Board  Properly  Found  That  Respondent  Violated 
Section  8(b)(4)(i)(ii)(A)  Of  The  Act  By  Picketing  To 
Compel  Execution  Of  An  Agreement  Prohibited  By  Sec- 
tion 8(e) 

A.    The  statutory  provisions  and  their  purpose 

The  declared  purpose  of  the  secondary  boycott  pro- 
visions of  the  1947  Taft-Hartley  Act  was  to  limit  the 


area  of  industrial  dispute,  in  order  to  confine  its  ef- 
fects to  the  parties  immediately  concerned,  and  to 
prevent  its  extension  to  employers  and  employees  not 
directly  involved.^  As  the  Supreme  Court  pointed  out, 
these  provisions  were  aimed  at  "shielding  unoffending 
employers  and  others  from  pressures  in  controversies 
not  their  own."  N.L.R.B.  v.  Denver  Bldg.  Trades 
Council,  341  U.S.  675,  692.  However,  in  the  interval 
between  the  passage  of  the  Taft-Hartley  Act  and  the 
1959  amendments,  labor  organizations  resorted  to 
tactics  to  circumvent  the  secondary  boycott  proscrip- 
tions by  successfully  exacting  from  employers  so- 
called  "hot  cargo"  agreements  under  which  the  em- 
ployers relinquished  their  freedom  to  handle  or  pro- 
vide goods  and  services  for  or  to  employers  which  the 
contracting  union  considered  "unfair."  *  The  Su- 
preme Court  in  Local  1976,  United  Brotherhood  of 
Carpenters  v.  N.L.R.B.  (Sand  Door),  357  U.S.  93, 
held  that  such  agreements  were  not  illegal,  pointing 
out  that  under  the  then-existing  secondary  boycott 
provisions  contained  in  Section  8(b)(4),  the  legal 
prohibition  was  directed  not  at  any  contractual  agree- 
ment entered  into  on  the  part  of  the  employer,  but 


=*  S.  Rep.  No.  105,  80th  Cong.,  1st  Sess,,  pp.  8,  22,  54,  1  Leg. 
Hist,  of  Labor-Management  Relations  Act,  1947  (Gov't  Print. 
Office,  1948)  pp.  414,  428,  460  (hereafter  referred  to  as  "Leg. 
Hist.  '47")  ;  2  Leg.  Hist.  '47,  1106. 

*  See,  e.g.,  the  analysis  of  the  secondary  boycott  and  "hot 
cargo"  provisions  in  the  1959  amendments  by  Senator  Ken- 
nedy and  Congressman  Thompson,  II  Legislative  History  of 
the  Labor-Management  Reporting  and  Disclosure  Act  of  1959 
(Gov't  Print.  Office,  1959)  1707-1709  (hereafter,  "Leg.  Hist. 
'59"). 


only  at  union  mducement  of  employees  to  refuse  to 
handle  goods." 

Cognizant  of  this  "major  weakness  in  the  law 
against  secondary  boycotts"  (II  Leg.  Hist.  '59,  1708), 
Congress  in  the  1959  amendments  undertook  to  close 
the  "loopholes"  which  permitted  labor  organizations 
to  circumvent  these  boycott  provisions.  N.L.R.B.  v. 
Servette,  Inc.,  377  U.S.  46.  Thus,  Section  8(e), 
added  by  the  Landrum-Griffin  Act,  made  unlawful 
"any  contract  or  agreement,  express  or  implied" 
whereby  an  employer  agrees  not  to  handle  products 
of  another  employer  or  agrees  to  cease  doing  business 
with  any  other  person.  In  addition.  Congress  amend- 
ed Section  8(b)(4)  to  prohibit  strikes  or  picketing 
designed  to  force  an  employer  to  enter  into  an  agree- 
ment prohibited  by  Section  8(e).''    The  sole  issue  here 


=  Thus,  although  the  Supreme  Court  held  that  the  execution 
of  hot  cargo  agreements  and  voluntary  compliance  therewith 
by  the  employer  were  lawful,  it  also  held  that  the  inducement 
of  employees  to  strike  or  refuse  to  handle  "hot  goods",  with 
the  object  of  forcing  employers  to  abide  by  the  hot  cargo 
agreements,  was  unlawful.  Such  hot  cargo  agreements,  the 
Court  held,  did  not  constitute  a  defense  to  the  secondary 
boycott  provisions.  Local  1976,  supra. 

^  The  statutory  language  is : 

Sec.  8(b)  It  shall  be  an  unfair  labor  practice  for  a  labor 
organization  or  its  agents — 

*         *         *         * 

(4)  (i)  to  engage  in,  or  to  induce  or  encourage  any 
individual  employed  by  any  person  engaged  in  com- 
merce or  in  an  industry  affecting  commerce  to  en- 
gage in,  a  strike  or  a  refusal  in  the  course  of  his 
employment  to  use,  manufacture,  process,  transport, 
or  otherwise  handle  or  work  on  any  goods,  articles, 
materials,  or  conamodities  or  to  perfonn  any  sei*v- 


is  whether  the  Board  properly  found  that  Article  IX 
is  prohibited  by  Section  8(e)  of  the  Act. 


ices;  or  (ii)  to  threaten,  coerce,  or  restrain  any  per- 
son engaged  in  commerce  or  in  an  industry  affecting 
commerce,  where  in  either  case  an  object  thereof  is: 

(A)  forcing  or  requiring  any  employer  or  self- 
employed  person  to  join  any  labor  or  employer 
organization  or  to  enter  into  any  agreement 
which  is  prohibited  by  section  8(e)  ; 

*         *         *         * 

Sec.  8(e)  It  shall  be  an  unfair  labor  practice  for  any 
labor  organization  and  any  employer  to  enter  into  any 
contract  or  agreement,  express  or  implied,  whereby  such 
employer  ceases  or  refrains  or  agrees  to  cease  or  refrain 
from  handling,  using,  selling,  transporting  or  otherwise 
dealing  in  any  of  the  products  of  any  other  employer,  or 
to  cease  doing  business  with  any  other  person,  and  any 
contract  or  agreement  entered  into  heretofore  or  here- 
after containing  such  an  agreement  shall  be  to  such  extent 
unenforcible  and  void:  Provided,  That  nothing  in  this 
subsection  (e)  shall  apply  to  an  agreement  between  a 
labor  organization  and  an  employer  in  the  construction 
industry  relating  to  the  contracting  or  subcontracting  of 
work  to  be  done  at  the  site  of  the  construction,  alteration, 
painting,  or  repair  of  a  building,  structure,  or  other 
work:  Provided  further,  That  for  the  purposes  of  this 
subsection  (e)  and  section  8(b)  (4)  (B)  the  terms  "any 
employer",  "any  person  engaged  in  commerce  or  an 
industry  affecting  commerce",  and  "any  person"  when 
used  in  relation  to  the  terms  "any  other  producer,  pro- 
cessor or  manufacturer,"  "any  other  employer",  or  "any 
other  person"  shall  not  include  persons  in  the  relation  of 
a  jobber,  manufacturer,  contractor,  or  subcontractor 
working  on  the  goods  or  premises  of  the  jobber  or  manu- 
facturer or  performing  parts  of  an  integrated  process  of 
production  in  the  apparel  and  clothing  industry :  Provided 
further,  That  nothing  in  this  Act  shall  prohibit  the  en- 
forcement of  any  agreement  which  is  within  the  fore- 
going exception. 


B.    Article  IX  commits  the  signatory  employer  to  a  boy- 
cott of  union-disfavored  employers 

Article  IX  expressly  permits  employees  of  the  sig- 
natory employer  to  refuse  to  "handle,  transport  or 
work  upon  or  with  any  product  declared  unfair"  by 
respondent  or  other  named  labor  organizations  (R. 
26).  This  Court  has  already  ruled  that  such  an 
agreement  violates  Section  8(e)  of  the  Act.  N.L.R.B. 
V.  Joint  Council  of  Teamsters  No.  38,  338  F.  2d  23, 
31.  Accord:  Truck  Drivers  Local  JflS  v.  N.L.R.B., 
334  F.  2d  539,  546-547  (C.A.D.C.)  cert,  denied,  379 
U.S.  916;  Los  Angeles  Mailers  Union  v.  N.L.R.B.,  311 
F.  2d  121,  124-25  (C.A.D.C);  N.L.R.B.  v.  Amalga- 
mated Lithographers,  309  F.  2d  31,  36,  40-41  (C.A. 
9),  cert  denied,  372  U.S.  943;  Employing  Lithog- 
raphers V.  N.L.R.B.,  301  F.  2d  20,  28,  30  (C.A.  5). 

In  Joint  Council,  the  agreement  allowed  employees 
not  to  work  on  goods  coming  from  a  struck  plant; 
here  the  employees  are  allowed  not  to  work  on  goods 
labelled  unfair  by  the  Union.  This  distinction  is  of 
no  consequence  for  present  purposes.  See  the  legisla- 
tive history  summarized  in  Truck  Drivers  Local  4.13, 
supra,  334  F.  2d  at  547.  For,  as  the  Court  held  in 
Joint  Council,  when  the  question  of  whether  a  boy- 
cott of  some  third  party  will  be  invoked  "depends  en- 
tirely upon  the  latter's  relationship  with  the  union 
.  .  .  the  thrust  of  this  boycott  agreement  is  secondary 
[and  therefore  prohibited]."  338  F.  2d  at  28.  Nor 
may  the  Act's  reach  be  escaped  merely  because  the 
clause  is  addressed  to  the  employees'  refusal  to  deal 
in  "hot"  products,  while  Section  8(e)  is  addressed  to 
employer  agreements  to  boycott:  the  employer  func- 


tions  through  his  employees  in  this  matter.  Los  An- 
geles Mailers,  supra,  311  F.  2d  at  124-125,  Joint 
Council,  supra,  at  31. 

The  refusal  to  handle  language  of  Article  IX,  there- 
fore, of  itself  warrants  enforcement  of  the  Board's 
order.  In  addition,  the  Board  also  found  the  picket 
line  clause  of  Article  IX  violative  of  Section  8(e). 

C.    The  picket  line  protection  of  Article  IX  sanctions  sec- 
ondary strikes  by  the  covered  employees 

Article  IX  expressly  allows  all  employees  covered 
by  the  agreement  to  refuse  to  "cross  any  picket  line 
or  enter  any  premises  at  which  there  is  a  picket  line 
authorized  by  the  [respondent  or  other  named  labor 
organizations]"  (R.  26).  Like  the  refusal  to  handle 
clause  discussed  above,  this  provision  also  envisages 
and  sanctions  a  boycott  of  union-disfavored  employ- 
ers. Accordingly,  it  too  violates  Section  8(e)  of  the 
Act. 

The  Board  acknowledges  that  Congress  did  not  in- 
tend, in  enacting  Section  8(e),  to  prohibit  all  con- 
tractual protection  for  employees  who  would  refuse  to 
cross  picket  lines.  See  Drivers,  Salesmen,  etc.,  Local 
Union  No.  695,  IBT  (Madison  Employers'  Council, 
etc.),  152  NLRB  No.  55,  pending  review,  Nos.  19,386 
and  19,429  (C.A.D.C).  During  consideration  of  the 
1959  amendments,  fears  were  voiced  that  the  pro- 
posed ban  on  hot  cargo  clauses  might  be  so  construed. 
See  I  Leg.  Hist.  '59,  779;  II  Leg.  Hist.  '59,  1708 
(2,  3).  The  Senate-House  conferees  agreed,  however, 
that  Section  8(e)  was  not  intended  to  prohibit  agree- 
ments sanctioning  refusal  to  cross  a  lawful  primary 
picket  line.     Truck  Drivers  Local  4-lS,  supra,  334  F. 


2d  543-545.  For  an  employee's  refusal  to  cross  a  pri- 
mary  picket  line  constitutes  lawful  protected  activity. 
Teamsters,  Chauffeurs  and  Helpers  Local  Union  No. 
79  V.  N.L.R.B.,  325  F.  2d  1011  (C.A.D.C),  cert,  de- 
nied, 377  U.S.  905,  affirming  137  NLRB  1545,  1547; 
N.L.R.B.  V.  Cone  Bros.  Contracting  Co.,  317  F.  2d  3, 
8  (C.A.  5),  cert,  denied,  375  U.S.  955;  N.L.R.B.  v. 
John  S.  Swift  Co.,  277  F.  2d  641,  646  (C.A.  7) ;  and 
see,  N.L.R.B.  v.  West  Coast  Casket  Co.,  205  F.  2d 
902,  905  (C.A.  9).  Since  Section  8(e)  is,  as  we  have 
already  shown  {supra,  pp.  3-5),  designed  to  limit 
secondary  activity,  a  provision  in  a  bargaining  con- 
tract which  protects  the  exercise  of  protected  primary 
conduct  falls  outside  the  intended  reach  of  Section 
8(e).     Truck  Drivers  Local  4.13,  supra,  at  545.' 

But  refusal  to  cross  a  secondary  picket  line  would 
itself  be  secondary  conduct.  To  the  extent  a  contract 
clause  protects  such  conduct,  it  authorizes  a  secondary 
strike  and  is,  to  that  extent,  violative  of  Section 
8(e).  Truck  Drivers,  Local  413,  supra,  at  543.  In 
the  cited  case,  the  clause  permitted  employees  to  re- 
fuse to  cross  *'any"  picket  line.  Here,  the  clause  pro- 
tects refusals  to  cross  "any  picket  line  authorized  by 
the  [respondent]  Council;  or  any  other  Building  and 
Construction  Trades  Council  or  authorized  by  any 


'  In  Joint  Council,  the  Court  was  confronted  by  a  contention 
that  a  certain  contract  provision,  found  unlawful  by  the 
Board,  "should  be  read  as  if  limited  to  a  permissible  agi'ee- 
ment  that  employees  will  not  be  permitted  to  cross  a  picket 
line  at  the  situs  of  a  primary  dispute"  (338  F.  2d  at  31,  em- 
phasis added).  The  Court  did  not  consider  this  contention  on 
its  merits,  since  it  was  "not  made  before  the  Board,  and  comes 
too  late"  (ibid.). 
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Central  Labor  Council"  (R.  26).  The  instant  con- 
tract term  is  broad  enough  to  cover  an  authorized  sec- 
ondary picket  line  and  thus,  no  less  than  in  Truck 
Drivers  Local  Itl3,  supra,  it  would  permit  employees 
to  engage  in  secondary  activity. 

Thus,  the  contract  here  permits  covered  employees 
to  refuse  to  deal  with  a  neutral  employer  whose 
premises  have  been  subjected  to  a  picket  line  "author- 
ized" by  the  respondent.  The  picketing  may  itself  be 
unlawful,  aimed  merely  at  disrupting  the  neutral's 
dealings  with  another  employer.  Yet,  if  this  contract 
were  permitted  to  operate,  respondent's  "authoriza- 
tion" would  deprive  the  signatory  employer  of  power 
to  continue  business  dealings  with  that  neutral  em- 
ployer. 

Respondent  argued,  before  the  Board,  that  the 
Board  should  not  presume  an  illegal  object  here  mere- 
ly because  the  contract's  draftsman  omitted  language 
which  would  confine  the  picket  line  clause  to  a  per- 
missible scope  (R.  32-34).  There  is  no  merit  to  this 
contention. 

Cases  like  N.L.R.B.  v.  Mountain  Pacific  Chapter, 
AGC,  270  F.  2d  425  (C.A.  9),  cited  by  respondent, 
are  inapplicable  here  because  they  deal  with  Section 
8(a)(3)  where  actual  motivation  is  generally  the 
target  of  inquiry.  See  Local  357  Teamsters  v. 
N.L.R.B.,  365  U.S.  667;  American  Ship  Building  Co. 
V.  N.L.R.B.,  380  U.S.  300,  311-313.  Here,  on  the 
other  hand,  we  deal  with  Section  8(e)  where  actual 
motive  becomes  irrelevant  once  the  prohibited  agree- 
ment is  made:  "the  contract  must  be  tested  by  its 
terms."    Truck  Drivers  Local  J^IS,  334  F.  2d  at  542; 
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Meat  Drivers  Union,  Local  710  v.  N.L.R.B.  (Wilson 
&  Co.),  335  F.  2d  709,  716  (C.A.D.C).  Respondent 
does  not  dispute  that  the  terms  of  this  contract  cover 
secondary  conduct,  as  well  as  primary.  Thus,  the 
Board's  decision  here  does  not  rest  upon  any  pre- 
sumptions about  the  motives  of  the  contracting  par- 
ties. Rather,  the  Board's  approach  here  merely  re- 
flects what  Congress  decided  in  1959:  hot  cargo 
clauses,  by  their  very  existence,  inhibit  a  signatory 
employer's  freedom  of  choice.  Los  Angeles  Mailers, 
supra,  311  F.  2d  at  123-124. 

For  Congress  deteraiined  that  the  psychological  and 
social  pressures  flowing  from  the  employer's  mere  act 
of  signature — what  Senator  McClellan  described  as 
''moral  suasion"  (II  Leg.  Hist.  '59,  1007)— should  be 
prohibited.*  Of  course,  as  respondent  argued  before 
the  Board  (R.  34),  any  subsequent  enforcement  of  the 
contract  in  an  unlawful  manner  could  be  found  un- 
lawful, too.  But  this  does  not  suggest  that  the  con- 
tract itself  ought  to  be  privileged.  Section  8(e)  pro- 
hibits "certain  contract  terms"  and  makes  proof  of 
subsequent  implementation  superfluous;  indeed,  such 
proof  may  show  a  separate,  additional  violation.  Los 
Angeles  Mailers,  supra,  311  F.  2d  at  123. 

Respondent  complains  (R.  33)  that  it  is  thus  sub- 
jected to  rigid  and  technical  scrutiny  of  its  contract 


«  See  Joint  Council,  sup7'a,  338  F.  2d  at  28:  "Section  8(e) 
forbids  the  agreement  itself  'whether  activated  or  in  sus- 
pense.' "  See  also  the  Kennedy-Thompson  analj^sis  of  the 
Landrum-Griffin  bill  (II  Leg.  Hist.  '59  1706,  1708)  and  the 
comments  of  Senator  Goldwater  (id.  at  1843,  1857,  1824, 
1829)  to  the  same  effect. 
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draftsmanship.  As  already  shown,  this  complaint  is 
better  addressed  to  Congress.  Besides,  it  has  a  hollow 
sound  here,  since  respondent  could  probably  satisfy 
the  terms  of  the  Board's  order,  with  respect  to  this 
portion  of  Article  IX,  by  simply  inserting  a  single 
modifying  word — "primary" — in  its  proposed  con- 
tract. For  the  Board  found  this  picket  line  clause 
violative  of  Section  8(e)  only  to  the  extent  it  applies 
to  secondary  picket  lines  (R.  27).''  And  in  deference 
to  the  remedial  policy  of  Section  8(e),  the  Board  was 
surely  warranted  in  declining  to  rewrite  respondent's 
proposed  contract  to  supply  the  crucial  distinction  be- 
tween secondary  and  primary  activity  which  it  ig- 
nored. 


^  Accord :  Drivers,  Salesmen,  etc.,  Local  Union  No.  695,  IBT 
(Madison  Employers'  Council,  etc.),  152  NLRB  No.  55;  Los 
Angeles  Building  &  Construction  Trades  Council  (Portofino 
Marina),  150  NLRB  No.  152;  Cement  Masons  Local  Union 
No.  97  (Interstate  Employers),  149  NLRB  1127. 
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CONCLUSION 


For  the  reasons  stated,  it  is  respectfully  submitted 
that  the  Board's  petition  for  enforcement  of  its  order 
should  be  granted,  and  that  a  decree  should  issue  en- 
forcing said  order  in  full. 
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BRIEF  OF  RESPONDENT 


On  Petition  for  Enforcement  of  an  Order 
of  the  National  Labor  Relations  Board 


STATEMENT  OF  THE  CASE 


Respondent  agrees  with  and  accepts  the  Board's  state- 
ment of  the  case,  except  that  the  statement  should  have 
contained  a  full  quotation  of  Article  I  of  the  proposed 
Oregon  State  Building  and  Construction  Trades  Council 
Agreement,  which  quotation  is  here  provided: 

"This  agreement  shall  apply  to  and  cover  all 
building  and  construction  work  performed  by  the 
Employer,  Developer  and/or  Owner-Builder  within 


the  jurisdiction  of  any  Union  affiliated  with  the 
Council  and  the  contracting  or  sub-contracting  of 
work  to  be  done  at  the  site  of  the  construction, 
alteration,  painting,  repair  or  demolition  of  a  build- 
ing, structure  or  other  work."  (Emphasis  appears 
in  the  original  contract.) 

ISSUE 

The  position  of  the  petitioning  National  Labor  Re- 
lations Board  (hereinafter  called  the  "Board")  has  been 
stated  many  times,  e.g.,  Los  Angeles  Building  &>  Con- 
struction Trades  Council  (Portoiino  Marina),  150 
NLRB  152  (1965);  Los  Angeles  Building  §>  Construc- 
tion Trades  Council  {Couch  Electric  Company,  Inc.), 
151  NLRB  46  (1965):  Contract  clauses  insofar  as  they 
provide  that  no  employee  need  cross  a  picket  line,  vio- 
late Section  8(e)  of  the  National  Labor  Relations  Act, 
as  amended,  "since  the  clauses  in  their  broad  scope  can 
be  read  as  applying  to  unlawful  secondary  picketing;" 
and  contract  clauses  which  provide  that  an  employee 
need  not  handle  unfair  goods  "is  but  another  sanction 
made  available  to  the  respondent  to  enforce  the  unlawful 
clauses  of  its  agreements." 

Section  8(e)  makes  it  an  unfair  labor  practice  to  en- 
ter into  a  labor  contract  wherein  the  employer  agrees 
to  refrain  from  using  the  products  of  or  to  cease  doing 
business  with  another  person.  Generally,  however,  Sec- 
tion 8(e)  exempts  contracts  in  the  construction  industry 
from  the  proscriptions  of  Section  8(e).' 

'  See  the  Board's  opening  brief  at  pages  6-7  for  the  full  text 
of  Section  8(e)  and  Section  8(b)(4)(A).  29  U.S.C.  §  158. 


Article  IX  of  the  contract  in  question  in  this  case 
would  permit  employees  to  refuse  to  "cross  any  picket 
1  line"  or  to  "handle  any  product  declared  unfair."^ 

The  Board  concedes  that  the  above  clauses  would  be 
perfectly  valid  if  they  contained,  for  instance,  limiting 
adjectives  or  clauses:  e.^.,  "cross  any  legal  picket  line" 
or  "handle  any  product  declared  unfair  provided  such 
refusal  to  handle  is  legal." 

But,  says  the  Board,  without  such  limitation  they 
!  could  conceivably  authorize  secondary  activity  and  per- 
mit economic  coercion  to  enforce  the  secondary  provi- 
sions. Consequently,  the  Board  held  Article  IX  to  be  in 
violation  of  Section  8(e)  and  thereby  held  respondent's 
picketing  to  obtain  such  a  contract  to  be  a  violation  of 
Section  8(b)(4)(A)  of  the  Act.^ 

If  there  were  no  Section  8(e),  there  would  be  no  vi- 
olation. Thus,  the  principal  issue  is  simply:  Does  Article 
IX,  read  in  conjunction  with  the  entire  proposed  con- 
tract (particularly  Article  I),  violate  Section  8(e)? 

This  issue  can  be  further  narrowed:  Does  the  con- 
struction industry  proviso  apply  to  the  contract  in  ques- 
tion? If  it  does,  then  Section  8(e)  does  not  apply;  and 
if  Section  8(e)  does  not  apply,  then  there  can  be  no  vi- 
olation of  Section  8(b)(4)(A)  which  only  prevents  pick- 
eting to  obtain  contracts  in  violation  of  Section  8(e). 


I  2  See  the  Board's  opening  brief  at  page  2  for  the  pertinent 
Itext  of  Article  IX  of  the  contract  in  question. 

I  3  There  is  no  evidence  of  existing  and  identifiable  sub-contrac- 
]tors  on  the  picketed  job  site,  so  that  there  can  be  and  is  no  charge 
of  an  unfair  labor  practice  under  Section  8(b)(4)(B)  of  the  Act 
las  was  found  in  Building  and  Construction  Trades  Council  of 
^Orange  County  (.Sullivan  Electric  Co.),  157  NLRB  25  (1966). 


A  collateral  issue  is:  Is  it  proper  for  the  Board  to 
presume  an  illegal  intent  from  the  wording  of  Article  IX 
of  the  contract  simply  because  the  contract  does  not 
contain  language  prohibitory  of  illegal  action? 

ARGUMENT 

1.    A  History  of  the  Board's  Position  Regarding  Hot-Cargoi 
Clauses. 

The  history  of  the  Board's  position  regarding  "hot- 
cargo"  provisions'*  is  interesting  as  well  as  informative 
in  dealing  with  the  issue  in  this  case. 

In  1949,  the  Board's  position  was  that  Section  8(b) 
(4)  (A)  is  not  violated  by  a  hot-cargo  clause  in  the  con- 
tract, that  such  clauses  were  permissible  inasmuch  as 
the  employer  had  acquiesced.  International  Brotherhood 
ot  Teamsters  (Conway  Express),  87  NLRB  972  (1949). 

In  1954,  the  Board  changed  its  position,  overruled 
Conway,  and  held  that  hot-cargo  clauses  were  a  nullity 
and  no  defense  to  a  Section  8(b)(4)(A)  charge.  Inter- 


^  Here  we  use  the  term  hot-cargo  clause  in  the  general  sense 
of  applying  to  all  contract  clauses  which  are  an  agreement  to 
refrain  from  handling  products  of  other  employers  or  to  cease 
doing  business  with  other  persons.  Many  of  the  cases  wherein  the 
Board  has  been  previously  overruled  on  the  issue  of  obtaining 
hot-cargo  clauses  have  involved  so-called  "sub-contractor  clauses" 
wherein  generally  the  employer  agrees  to  either  hire  only  union  i 
sub-contractors  or  to  insure  that  all  union  wages,  hours  and  con-| 
ditions  will  be  observed  by  his  sub-contractors.  In  the  case  at  bar! 
the  clauses  in  question  are  not  subcontractor  clauses,  but  this  fac- 
tual distinction  is  not  apposite  here.  The  sub-contractor  clause 
cases  are  germane  here,  for  no  matter  what  the  nature  of  the 
clause,  the  point  is  that  the  Board  attacks  it  as  being  a  viola- 1 
tion  of  Section  8(e),  that  is,  attacks  it  as  being  an  agreement  toj 
refrain  from  handling  products  of  other  employers  or  to  cease! 
doing  business  with  other  persons. 


national   Brotherhood   of   Teamsters    (McAllister),    110 
NLRB  1769  (1954). 

In  1955,  the  Board  reached  still  another  position 
when  it  held  that  hot-cargo  clauses  are  permissible  in 
contracts  but  that  any  direct  attempt  by  the  union  to 
induce  the  employees  to  observe  the  hot-cargo  clause 
violated  Section  8(b)(4)(A),  even  if  the  employer  con- 
sented to  the  inducement.  Local  1976,  United  Brother- 
hood of  Carpenters  (Sand  Door),  113  NLRB  1210 
(1955). 

In  1957,  the  Board  went  further  and  implied  that  the 
mere  existence  of  a  hot-cargo  clause  in  a  contract  would 
constitute  a  presumption  of  inducement  in  violation  of 
Section  8(b)(4)(A).  Truck  Drivers  Union  (Genuine 
Parts  Co.),  119  NLRB  53  (1957). 

Then,  in  1958,  the  United  States  Supreme  Court  in 
Local  1976,  Carpenters  v.  NLRB,  357  U.S.  93  (1958) 
(the  celebrated  "Sand  Door"  decision)  held  that  the 
Federal  Labor  Statutes  do  not,  in  any  way,  proscribe 
against  labor- management  hot-cargo  agreements,  al- 
though it  would  be  an  unfair  labor  practice  to  strike  or 
use  economic  coercion  to  enforce  such  a  clause  once  it 
had  been  obtained. 

Then  in  1959,  Congress  enacted  the  Labor-Manage- 
ment Reporting  and  Disclosure  Act  which  included  the 
passage  of  Section  8(e).  In  short.  Section  8(e)  disal- 
llows  hot-cargo  clauses  and  makes  them  null  and  void. 
iSection  8(b)(4)(A)  was,  at  that  time,  amended  also  to 
'preclude  unions  from  striking  or  using  economic  coer- 
cion to  obtain  clauses  prohibited  by  Section  8(e).  But 


the  new  Section  8(e)  also  contained  the  construction  in- 
dustry proviso  which,  in  general,  exempted  the  con- 
struction industry  from  the  proscriptions  of  Section 
8(e)  regarding  the  contracting  of  work  at  the  site  oi 
the  construction. 

Following  the  1959  amendments,  the  Board  took  the 
position  that  hot-cargo  clauses  were  permitted  in  the 
construction  industry  when  voluntarily  made,  but  that 
the  union  could  neither  picket  to  obtain  them,  nor  picket 
to  enforce  them.  E.g.,  Laborers  Union  Local  383  (Col- 
son  &>  Stevens  Construction  Co.),  137  NLRB  165C 
(1962). 

But  the  Federal  Courts  (including  this  Court)  did 
not  accept  this  interpretation  of  the  new  amendments 
and  promptly  reversed  the  Board  in  a  number  of  in- 
stances, holding  that  the  Sand  Door  precedent  still  ap- 
plied and  that,  therefore,  the  construction  industry  pro- 
viso excludes  on-site  construction  labor  contracts  from 
the  effect  of  Section  8(e)  and  thereby  from  the  effect 
of  Section  8(b)(4)(A);  thus  it  was  permissible  for  the 
union  to  picket  or  to  coerce  to  obtain  hot- cargo  provi- 
sions. Laborers  Union  Local  383  v.  NLRB,  323  F.2d  422 
(9th  Circ.  1963)  ("Colson  &  Stevens"  decision);  Cuneo 
V.  Carpenters  District  Council  of  Essex  County  and  Vi-{ 
cinity,  207  F.  Supp.  932  (D.C.N.J.  1962);  LeBus  v.] 
Plumbers  Local  60,  193  F.  Supp.  392  (E.D.  La.  1961);' 
Essex  County  District  Council  of  Carpenters  v.  NLRB,. 
332  F.2d  636  (3d  Circ.  1964);  Orange  Belt  District 
Council  v.  NLRB,  328  F.2d  534  (D.C.  Circ.  1964).         | 

Following  this  Court's  decision  in  Colson  &  StevensA 


the  Board  continued  to  follow  its  prior  position  and  ex- 
pressly and  respectfully  refused  to  follow  this  Court's 
holding.  Los  Angeles  Building  &  Construction  Trades 
Council  (Treasure  Homes),   145  NLRB  34  (1963). 

But  then,  in  1964,  the  Board  reversed  itself,  decided 
to  follow  Colson  &  Stevens  and  allowed  picketing  to 
obtain  certain  on-site  construction  hot-cargo  clauses. 
Northeastern  Indiana  Building  &>  Construction  Trades 
Council  (Centlivre  Village  Apartments),  148  NLRB  93 
(1964). 

The  latest  position  of  the  Board,  and  apparently  the 
one  exerted  in  the  case  at  bar,  is  that  so-called  sub-con- 
tractor clauses  (a  form  of  hot-cargo  clause)  in  the  con- 
struction industry  are  legitimate  under  the  8(e)  pro- 
viso, but  certain  other  broadly  interpreted  types  of  hot- 
cargo  clauses  are  not  legitimate  under  the  proviso.  Hot- 
cargo  clauses  such  as  are  involved  in  the  case  at  bar  are 
deemed  prohibited  by  Section  8(e)  because  they  attempt 
to  allow  what  8(b)(4)(B)  disallows;  i.e.,  such  clauses 
attempt  to  permit  the  union  to  enforce  the  hot-cargo 
clauses.  See  Muskegon  Brick  Layers  Union  (Greater 
Muskegon  General  Contractors  Association),  152  NLRB 
38  (1965);  Southern  Calitornia  District  Council  of  Hod 
Carriers  (Swimming  Pool  Gunnite  Contractors  Group), 
158  NLRB  28  (1966).= 

In  other  words,  the  Board  today  is  apparently  say- 
ing that  the  picket  line  clause  and  the  unfair  goods 
[clause  in  the  case  at  bar  are  tantamount  to  an  agree- 

I  s  Respondent  commends  to  the  Court  the  reading  of  Board 
I  Member  Fanning's  dissent  in  the  Muskegon  case. 
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ment  to  allow  t±ie  union  to  use  economic  coercion  to  en 
force  the  hot-cargo  or  sub-contractor  clauses  of  the  con 
tract  and  are,  therefore,  a  violation  of  Section  8(e)  and 
Section  8(b)(4)(A).  This  is  a  new  and  unique  ap- 
proach to  an  area  of  construction  hot-cargo  clauses.  It 
culminates  a  long  line  of  varied  positions  by  the  Board 
and  provides  the  latest  quilt  patch  to  what  the  United 
States  Supreme  Court  has  called  a  "checkered  career."^ 

Respondents  would  urge  that  this  latest  position  is 
nothing  more  than  a  disguised  continuance  of  the 
Board's  previous  arguments  as  made  in  the  Sand  Door 
and  Colson  &'  Stevens  cases. 

2.    The  Legis!ative  Policy  and  Spirit  Underlying  the  Con- r 
struction  Industry  Proviso. 

Section  8(e)  and  its  construction  industry  proviso- 
were  passed  by  the  United  States  Congress  principally  ^^ 
to  curtail  certain  labor  management  happenings  in  the 
transportation  industry.  The  Legislature  was,  at  all 
times,  sympathetic  with  the  traditional  attitude  of  con- it 
struction  workers  to  refuse  to  work  with  and  alongside  jo 
of  non-union  products  and  workers. 

In  discussing  the  construction  industry  exemption  to 
Section  8(e),  it  has  been  said: 

"[W]e  note  that  the  unions  in  the  trucking  in- 
dustry were  the  prime  target  of  congressional  con-|'i 
cem."  Teamsters,  Local  413  V.  NLRB,  334  F.2d  539, 
549,   (DC  Circ.   1964).  Accord,  NLRB  v.  Servette, 
Inc.,  377  U.S.  46,  55  (1964). 


^  Local  1976,  Carpenters  V.  NLRB,  357  U.S.  93,  101  (1958). 


I 


In  Essex  County  District  Council  of  Carpenters  v. 
YLRB,  332  F.2d  636  (3d  Circ.  1964),  the  Court  states: 
"This  limited  exemption  was  granted  apparently 
in  recognition  of  problems  peculiar  to  the  construc- 
tion industry,  particularly  those  resulting  from 
sporadic  work  stoppages  occasioned  by  the  tradi- 
tional refusal  of  craft  unionists  to  work  alongside 
non-union  men  on  the  same  project.  The  exemp- 
tion does  not  extend  to  other  agreements,  such  as 
those  relating  to  subcontracts  for  supplies  and  ma- 
terials to  be  transported  to  and  delivered  on  the 
construction  site."  Id.  at  640. 

The  most  recent  decision  in  this  area  is  Teamsters 
'.ocal  695  V.  NLRB,  —  ¥.26.  — ,  53  CCH  Labor  Cases 
[  11,217  (D.C.  Circ.  May  6,  1966).  There  the  Court 
leld  that  a  picket  line  provision,  such  as  in  the  case  at 
)ar  was  violative  of  Section  8(e)  insofar  as  it  applies  to 
econdary  activity.  But  here  again,  just  as  in  all  of  the 
)rincipal  Court  cases  relied  on  by  the  Board  and  Inter- 
'enor  in  their  briefs,^  the  case  did  not  involve  the  con- 
truction  industry  proviso.  It  was  argued  by  the  union 
Q  Teamsters  Local  695  that  it  was  involved  in  on-site 
instruction  and  that  therefore  the  proviso  should  ap- 


■^  The  cases  cited  and  heavily  relied  on  by  the  Board  and 
ntervenor  all  concern  the  non-construction  industries  and  all  fall 
utside  of  the  Section  8(e)  proviso,  e.g.:  L.  A.  Mailers  Union  V. 
fLRB,  311  F.2d  121  (D.C.  Circ);  NLRB  v.  Amal.  Lithographers, 
09  F.2d  31  (9th  Circ.) ;  NLRB  v.  Joint  Council  of  Teamsters  No. 
8,  338  F.2d  23  (9th  Circ);  NLRB  v.  Teamsters  Local  294,  342 
\2d  18  (2d  Circ.  1965);  Truck  Drivers  Local  413  V.  NLRB,  334 
\2d  539  (D.C.  Circ.  1964).  The  more  relevant  line  of  case  prece- 
ent  would  be  those  cases  which  deal  with  hot-cargo  clauses  in 
le  construction  industry,  e.g.,  Local  1976,  Carpenters  v.  NLRB, 
57  U.S.  93  (1958);  Laborers  Union  Local  383  v.  NLRB,  323  F.2d 
22  (9th  Circ.  1963);  Essex  County  District  Council  of  Carpen- 
srs  V.  N.L.R.B.,  332  F.2d  636  (3d  Circ.  1964). 
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ply.  The  Court  rejected  this  argviment  inasmuch  as  th( 
supposed  on-site  work  was  merely  the  delivery  anc 
pouring  of  concrete  at  the  site.  The  Court  went  on  tc_ 
say: 

"The  importance  of  this  distinction  [the  distinc- 
tion of  excepting  on-site  construction  work  frorr 
Section  8  (e)  ]  is  that  the  purpose  of  the  Section  8  (e) 
proviso  was  to  alleviate  the  frictions  that  may  arise 
when  union  men  work  continuously  alongside  non- 
union men  on  the  same  construction  site."  Id.  at  — 

3.    The  Proviso  Applies  to  the  Facts  of  this  Case  and  Thereby 
the  Proscriptions  of  Section  8(e)  Do  Not  Apply. 

Section  8(e)  does  not  apply  to  the  contract  in  ques- 
tion inasmuch  as  the  construction  industry  proviso  ol 
Section  8(e)  saves  and  excepts  on-site  construction  in- 
dustry from  the  effect  of  Section  8(e). 

There  should  be  no  doubt  that  the  industry  here  in- 
volved is  construction.  As  such,  this  contract  comes 
within  the  exception  stated  in  Section  8(e): 

''Provided,  That  nothing  in  this  subsection  (e) 
shall  apply  to  an  agreement  between  a  labor  organi- 
zation and  an  employer  in  the  construction  industry 
relating  to  the  contracting  or  subcontracting  of  work 
to  be  done  at  the  site  of  the  construction,  alteration, 
painting,  or  repair  of  a  building,  structure,  or  other, 
work:  *  *  *" 

There  should  also  be  no  doubt  that  the  contract  in  ques- 
tion is  limited  to  on-site  construction.  Article  I  of  the 
contract  in  question  states  in  part: 

"This  Agreement  shall  apply  to  *  *  *  the  con- 
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tracting  or  subcontracting  of  work  to  be  done  at 
the  site  of  the  construction,  alteration,  painting,  re- 
pair or  demolition  of  a  building,  structure  or  other 
work."  (Emphasis  appears  in  the  original  contract.) 

The  reader  will  quickly  discern  that  the  drafter  of 
Article  I  has  virtually  copied  the  language  of  the  Sec- 
tion 8(e)  proviso,  has  intentionally  placed  it  at  the 
commencement  of  the  contract  terms,  and  has  deliber- 
ately underscored  its  on-site  application.  It  seems  pat- 
ently clear,  therefore,  that  a  reading  of  the  whole  agree- 
ment and  not  just  a  part  thereof,  would  put  the  contract 
and  Article  IX  thereof  squarely  within  the  construc- 
tion industry  proviso.  Thus,  Section  8(e)  does  not  ap- 
ply and  respondent  is  permitted  to  picket  to  obtain  this 
contract  as  written. 

In  Los  Angeles  Building  &  Construction  Trades 
Council  (Couch  Electric  Co.),  151  NLRB  46  (1965), 
there  was  a  similar  introductory  clause  such  as  Article 
I  in  this  case.  But  the  Board  in  deciding  that  case  ap- 
parently ignored  it,  and  the  opinion  reflects  that  the  is- 
sue was  never  raised.  Respondent  believes  that  the  issue 
was  ignored  simply  because,  as  we  understand  the 
Board's  position,  it  makes  no  difference  to  the  Board  if 
the  contract  is  limited  to  on-site  construction.  In  the 
recent  case  of  Los  Angeles  Building  &  Construction 
Trades  Council  (Fowler-Kenworthy  Electric  Co.),  151 
NLRB  83  (1965),  General  Counsel  for  the  Board  ar- 
gued the  same  position  that  the  Intervenor  in  this  case 
low  contends,  that  is,  that  the  clause  in  question  was 
lot  expressly  restricted  to  on-site  construction  work  and 
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therefore  did  not  come  within  the  construction  industry 
proviso.  The  Board  rejected  this  argument  saying: 

"As  the  General  Counsel  sees  it,  the  'vice'  in 
Article  IV  lies  in  its  reference  to  'all  the  work  per- 
formed by  said  sub-contractor'  and  in  its  failure  ex- 
pressly to  confine  the  coverage  of  that  phrase  to  on-i 
site  work.  It  is  on  this  basis  alone  that  the  General 
Counsel  would  read  into  the  Article  by  implication  a 
purpose  to  include  off-site  as  well  as  on-site  work 
within  the  scope  of  its  coverage.  We  are  not  per- 
suaded, however,  that  in  the  circumstances  of  thif 
case  such  a  construction  is  necessarily  or  even  rea- 
sonably required.  Other  terms  of  the  same  Article 
reflect  an  intent  to  confine  the  work  covered  by  th( 
quoted  phrase  to  such  work  only  as  falls  within  the 
work  jurisdiction  of  unions  affiliated  with  the  Build- 
ing and  Construction  Trades  Councils  in  the  geo- 
graphical area.  There  is  nothing  in  this  record  to 
show  that  the  work  jurisdiction  of  any  such  union 
includes  off-site  work.  Nor  does  it  appear  that  Alex- 
ander, a  general  contractor  in  the  construction  in- 
dustry, ever  undertakes  or  subcontracts  work  to  be 
done  off-site.  The  only  evidence  presented  in  this 
proceeding  concerning  work  undertaken  or  subcon- 
tracted by  Alexander  relates  to  work  that  was  to  be 
performed  at  a  construction  site." 

Thus,  we  understand  the  Board's  position  to  be  that 
even  though  the  clauses  of  Article  IX  are  effectively 
limited  to  on-site  construction,  they  are  nevertheless  in 
violation  of  Section  8(e)  because  under  a  broad  inter- 
pretation they  could  conceivably  authorize  secondary  ac- 
tivity and  because  they  could  conceivably  be  another 
sanction  made  available  to  respondent  to  enforce  sec- 
ondary provisions  of  the  contract. 
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4.    In  the  Absence  of  the  Section  8(e)  Proscriptions,  the  Law 
Permits  the  Picketing  to  Obtain  the  Clauses  in  Question. 

If  the  clauses  of  Article  IX  violate  the  Act,  they 
violate  it  because  Section  8(e),  and  only  Section  8(e), 
proscribes  against  them.  Indeed,  this  is  what  the  Board 
found  and  ruled.  Without  Section  8(e),  there  is  no  other 
statutory  proscription  against  such  a  clause.  Thus,  un- 
der the  facts  of  this  case,  it  is  permissible,  and  not  an 
unfair  labor  practice  for  the  Respondent  and  the  Inter- 
venor  to  enter  into  any  kind  of  a  contract  wherein  the 
effect  is  to  permit  the  non-handling  of  products  of  an- 
other employer  or  the  cessation  of  business  with  another 
person. 

In  District  Council  oi  Carpenters  v.  NLRB,  332  F.2d 
636  (3d  Circ.  1964),  the  union  picketed  to  obtain  a  con- 
tract containing  a  so-called  "non-union  condition"  pro- 
vision v/hich  permitted  employees  to  refuse  to  work  on 
any  construction  work  at  the  job  site  where  there  are 
non-union  employees.  The  NLRB  held  this  to  be  in  vi- 
olation of  Section  8(b)(4)(A)  inasmuch  as  the  clause 
violated  Section  8(e).  However,  the  Third  Circuit  de- 
nied enforcement  of  the  Board's  order.  The  Court  rea- 
soned, just  as  respondents  argue  here,  that  the  construc- 
tion industry  exemption  to  Section  8(e)  applies,  there- 
fore the  proscriptions  of  Section  8(e)  do  not  apply: 
Ergo,  the  union  can  picket  to  obtain  such  a  clause. 

Likewise,  the  United  States  Supreme  Court  in  the 
Sand  Door  case^  was  presented  with  a  proposed  contract 
:lause,  inter  alia,  which  stated  that  "workmen  shall  not 


^  Supra  at  Footnote  6. 
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be  required  to  handle  non-union  material."  The  ruling 
of  the  United  States  Supreme  Court  is  well  known;  Un- 
ions can  picket  to  obtain  such  a  clause.  The  effect  of  the 
1959  amendments  on  the  Sand  Door  case  has  only  been 
to  curtail  this  holding  in  the  non-construction  and  non- 
garment  industries. 

Without  the  application  of  the  Section  8(e)  proscrip-; 
tions,  the  U.  S.  Supreme  Court  has  also  held  that  a  un- 
ion and  an  employer  could  agree  that  employees  have 
a  right  to  refuse  to  cross  a  picket  line.  NLRB  v.  Rock-^ 
away  News  Supply  Co.,  345  U.S.  71  (1953). 

And  this  Court  in  Laborers  Union  Local  383  V* 
NLRB,  323  F.2d  422  (9th  Circ.  1963)  (The  "Colson  & 
Stevens"  case)  in  refusing  to  enforce  the  Board's  order 
that  a  proposed  contract  clause  violated  Section  8(e), 
stated : 

"Picketing  to  secure  an  agreement  to  cease  doing' 1 
business  with  certain  persons  is  not  made  unlawful 
by  [Section  8  (b)   (4)   (A)]  where  that  agreement 
is  within  the  construction  industry  proviso  of  Sec-: 
tion  8(e)."  Id.  at  426.  , 

It  has  always  been  the  undoubted  right  of  employ- 
ees to  refuse  to  cross  primary  picket  lines.  This  was  true 
before  the  1959  amendments;  it  was  affirmed  in  the 
1959  amendments^;  and  it  is  true  now.  See  Teamsters^ 
Local  413  V.  NLRB,  334  F.2d  539,  543-44,  (DC  Circ." 
1964).  Hence,  there  has  always  been  the  right  of  the 
union  and  the  employer  to  so  agree  in  their  labor  con- 
tracts. The  passage  of  Section  8(e)  and  its  construction 


9  See  the  proviso  to  8(b)(4)(B). 


15 

industry  proviso  has  absolutely  nothing  to  do  with  the 
crossing  of  primary  picket  lines  or  with  contracts  in  re- 
gard thereto.  Orange  Belt  District  Council  v.  NLRB,  328 
F.2d  534  (DC  Circ.  1964).  On  the  contrary,  Section 
8(e)  concerns  itself  only  with  secondary  activities.  When 
the  construction  industry  proviso  excepts  that  industry 
from  the  effect  of  Section  8(e),  it  means  that  contracts 
regarding  on-site  secondary  activities  are  permitted  in 
the  construction  industry.  Hence,  even  if  it  could  be 
conceivably  demonstrated  that  Article  IX  in  this  case 
svas  intended  to  apply  to  secondary  picket  lines,  it  would 
not  be  an  unfair  labor  practice  until  the  union  attempted 
to  enforce  such  an  agreed  clause  by  economic  pressure 
3n  the  employer. 

Of  course,  it  was  certainly  not  the  intention  of  the 
drafters  of  Article  IX  to  authorize  illegal  conduct  and 
that  fact  may  be  legally  presumed.  On  the  contrary,  the 
intent  of  the  clause  was  to  make  clear  to  signatory  em- 
ployers that  employees  had  the  right  to  refuse  to  cross 
picket  lines  which,  of  course,  have  been  legally  con- 
stituted. The  clause  does  not  contemplate  the  illegality 
Df  a  secondary  picket  line,  nor  does  it  contemplate  the 
illegality  of  employees  refusing  to  cross  that  secondary 
picket  line,  nor  does  it  contemplate  the  illegality  of  eco- 
nomic coercion  to  enforce  any  activity  proscribed  by 
S(b)(4)(B). 

5.    The  Collateral  Issue. 

j  The  Board  concedes  that  the  clauses  would  be  proper 
if  they  had  contained  limiting  adjectives  or  clauses,  e.g., 
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"cross  any  legal  picket  line"  or  "handle  any  product  de 
clared  unfair  provided  such  refusal  to  handle  is  legal." 

Respondent  is  somewhat  frustrated  and  mystified  tc 
find  that  an  unfair  labor  practice  has  been  charged  anc' 
found  simply  on  the  basis  of  a  missing  limiting  adjective 
or  to  find  that  agreements  can  be  legal  only  if  they  ar( 
expressly  modified  by  the  word  "legal."  In  NLRB  v 
Mountain  Paciiic  Chapter,  AGC,  270  F.2d  425  (9tl: 
Circ.  1959),  this  Court  said  that  a  provision  in  a  labo: 
contract  requiring  an  employer  to  exclusively  use  thi 
union  hiring  hall  is  not  on  its  face  illegal  merely  by  it 
failure  to  contain  language  guaranteeing  non-discrimin 
atory  hiring. 

"It  is  apparent,  then,  that  a  contract  which  con 
tains  discriminatory  provisions  is  illegal  per  se.  It  i; 
also  patent  that  a  contract  which  is  fair  on  its  fac« 
is  not  unlawful  in  and  of  itself  simply  because  i 
does  not  contain  clauses  prohibitory  of  illega 
action."  Id.  at  421. 

The  Board's  attempt  here  to  write  the  contract  or 
the  parties  is  too  technical.  Collective  bargaining  con- 
tracts are  not  to  be  so  rigidly  construed.  In  speaking  oj 
such  contracts,  the  United  States  Supreme  Court  has 
said  : 

"It  is  more  than  a  contract;  it  is  a  generalizec 
code  to  govern  a  myriad  of  cases  which  the  drafts- 
men cannot  wholly  anticipate.  *  *  *  'There  are  toe 
many  people,  too  many  problems,  too  many  un- 
foreseeable contingencies  to  make  the  words  of  th( 
contract  the  exclusive  source  of  rights  and  duties'.' 
Steelworkers  v.  Warrior  &'  Gulf  Navigation  Co.j 
363  U.S.  574,  578-79  (1960). 
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Respondent  submits  that  the  rule  here  should  be  that 
absent  any  demonstrated  secondary  intent  the  contract 
terms  should  be  liberally  construed  and  interpreted  as 
applying  to  legal  activity. 

Any  other  rule  would  call  from  the  grave  the  ghost 
of  hypertechnical  drafting  from  a  day  in  ancient  com- 
mon law  when  contract  language  meant  more  than  the 
presumptions  of  law  and  when  desired  simplicity  in 
'drafting  became  prey  to  miles  of  verbage. 
I 

i  CONCLUSION 

I 

I  Respondent  respectfully  submits  that  the  Board's  pe- 
tition for  enforcement  be  denied. 

Respectfully  submitted, 

Bailey,  Swink,  Haas  and  Lansing 
Paul  T.  Bailey 
Ronald  B.  Lansing 

Attorneys  for  Respondent 
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On  Petition  for  Enforcement  of  an  Order  of  tlie 
National  Labor  Relations  Board 
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In  our  opening  brief,  we  showed :  ( 1 )  that  respond- 
ent Union  picketed  an  employer  in  order  to  compel 
inclusion  in  a  bargaining  contract  of  a  certain  pro- 
vision, (2)  that  the  disputed  provision  would  allow 
employees  covered  by  the  contract  to  refuse  to  cross 
any  picket  line  ''authorized"  by  the  Union  and,  in  ad- 
dition, would  allow  the  employees  to  refuse  to  handle 
any  products  declared  "unfair"  by  the  Union,  and 
(3)   that  execution  of  a  contract  containing  such  a 

(1) 


provision  would  violate  Section  8(e)  of  the  Act.  Re- 
spondent, in  its  brief,  hardly  disputes  all  this. 

In  its  defense,  however,  respondent  now  claims 
that  the  construction  industry  proviso  to  Section  8 
(e)  is  applicable  here,  that  the  disputed  contract  pro- 
vision— admittedly  unlawful  in  other  industries — is 
immunized  by  that  proviso,  and  that  the  Union  was 
consequently  entitled  to  picket  in  order  to  secure  exe- 
cution of  this  agreement.  The  industiy  proviso  re- 
ferred to  states  that 

"nothing  in  this  subsection  (e)  shall  apply  to  an  i 
agreement  between  a  labor  organization  and  an  i 
employer  in  the  construction  industiy  relating  to 
the  contracting  or  subcontracting  of  work  to  be 
done  at  the  site  of  the  construction,  alteration, 
painting,  or  repair  of  a  building,  structure,  or 
other  work". 

The  Board  does  not  dispute  that  this  case  involves 
"an  agreement  between  a  labor  organization  and  an 
employer  in  the  construction  industiy".  Nor  does  the 
Board  contend  that  picketing  to  secure  such  an  agree- 
ment would  be  unla^^^ul  if  the  proviso  immunized 
this  agreement  from  the  reach  of  Section  8(e).  In 
the  Board's  view,  this  agreement  does  not  qualify 
for  exemption  under  the  proviso  because  it  is  not  an 
agreement  "relating  to  the  contracting  or  subcontract- 
ing of  work  to  be  done  at  the  site  .  .  .".  It  is,  rather, 
an  agreement  whereby  on-site  employers  consent  to 
engage  in  a  future  boycott  of  any  employer  disfavored 
by  the  Union,  regardless  of  whether  the  latter  em- 
ployer is  engaged  in  work  at  the  job  site. 
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The  legislative  history  of  the  construction  industiy 
proviso  shows  that  it  was  designed  to  allov/  industry 
employers  and  unions  to  continue  their  widespread 
practice  of  including  provisions  in  their  bargaining 
contracts  requiring  that  all  jobsite  work  be  performed 
by  union  employers.  Such  an  agreement  is  clearly  a 
secondary,  or  hot-cargo,  clause:  it  calls  for  a  boycott 
of  other  employers  solely  because  of  the  latter's  non- 
union status.  See  authorities  cited  and  discussion  at 
p.  7  of  our  opening  brief.  But  Congress  in  1959  con- 
cluded that  special  legislation  was  warranted  in  defer- 
ence to  the  industiy's  special  problems,'  and,  in  en- 
acting a  prohibition  against  hot  cargo  contracts,  it 
granted  the  industry  a  limited  exemption.  As  Sena- 
tor John  F.  Kennedy  explained,  this  was  necessaiy 
"to  avoid  serious  damage  to  the  pattern  of  collective 
bargaining  in  [this]  industry."  II  Legislative  History 
of  the  L.M.R.D.A.  of  1959  (G.P.O.  1959),  p.  1432 
I  (hereinafter  cited  as  ''Leg.  Hist.").' 
!  Accordingly,  the  function  of  the  proviso  was  to 
i allow  the  parties  to  continue  to  enter  into  agreements 


^  For  a  general  discussion  of  the  distinguishing  character- 
istics of  the  construction  industry,  see  Note,  60  Yale  L.R. 
i673  (1951). 

I  2  Independent  studies  have  buttressed  this  legislative  judg- 
Iment,  sho\\ing  that  no  other  industry  relies  so  heavily  upon 
subcontracting  clauses  as  a  means  of  stabilizing  employment 
standards  to  the  mutual  benefit  of  both  employers  and 
iemployees.  Pierson,  Building-Trades  Bargaining  Plan  in 
\Southern  California,  70  Monthly  Labor  Review  14  (U.S. 
iDept.  of  Labor,  B.L.S.  1950)  ;  Lunden,  Subcontracting  Clauses 
in  Major  Contracts,  84  Monthly  Labor  Review  579  (U.S. 
Dept.  of  Labor,  B.L.S.  1961). 


provision  would  violate  Section  8(e)  of  the  Act.   R( 
spondent,  in  its  brief,  hardly  disputes  all  this. 

In  its  defense,  however,  respondent  now  claims 
that  the  construction  industry  proviso  to  Section  8 
(e)  is  applicable  here,  that  the  disputed  contract  pro- 
vision— admittedly  unlawful  in  other  industries — is 
immunized  by  that  proviso,  and  that  the  Union  was 
consequently  entitled  to  picket  in  order  to  secure  exe- 
cution of  this  agreement.  The  industry  proviso  re- 
ferred to  states  that  j 

"nothing  in  this  subsection  (e)  shall  apply  to  an| 
agreement  between  a  labor  organization  and  an  J 
employer  in  the  construction  industry  relating  to 
the  contracting  or  subcontracting  of  work  to  be 
done  at  the  site  of  the  construction,  alteration,] 
painting,  or  repair  of  a  building,  structure,  or 
other  work". 

The  Board  does  not  dispute  that  this  case  involves 
"an  agreement  between  a  labor  organization  and  an 
employer  in  the  construction  industry".   Nor  does  the 
Board  contend  that  picketing  to  secure  such  an  agree- 
ment would  be  unlawful  if  the  proviso  immunized 
this  agreement  from  the  reach  of  Section  8(e).    In 
the  Board's  view,  this  agreement  does  not  qualify 
for  exemption  under  the  proviso  because  it  is  not  an; 
agreement  "relating  to  the  contracting  or  subcontract-  i 
ing  of  work  to  be  done  at  the  site  .  .  .".   It  is,  rather,  j 
an  agreement  whereby  on-site  employers  consent  to 
engage  in  a  future  boycott  of  any  employer  disfavored 
by  the  Union,  regardless  of  whether  the  latter  em- 
ployer is  engaged  in  work  at  the  job  site. 


The  legislative  history  of  the  construction  industiy 
proviso  shows  that  it  was  designed  to  allov/  industry 
employers  and  unions  to  continue  their  widespread 
practice  of  including  provisions  in  their  bargaining- 
contracts  requiring  that  all  jobsite  work  be  performed 
by  union  employers.  Such  an  agreement  is  clearly  a 
secondary,  or  hot-cargo,  clause:  it  calls  for  a  boycott 
of  other  employers  solely  because  of  the  latter's  non- 
union status.  See  authorities  cited  and  discussion  at 
p.  7  of  our  opening  brief.  But  Congress  in  1959  con- 
cluded that  special  legislation  was  warranted  in  defer- 
ence to  the  industiy's  special  problems,'  and,  in  en- 
acting a  prohibition  against  hot  cargo  contracts,  it 
granted  the  industry  a  limited  exemption.  As  Sena- 
tor John  F.  Kennedy  explained,  this  was  necessary 
"to  avoid  serious  damage  to  the  pattern  of  collective 
bargaining  in  [this]  industiy."  II  Legislative  History 
of  the  L.M.R.D.A.  of  1959  (G.P.O.  1959),  p.  1432 
(hereinafter  cited  as  ''Leg.  Hist.").' 

Accordingly,  the  function  of  the  proviso  was  to 
allow  the  parties  to  continue  to  enter  into  agreements 


^  For  a  general  discussion  of  the  distinguishing  character- 
istics of  the  construction  industry,  see  Note,  60  Yale  L.R. 
673  (1951). 

2  Independent  studies  have  buttressed  this  legislative  judg- 
ment, sho^ving  that  no  other  industry  relies  so  heavily  upon 
subcontracting  clauses  as  a  means  of  stabilizing  employment 
standards  to  the  mutual  benefit  of  both  employers  and 
employees.  Pierson,  Building -Trades  Bargaining  Plan  in 
Southern  California,  70  Monthly  Labor  Review  14  (U.S. 
Dept.  of  Labor,  B.L.S.  1950)  ;  Lunden,  Subcontracting  Clauses 
in  Major  Contracts,  84  Monthly  Labor  Review  579  (U.S. 
Dept.  of  Labor,  B.L.S.  1961). 


to  make  the  job  all-union.  But,  at  the  same  time,  ConJ 
gress  clearly  indicated  that  the  proviso  was  not  in-j 
tended  to  afford  construction  industry  unions  a  licens 
to  boycott  suppliers,  manufacturers  and  other  emj 
ployers  not  engaged  at  the  job  site.  As  the  Conferem 
Report  stated: 

"It  should  be  particularly  noted  that  the  provisc 
relates  only  and  exclusively  to  the  contracting  oi 
subcontracting  of  work  to  be  done  at  the  site  oi 
the  construction.  The  proviso  does  not  exempt 
from  section  8(e)  agreements  relating  to  su} 
plies  or  other  products  or  materials  shipped  oi 
otherwise  transported  to  and  delivered  on  th^ 
site  of  the  construction."  I  Leg.  Hist.  943. 

Senator  Kennedy,  in  urging  the  Senate  to  adopt  the 
Conferees'  position,  made  the  same  point: 

"Agreements  by  which  a  contractor  in  the  conj 
struction  industry  promises  not  to  subcontraci 
work  on  a  construction  site  to  a  nonunion  con<| 
tractor  appear  to  be  legal  today.  They  will  noi 
be  unlawful  under  section  8(e)  ....  [But]  i\ 
should  be  particularly  noted  that  the  provisc 
relates  only  to  the  'contracting  or  subcontracting 
of  work  to  be  done  at  the  site  of  the  construc-j 
tion.'  The  proviso  does  not  cover  boycotts  oi 
goods  manufactured  in  an  industrial  plant  foi 
installation  at  the  jobsite,  or  suppliers  who  dc 
not  work  at  the  jobsite."  II  Leg.  Hist  1433(3)) 

The  contract  provision  here  involved  clearly  exceeds 
the  limits  of  the  proviso's  intended  scope  of  immunity) 
As  already  shown,  the  on-site  employees  covered  h} 
this  agreement  would  be  free  to  refuse  to  cross  an] 
picket  line   authorized  by   respondent   Union   or  bj 


other  named  labor  organizations ;  likewise,  they  would 
be  free  to  refuse  to  handle  any  supplies  or  materials 
delivered  to  the  jobsite  by  any  employer  considered 
"unfair"  by  said  unions.  Accordingly,  the  clause  al- 
lows the  respondent  to  arrange  for  the  boycotting  of 
any  union-disfavored  employer  without  respect  to 
whether  that  employer  may  be  engaged  in  work  at  the 
jobsite.  Respondent  clearly  errs,  therefore,  in  in- 
voking the  construction  industry  proviso. 

Respondent's  misconception  of  the  law  is  illustrated 
by  its  statement  (Br.  10)  that  ''the  industry  proviso 
of  Section  8(e)  saves  and  excepts  [the]  on-site  con- 
struction industry  from  the  effect  of  Section  8(e)." 
In  fact,  according  to  the  statutoiy  terms,  the  pro- 
viso saves  only  certain  industry  agreements  "relat- 
ing to  the  contracting  or  subcontracting  of  work  to  be 
done  at  the  site".  This  discrepancy  is  crucial:  under 
respondent's  formulation,  industry  unions  and  em- 
ployers could  lawfully  arrange  to  boycott  any  other 
employer  whereas  Congress,  by  the  clear  language 
of  the  proviso  and  its  accompanying  legislative  his- 
tory {supra,  p.  4),  allowed  such  secondary  ar- 
rangements to  operate  only  against  employers  en- 
gaging in  on-site  work.  As  the  court  stated  in  Essex 
County  District  Council  of  Carpenters  v.  N.L.R.B., 
332  F.  2d  636,  640  (C.A.  3)  : 

"This  limited  exemption  was  granted  appar- 
ently in  recognition  of  problems  peculiar  to  the 
construction  industry,  particularly  those  result- 
ing from  sporadic  work  stoppages  occasioned  by 
the  traditional  refusal  of  craft  unionists  to  work 
alongside  non-union  men  on  the  same  project. 


The  exemption  does  not  extend  to  other  agret 
ments,  such  as  those  relating  to  subcontracts  f  oj 
supplies  and  materials  to  be  transported  to  an( 
delivered  on  the  construction  site." 

For  the  same  reasons,  respondent  errs  in  contend- 
ing that  Article  I  of  the  proposed  contract  effectively 
narrows  the  entire  agreement  so  as  to  bring  it  within 
the  scope  of  the  proviso.  In  the  Board's  view,  noth- 
ing in  Article  I  prevents  Article  IX  (the  unlawful 
picket  line  clause)  from  allowing  job  site  employees 
to  cause  a  boycott  of  any  other  employer,  including 
off -site  suppliers  and  manufacturers. 

Article  I  provides  that 

''This  Agreement  shall  apply  to  and  cover  all 
building  and  construction  work  performed  by  the 
Employer  .  .  .  within  the  jurisdiction  of  any 
Union  affiliated  with  the  Council  and  the  con- 
tracting or  subcontracting  of  work  to  be  done  at 
the  site  of  the  construction  .  .  ."  (emphasis  in 
original) 

This  language  may  effectively  prevent  the  terms  of 
the  proposed  contract,  including  Article  IX,  from 
applying  to  those  employees  not  engaged  in  "construc- 
tion work  performed  by  the  Employer  .  .  .  within  the 
jurisdiction  of  any  Union  affiliated  with  the  Council." 
Likewise,  employees  not  engaged  in  work  ''to  be  done 
at  the  site  of  the  construction"  may  not  be  covered  by 
the  contract  terms.  But  the  vice  of  Article  IX,  the 
picket  line  clause,  is  that  it  sanctions  secondaiy  con- 
duct against  off-site  employers  by  those  employees 
who  are  covered.  Hence,  Article  IX  is  not  an  agree- 
ment relating  to  the  contracting  or  subcontracting 


of  work  to  be  done  at  the  site;  it  is  an  agreement 
whereby  employees  engaged  in  such  work  are  al- 
lowed to  cause  a  boycott  of  any  other  employer.  Ac- 
cordingly, the  clause  exceeds  the  proper  bounds  of 
the  proviso. 

Nor  may  respondent  contend  that  this  off-site  boy- 
cott aspect  of  its  picket  line  clause  was  unintentional. 
Apart  from  the  fact  that  Section  8(e)  does  not  re- 
quire a  showing  of  unlawful  motivation  (see  our 
opening  brief,  pp.  10-12),  it  is  clear  that  respondent 
did  intend  Article  IX  to  apply  to  picket  lines  at  lo- 
cations other  than  the  signatory  employer's  jobsite. 
This,  Article  IX  allows  employees  to  refuse  to  cross 
any  picket  line  "authorized  by  the  [signatory]  Coun- 
cil; or  any  other  Building  &  Construction  Trades 
Counx^il  or  authorized  by  any  Central  Labor  Council." 
(emphasis  added). 

The  cases  cited  by  respondent  do  not  advance  its 

position.    Teamsters  Local  695  v.  N.L.R.B.  F. 

2d ,  53  CCH  Labor  Cases  para.  11,217,  62  LRRM 

2135  (C.A.  D.C.)  manifestly  supports  the  Board's 
position  here'  on  the  application  of  Section  8(e)  to 
picket  line  clauses.  The  Court  also  agreed  with  the 
Board  that  the  construction  industry  proviso  was  no 
defense  in  that  case.  There,  however,  the  proviso  was 
deemed  inapplicable  because  the  signatory  union  rep- 
resented employees  who  were  deemed  not  to  be  en- 
gaged in  "work  to  be  done  at  the  site".    Hence,  that 


^  We  cited  the  Board's  decision  in  that  case  in  our  opening 
brief  at  pp.  8  and  12.  The  court  decision  enforcing  the 
Board's  order  in  full  issued  on  May  16,  1966,  shoi'tly  after 
our  brief  was  filed  herein. 


case  did  not  involve  the  issue  here  raised;  i.e.,  wheth- 
er a  contract  covering  employees  vi^ho  do  work  at 
the  site  rnay  lawfully  provide  for  the  boycott  of  off- 
site  employers.  Nor  is  there  anything  in  the  Court's] 
opinion  in  that  case  to  suggest  that  such  a  contract 
would  qualify  for  immunity  under  the  proviso.  Oi 
the  contrary,  the  Court  stated  that 

".  .  .  the  purpose  of  the  section  8(e)  proviso  was] 
to  alleviate  the  frictions  that  may  arise  when] 
union  men  work  continuously  alongside  nonunioni 
men  on  the  same  construction  site  .  .  .  Nothing! 
in  the  legislative  history,  however,  indicates  that! 
the  purpose  .  .  .  was  also  to  avoid  friction  re-l 
suiting  from  work  on  struck  premises,  nor  are] 
the  possibilities  of  such  friction  unique  to  the 
construction  industry."   62  LRRM  2138. 

In  Essex  County  District  Council,  supra,  332  F.  2d1 
636  (C.A.  3),  the  Court  held  that  a  clause  allowing! 
construction  employees  to  cease  work  was  privileged 
by  the  proviso.  But  there,  the  clause  was  expressly 
limited  to  refusals  "to  work  on  the  job  site  where 
such  non-union  condition  exists".  332  F.  2d  at  63. 
Likewise,  in  Construction,  Production  &  Maintenance 
Laborers  Union,  Local  383  v.  N.L.R.B.  (Colson  & 
Stevens),  323  F.  2d  422  (C.A.  9),  the  clause  was  ex- 
pressly limited  to  on-site  construction  work.' 


*  For  the  full  text  of  that  clause,  see  the  Board's  decision 
in  the  Colson  &  Stevens  case,  137  NLRB  1650,  or  the  Board's 
brief,  p.  4.  The  Court's  opinion  does  not  set  forth  the  clause 
in  full,  for  there  was  no  disagreement  in  that  case  that  the 
clause  would  be  within  the  proviso's  reach.  The  real  issue  in 
Colson  &  Stevens  was  whether  a  union  could  picket  to  obtain 
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Muskegon  Brick  Layers  Union  No.  5,  152  NLRB 
No.  38,  also  cited  by  respondent  (Br.  7),  involves  a 
completely  different  issue.  The  clause  in  that  case  re- 
quired the  employer  to  refrain  from  doing  business 
on  any  jobsite  w^here  another  employer  is  employing 
workers  at  wages  lower  than  those  provided  for  in  the 
union  contract.  The  Board  did  not  deny  this  hot 
cargo  clause  the  protection  of  the  industry  proviso 
for  any  failure  to  limit  its  geographical  scope.^ 

And  in  Los  Angeles  Bldg.  &  Const.  Trades  Council 
(Fowler-Kenworthy  Electric  Co.),  151  NLRB  No.  83, 
the  Board  held  that  a  secondary  clause  in  a  construc- 
tion industry  agreement  was  privileged  by  the  pro- 
viso. But  there,  the  Board  found  that  the  language 
of  the  clause  as  well  as  other  surrounding  circum- 
stances precluded  viewing  it  as  applying  to  off-site 


i  agreement  on  such  a  clause  or  whether  hot  cargo  clauses  priv- 
ileged by  the  proviso  could  be  entered  into  only  voluntarily. 
I  The  Board  has  subsequently  adopted  the  views  of  this  Court 
i  on  that  question.  Northeastern  IndiaTia  Bldg.  &  Const.  Trades 
'  Council  (Centlivre  Village  Apis.),  148  NLRB  93. 

i  '  In  the  Board's  view,  the  Muskegon  clause  exceeded  the  in- 

j  tended   area   of  proviso   immunity  because   it   provided   for 

I  strikes  in  the  event  of  an  employer  breach  and  was  not  limit- 

I  ed  to  judicial  contract-enforcement  methods.    In  N.L.R.B.  v. 

I  Local  217,  United  Ass'n  of  Journeymen, F.  2d ,  62 

LRRM  2257    (C.A.  1),  the  Court  disagreed  with  this  view 

I  and  held  that  a  clause  remained  entitled  to  the  benefits  of  the 

:  proviso  even  though  it  sanctioned  independent  self  help  by 

j  the  employees  to  enforce  the  promise  to  boycott.    The  Court 

I  rested  its  decision  on  the  "narrow  distinction  between  union- 

'   induced  [i.e.,  unlawful]  and  independent  self-help". F.  2d 

I   ,  62  LRRM  2259.   The  Muskegon  case  itself  is  still  pend- 

i  ing  on  a  petition  for  enforcement  before  the  Court  of  Appeals 

i  for  the  Sixth  Circuit  (No.  16,886). 
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Brief  of  Intervenor 
and  Amicus  Curiae 

STATEMENT 

This  brief  is  submitted  pursuant  to  permission  of 
iie  Court  given  on  April  20,  1966.  General  contractor 
■^illis  Hill  was  represented  by  the  intervenor,  Willam- 
(te  General  Contractors  Association,  when  the  charge 
as  filed.  Thereafter,  he  delegated  his  bargaining  rights 
I  Associated  General  Contractors  of  America,  Inc., 
iregon-Columbia  Chapter,  amicus  curiae. 

QUESTION  PRESENTED  FOR  DECISION 

Respondent  picketed  the  job  site  of  general  contra c- 
\T  Willis  Hill  to  enforce  a  demand  that  Hill  execute  its 
andard  form  of  collective  bargaining  agreement.  Ar- 
cle  IX  of  the  proposed  agreement  provided: 

!  "It  is  further  agreed  that  no  employee  working 

j    under  this  Agreement  need  work  under  any  condi- 
i    tions  which  may  be  or  tend  to  be  detrimental  to  his 
health,  safety,  morals  or  reputation,  or  cross  any 
'    picket  line  or  enter  any  premises  at  which  there  is  a 
\    picket  line  authorized  by  the  Council;  or  any  other 
!    Building  &  Construction  Trades  Council  or  author- 
ized by  any  Centred  Labor  Council,  or  handle,  trans- 
port or  work  upon  or  with  any  product  declared 
\    unfair  by  any  of  such  Councils.  The  Employer,  De- 
I    veloper  and/or  Owner-Builder  agrees  that  he  will 
I    not  assign  or  require  any  employee  covered  by  this 
I    Agreement  to  perform  any  work  or  enter  premises 
I    under  any  of  the  circumstances  above  described  and 


1 


will  conform  to  all  health  and  safety  regulations 
the  State  of  Oregon."  (emphasis  supplied) 


The  question  to  be  decided  is  whether  the  Boai 
correctly  held  that  Article  IX  is  prohibited  by  §  8(e)  r 
LMRA,  as  amended,  because  it  authorizes  prohibite 
secondary  activity,  and  that  respondent's  picketing  tj 
secure  such  agreement  was  an  unfair  labor  practic 
under  §  8(b)  (4)  (i),  (ii)   (A)  of  LMRA. 

APPLICABLE  STATUTORY  PROVISIONS 

Section  8(e)  of  LMRA  provides: 

"It  shall  be  an  unfair  labor  practice  for  any  labc 
organization  and  any  employer  to  enter  into  an 
contract  or  agreement,  express  or  implied,  whereb 
such  employer  ceases  or  refrains  or  agrees  to  ceas 
or  refrain  from  handling,  using,  selling,  transportin 
or  otherwise  dealing  in  any  of  the  products  of  an 
other  employer,  or  to  cease  doing  business  with  an 
other  person,  and  any  contract  or  agreement  entere 
into  heretofore  or  hereafter  containing  such  a 
agreement  shall  be  to  such  extent  unenforcible  an 
void:  Provided,  That  nothing  in  this  subsection  sha! 
apply  to  an  agreement  between  a  labor  organizatio 
and  an  employer  in  the  construction  industry  k 
lating  to  the  contracting  or  subcontracting  of  wor 
to  be  done  at  the  site  of  the  construction,  alteratior 
painting,  or  repair  of  a  building,  structure,  or  othe 
work:  *  *  *" 


Section  8(b)(4)(i),  (ii)(A)  of  LMRA  provides: 

"(b)   It  shall  be  an  unfair  labor  practice  for  a 
labor  organization  or  its  agents  — 


(4)  (i)  to  engage  in,  or  to  induce  or  encourage 
any  individual  employed  by  any  person  engaged  in 
commerce  or  in  an  industry  affecting  commerce  to 
engage  in,  a  strike  or  a  refusal  in  the  course  of  his 
employment  to  use,  manufacture,  process,  transport, 
or  otherwise  handle  or  work  on  any  goods,  articles, 
materials,  or  commodities  or  to  perform  any  ser- 
vices^ or  (ii)  to  threaten,  coerce,  or  restrain  any  per- 
son engaged  in  commerce  or  in  an  industry  affecting 
commerce,  where  in  either  case  an  object  thereof 
is  — 

(A)  forcing  or  requiring  any  employer  or  self- 
employed  person  to  join  any  labor  or  employer  or- 
ganization or  to  enter  into  any  agreement  which  is 
prohibited  by  subsection  (e)  of  this  section; 


Provided,  That  nothing  contained  in  this  subsection 
shall  be  construed  to  make  unlawful  a  refusal  by 
any  person  to  enter  upon  the  premises  of  any  em- 
ployer (other  than  his  own  employer),  if  the  em- 
ployees of  such  employer  are  engaged  in  a  strike 
ratified  or  approved  by  a  representative  of  such  em- 
ployees whom  such  employer  is  required  to  recog- 
nize luider  this  sub-chapter:  *  *  ♦" 


I  ARGUMENT 

I. 

I 

j  The  Board's  position  is  unequivocal.  In  Cement  Ma- 

(fw  Local  Union  No.  97,  AFL-CIO  (Interstate  Employ- 


I 


ers,Inc.,etal),  (1964')  149  NLRB  No.  111,57  LRRM  14; 
at  1473  it  held  that  picket  line  and  unfair  goods  claus 
identical  with  Article  IX  are  not  within  the  constructiC| 
industry  proviso  and  are  forbidden  by  §  8(e),  and  th 
picketing  to  secure  them  is  an  unfair  labor  practice  u 
der§8(b)(4)(i),  (ii)(A): 

"We  also  find  that  paragraph  H  *  *  *  insofar 
they  provide  in  substance  that  no  employee  net 
cross  a  picket  line  which  is  authorized  by  the  Bull 
ing  and  Construction  Trades  Council,  are  violati'' 
of  Section  8(e)  since  the  clause  in  its  broad  sco] 
can  be  read  as  applying  to  unlawful  secondary  pic 
eting.  We  also  find  that  the  remaining  portions  i 
these  paragraphs  which  provide  that  an  employ 
need  not  handle  goods  which  have  been  declar« 
'unfair'  by  one  of  three  named  Councils  is  but  a 
other  sanction  made  available  to  the  Respondent 
enforce  the  unlawful  clauses  of  its  agreements." 


Interstate  Employers  was  followed  in  Los  Angel 
Building  <&  Construction  Trades  Council  (Portofino  M 
rina),  (1965)  150  NLRB  No.  152,  58  LRRM  1315 
1317.  Those  two  cases  announced  the  Board's  consi 
ered  conclusion  that  such  clauses,  which  include  tl 
very  archtype  of  hot  cargo  agreements  at  which  §  8(< 
was  directed,  are  secondaiy  on  their  face  and  in  the 
purpose  and  effect;  and  to  allow  them  on  the  theoi 
that  they  are  within  the  construction  industry  provi 
would  sanction  a  device  to  extend  the  proviso  beyor 
contracting  or  subcontracting  of  work  to  be  done  at  tl 


nstruction  site,  contrary  to  the  congressional  purpose. 
16  Board's  position  has  been  repeated  in  an  impressive, 
iphatic  and  consistent  line  of  decisions,  all  of  which 
e  necessarily  questioned  by  respondent  in  this  case. 

Los  Angeles  Building  and  Construction  Trades  Coun- 
cil (Couch  Electric  Company,  Inc.  et  al),  (1965) 

151  NLRB  No.  46,  58  LRRM  1440 

Drivers,  Salesmen  (etc.)  Local  Union  No.  695  (etc.) 
( Madison  Employers'  Council ) ,  (1965)  152 
NLRB  No.  55,  59  LRRM  1131 

Teamsters,  Chauffeurs,  (etc.)  Local  No.  386  (etc.) 
and  California  Association  of  Employers,  ( 1965) 

152  NLRB  No.  83,  59  LRRM  1223 

Los  Angeles  Building  <&  Construction  Trades  Council, 
et  al  and  Quality  Builders,  Inc.,  ( 1965 )  153  NLRB 
No.  38,  59  LRRM  1364 

Los  Angeles  Building  and  Construction  Trades  Coun- 
cil et  al  (Elmer  E.  Willhoite),  (1965)  154  NLRB 
No.  55,  60  LRRM  1053 

Bay  Counties  District  Council  of  Carpenters,  AFL- 
CIO,  et  al,  and  Jones  and  Jones,  Inc.  et  al,  (1965 ) 
154  NLRB  No.  120,  60  LRRM  1190 

Local  300,  Hod  Carriers'  and  Construction  Laborers' 
Union,  etc.  and  Jones  &  Jones,  Inc.,  (1965)  154 
NLRB  No.  142,  60  LRRM  1 194 


II. 

I  The  courts  have  consistently  endorsed  the  Board's 
nclusion  that  both  unfair  goods  and  picket  line  clauses 


J 


which  are  not  hmited  to  lawful  primary  activity  violal 

§8(e). 

"*  *  *  'Hot  cargo'  agreements  in  any  form  ai 
prohibited  by  section  8(e).  *  *  *"  N.L.R.B.  v.  Inten 
national  Bro.  of  Teamsters,  etc.,  Local  294,  (CA 
1965)  342  F2d  18  at  21 


An  ^'unfair  goods'^  clause  was  struck  down  by  this  Coiu' 
in  N.L.R.B.  v.  Joint  Council  of  Teamsters  No.  38,  (CA 
1964)  338  F2d  23  at  31,  in  the  following  terms: 

"Article  34  provides  that  respondent  employe:, 
shall  not  order  an  employee  to  handle  the  produc 
of,  or  serve,  an  employer  who  is  engaged  in  a  strit 
or  lockout  recognized  by  respondent  unions,  nc 
discipline  or  discharge  an  employee  who  refuses  t 
do  so. 

Article  34  is  tantamount  to  an  agreement  thi 
the  employers  will  not  deal  with  the  struck  plan 
Indeed,  the  'hot  cargo'  clause  at  which  section  8(€ 
was  primarily  aimed  usually  took  this  fonn.  Th 
Board  properly  held  article  34  invalid.  *  *  *" 


See  also  Employing  Lithographers  of  Greater  Miami ; 
N.L.R.B.,  (CA  5  1962)  301  F2d  20  at  30: 

"*  *  *  It  cannot  now  be  doubted  that  Congre: 
has  banned  agreements  whereby  an  employer  r 
frains  or  agrees,  expressly  or  impliedly,  to  refrai 
from  handling  the  work  of  another  employer,  *  *  * 


It  has  been  held  that  an  "unfair  goods"  clause  ex- 
nding  only  to  work  performed  as  an  "ally"  of  a  struck 
iployer  does  not  violate  §  8(e).  N.L.R.B.  v.  Amalga- 
ated  Lithographers  of  America  (IndJ,  (CA  9  1962) 
19  F2d  31  at  38  5  of  Employing  Lithographers  of  Greater 
iami  V.  N.L.R.B.,  supra,  (CA  5  1962)  301  F2d  20  at 
1-29.  However,  if  such  a  clause  is,  as  here,  not  so  lim- 
;d  in  its  scope  of  operation  ("any  product"),  it  is  il- 
^al,  because  it  authorizes  illegal  secondary  activity. 

"We  have  held  that  neither  the  struck  work 
clause  nor  the  chain  shop  clause  is  unlawful.  In 
validating  the  struck  work  clause,  however,  we  have 
construed  it  as  applying  only  wdth  regard  to  struck 
work  which  is  not  customarily  handled  by  the  pri- 
mary employer.  But  this  termination  clause  is  not  so 
limited.  It  applies  with  regard  to  'any'  work  received 
from  or  destined  for  any  employer  involved  in  a 
strike  or  lockout  of  the  kind  referred  to  in  section  23 
of  the  proposed  agreement,  whether  such  work  was 
'customary'  or  'farmed  out'  work. 

Since  it  is  unlawful  under  section  8(e)  for  an 

employer  to  agree  that  he  will  refuse  to  handle  work 

of  another  employer  which  he  customarily  handles, 

j  this  termination  clause  is  unlawful.  The  Board  did 

not  en-  in  so  finding  and  concluding."  N.L.R.B.  v. 

I  Amalgamated   Lithographers   of   America    (Ind.), 

I  supra,  (CA  9  1962)  309  F2d  31  at  41-42 


"We  agree  with  the  Board  that  to  the  extent 
clause  (a)  protects  refusals  to  work  beyond  the  scope 
of  the  ally  doctrine,  it  authorizes  a  secondary  boy- 
cott, and  so  is  pro  tanto  void  under  §  8(e)  of  the 
Labor  Act.  *  *  *"  Truck  Drivers  Union  Local  No. 


1 


415,  etc.  V.  N.L.R.B.,  (CA  DC  1964)  334  F2d  539  i 
547,  cert  den  (1964)  379  US  916 


In  Truck  Drivers  Local  415,  the  Court  sustained  \k 
Board's  holding  that  a  picket  line  clause  in  unrestricte 
terms  violated  §  8(e).  As  in  this  case,  the  clause  pr< 
vided  that  an  employee  could  refuse  to  cross  "any 
picket  line.  The  Court  held  that  while  a  limited  clauji 
authorizing  refusals  to  cross  primary  picket  lines  woul 
be  lawful,  the  clause  in  question  authorized  recognitio; 
of  secondary  picket  lines  and  was  pro  tanto  illegal  ar. 
void. 

"*  *  *  To  the  extent  that  the  clause  would  pri 
tect  such  a  refusal  to  cross  [a  picket  line  which  "i 
itself  in  promotion  of  a  secondary  stride  or  boycott"! 
it  would  then  be  authorizing  a  secondary  strike,  an 
would  pro  tanto  be  void  under  §  8(e)  of  the  Ac 
*  *  *"  Truck  Drivers  Union  Local  No.  415,  etc.  s 
N.L.R.B.,  supra,  (CA  DC  1964)  334  F2d  539  at  54: 
cert  den  (1964)  379  US  916*  ' 


III. 

The  construction  industry  proviso  of  §  8(e)  is  ni 
applicable  to  either  unfair  goods  clauses  or  picket  lii 
clauses  whose  scope  of  operation  is  unlimited.  In  a 

*In  Cement  Masons  Local  Union  and  Madison  Employers'  Council,  supra,  ti 
Board  cited  Local  No.  411  in  support  of  its  view  that  "a  broad  picket  li' 
clause  is  violative  of  Section  8(e)  to  the  extent  that  it  applies  to  seconda 
picket  lines." 


ing   the   Board's   determination    that   an    "unfair 

yods"  clause  violated  §  8(e),  the  Second  Circuit  said: 

1 

!  "Nor  is  the  union  insulated  from  the  effect  of 

section  8(b)  (4)  (ii)  (A)  by  the  'construction  indus- 
;  try'  proviso  to  section  8(e).  Since  the  proviso  is  lim- 
'  ited  to  'work  done  at  the  site  of  the  construction,'  it 
!   does  not  sanction  a  'boycott  against  suppliers  who 

do  not  work  on  the  job  site.'  *  ♦  *  [Tlhe  legislative 

histoiy  indicates  that  the  proviso  was  not  intended  to 
'  protect  agreements  relating  to  supplies  transported 
i  to  and  delivered  on  the  construction  site.  1  Leg.  Hist. 
[  943  (1959).  *  *  *"  N.L.R.B.  v.  International  Bro.  of 

Teamsters,  etc.,  Local  294,  supra,  (CA  2  1965)  342 

F2d  18  at  21-22 


Nor  is  the  picket  line  clause  in  a  different  position 
ider  the  proviso.  It  is  neither  a  clause  "relating  to  the 
ntracting  or  subcontracting  of  work",  nor  limited  to 
vork  *  *  *  done  at  the  site  of  the  construction."  It 
[lates  to  crossing  picket  lines  both  at  the  construction 
:;e  and  elsewhere,  and  consequently  is  not  within  the 
•Qviso.  Truck  Drivers  Union  Local  No.  415,  etc.  v. 
.L.R.B.,  supra,  (CA  DC  1964)  334  F2d  539  at  542-545, 
rtden  (1964)  379  US  916. 

CONCLUSION 

This  is  not  the  case  of  a  subcontract  clause  which 

I 

i,  designed  to  protect  the  jobs  of  members  of  the  unit. 
In  their  face,  these  clauses  authorize  secondary  activity 
iihich  \dolates  §  8(e),  and  it  is  the  terms  of  the  contract 
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i 


which  control  its  validity  under  the  statute.  Truck  Dri 
ers  Union  Local  No.  413,  etc.  v.  N.L.R.B.,  supra,  (CA  E 
1964)  334  F2d  539  at  542,  cert  den  (1964)  379  US  91 
In  drafting  collective  bargaining  agreements  under  th 
act  of  Congress,  parties  must  not 

"*  *  *  manufacture  a  device  for  rendering  i 
enactments  virtually  ineffective.  ♦  *  *"  Sweigert, . 
in  Brown  v.  Local  No.  17,  Amalgamated  Lithogr 
phers,  (DC  ND  Cal  1960)  180  F  Supp  294  at  304 


Respondent  picketed  for  a  contract  authorizing 
legal  secondary  activities.  That  picketing  unquestio 
ably  violated  §  8(b)  (4)  (i),  (ii)  (A).  The  Board's  ord» 
should  be  enforced. 

Respectfully  submitted, 

McCOLLOCH,  DEZENDORF  &  SPEAF 

JAMES  H.  CLARKE 
LEWIS  K.  SCOTT 

Attorneys  for  Associated  General 
Contractors  of  A merica.  Inc., 
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Contractors  A  ssociation,  Intervem 
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JURISDICTION 

This  action  was  commenced  in  the  United  States  District  Court  of 
iawaii  for  the  refund  of  excise  taxes  illegally  and  erroneously  collected 
>y  the  Appellee  from  the  Appellant.     The  claims  for  refund  were  made  pur- 
;aant  to  26  U.S.C.,   Sec.    7422(a).     Jurisdictional  facts  were  alleged  in  para- 
;raph  1  of  the  Complaint  (Record  of  Proceedings  -  Page  2,    hereinafter  re- 
erred  to  as  R-2).     Jurisdiction  of  the  United  States  District  Court  was 
;onferred  by  28  U.S.C.   Sec.    1340  and  1346. 

The  action  was  tried  by  the  court  without  a  jury.     The  Findings  of 
'act  and  Conclusions  of  Law  were  filed  on  May  5,    1965  (R-    ).     Judgment     . 
i/as  entered  on  October  5,    1965  (R-      ).     A  Notice  of  Appeal  was  filed  on 
IJovember  30,    1965  (R-      ).     Jurisdiction  is  conferred  upon  this  Court  by 
18  U.S.C.   Sec.    1291.    1294  and  2107. 

STATEMENT  OF  THE  CASE 


i  Question  involved.     The  sole  issue  in  this  case  is  whether  an  uli-uli, 

I  dance  instrument  used  by  ancient  Hawaiians,    and  now  almost  exclusively 

jy  hula  dancers,    and  which  is  not  ordinarily  used  in  the  rendition  of  musical 

I 

lompositions,    is  also  a  musical  instrument  subject  to  manufacturers  excise 

ix  for  sales  made  during  the  calendar  years  1955  through  I960. 

Manner  in  which  raised.     Appellant,    during  the  years  1955  through 

960,    manufactured  and  sold  uli-ulis.     The  United  States  illegally  and  erro- 

[eously  assessed  and  collected  excise  taxes  on  such  sales  on  the  grounds 

jhat  uli-ulis  were  "musical  instruments"  for  the  purposes  of  the  Sec.   4151 

;f  the  I.R.  C.  ,    1954  (R-6).     Appellant  filed  timely  claims  for  refund  (R-6), 


;ontending  that  they  were  not.     After  more  than  six  months  had  elapsed 
rom  the  filing  of  such  claims,   Appellant  brought  action  to  recover  the 
axes  paid  (R-1). 

SPECIFICATION  OF  ERRORS 


I 

THE  COURT  ERRED  IN  MAKING  THE  FOLLOWING  FINDINGS  OF 
MATERIAL  FACTS: 

1.  That  the  instrument  has  been  used  in  orchestral  arrangennents 
.nd  has  been  used  on  commercially-sold  phonograph  records  (R-      ). 

2.  That  the  uli-uli  is  "also  regarded  as  a  musical  instrument  by 
Itudents  and  experts  in  the  field  of  music"  (R-      ). 

3.  That  the  uli-uli  is  similar  in  construction,    character  and  use  to 
naracas,    except  that  maracas  are  more  often  used  by  members  of  a  band 
Ir  orchestra  than  by  dancers  (R-      ). 

4.  The  uli-uli  is  suitable  for,   and  is  used  in,    performing  musical 
iompositions  both  written  and  unwritten  and  is  suitable  for  use  in,   and  is 

sed  in,    instructing  in  music  (R-      ). 

5.  That  the  uli-uli  is  a  musical  instrument  utilized  to  provide 
hythm,   a  basic  component  of  music.     Its  adornment  by  colorful  feathers, 
nd  even  its  use  in  the  overwhelming  majority  of  acts  in  public  perform- 

Inces  as  part  of  the  visual  aspects  of  the  hula  or  dance,   do  not  change  its 

i 

'haracter  as  a  musical  instrument  (R-      ). 


II 

THE  COURT  ERRED  IN  MAKING  THE  FOLLOWING  CONCLUSIONS. 
3F  LAW: 

6.  Plaintiff,  hereinafter  referred  to  as  Appellant,  has  failed  to  sus- 
:ain  her  burden  of  showing  that  the  uli-uli  is  not  a  musical  instrument  within 
;he  meaning  of  Treasury  Regulations  (R-      ). 

7.  The  uli-uli  is  a  musical  instrument  within  the  meaning  of  the 
statute  and  within  the  meaning  of  the  Regulations  (R-      ). 

8.  The  Commissioner  of  Internal  Revenue  did  not  err  in  taxing  as 
■nusical  instruments  the  uli-ulis  manufactured  and  sold  by  Appellant  (R-      ). 

9.  Defendant,   hereinafter  referred  to  as  Appellee,   is  entitled  to 
judgment  in  its  favor  together  with  its  cost  of  action  (R-      ). 

I  III 

10.  THE  COURT  ERRED  FURTHER  BY  ADMITTING  EVIDENCE 
[iHOWING  THAT  THE  ULI-ULI  WAS  A  MUSICAL  INSTRUMENT  PRIOR  TO 
1 955,   DESPITE  THE  OBJECTION  OF  COUNSEL  THAT  THE  EVIDENCE 
l-HAT  WAS  TO  BE  SUBMITTED  RELATED  TO  MUSICAL  INSTRUMENTS  OF 
DLD  HAWAII  (Transcript  of  Proceedings  -  pages  81,    82,    85,   86,   hereinafter 
[eferred  to  as  T  -  81,    82,    85,    86).  ^ 

IV 

11.  THE  COURT  ERRED  FURTHER  BY  FAILING  TO  EMPLOY  THE 
ESTS  SET  FORTH  IN  SECTION  48.4151-l(d)  OF  THE  IvIANUFACTURERS 

iND  RETAILERS  EXCISE  TAX  REGULATIONS  AS  TO  WHETHER  THE  ULI- 
iJLIS  WERE  NOVELTIES  WHICH  ARE  UNSUITABLE  FOR  USE  IN  PLAYING 
ivIUSICAL  COMPOSITIONS  OR  IN  TEACHING  MUSIC,   IN  DETERMINING 


IVHETHER  THEY  WERE  MUSICAL  INSTRUMENTS  (T  -  140.    141,    142), 


ARGUMENT  OF  THE  CASE 


SUMMARY 


The  arguments  may  be  summarized  as  follows: 

1.  An  uli-uli  is  a  polished  gourd  partially  filled  with  seeds,   to  which 
leathers,  are  attached,   and  is  used  by  hula  dancers  in  the  performance  of 
;heir  dances. 

2.  There  is  no  evidence  that  it  has  been  used  in  the  rendition  of  a 
nusical  composition  either  in  a  public  or  private  performance,    except  in  one 
irrangement  which  called  for  bizarre  sound  effects. 

3.  The  shaking  of  a  uli-uli  during  the  performance  of  a  hula  is  no 
different  from  the  banging  of  bamboo  poles  during  the  performance  of  the 
ini-cling. 

4.  The  uli-uli  differs  from  the  maracas  in  a  number  of  ways,    the 
irincipal  difference  being  that  the  maracas  is  used  in  the  rendition  of  a 
pusical  composition,  while  the  uli-uli  is  never  (except  for  one  atypical 
i'ccasion)  so  used. 

I  5.     The  criteria  to  follow  in  determining  whether  or  not  an  article 

s  a  musical  instrument  have  been  stated  in  the  last  sentence  of  Treas.  Regs. 

8.4151-l(c),   as  the  same  was  explained  in  Rev.   Rul.   62-44. 

6.      The  District  Court  erred  in  not  using  these  criteria. 

ARGUMENT 


The  uli-uli  is  a  polished  gourd  which  is  partially  filled  with  seeds 
.nd  to  which  feathers  are  attached  by  means  of  raffia  strands  (T  -  7,    8). 


Most  of  them  are  sold  in  curio  or  gift  shops  and  the  rest  in  music  stores 
(T  -  10).     It  is  used  by  hula  dancers  in  the  performance  of  their  dances 
(T  -  23).     It  is  almost  never  used  in  the  rendition  of  musical  compositions. 
All  of  the  witnesses  for  the  Appellant  testified  that  they  had  never  seen  an 
uli-uli  used  in  the  performance  of  a  musical  composition  and  all  were  un- 
aware of  the  existence  of  any  scores  for  the  uli-uli. 

Mr.   William  Hong,   husband  of  the  Appellant,    and  manufacturer  of 
the  uli-ulis,   testified  that  he  had  never  seen  an  uli-uli  played  and  had  "... 
only  seen  it  in  conjunction  with  a  hula  dance."  {T  -  13).     Mr.   Lloyd  Krause, 
Bandmaster  of  the  municipal  Royal  Hawaiian  Band,   with  26  years  in  the 
musical  profession,    (T  -  21,    22)  testified  that  he  was  not  familiar  with  the 
luli-ulis  as  a  musician,   had  seen  them  used  by  hula  dancers  but  never  by 
'musicians,    did  not  know  of  any  musical  scores  in  which  they  were  used 

(T  -  23),   had  never  seen  any  one  in  a  legitimate  musical  organization  play 

I 

Ithem,   had  never  conducted  any  arrangement  in  which  they  were  used  and 

|had  never  heard  of  any  musical  composition  or  score  in  which  theywere 

lused  (T  -  24). 

Mr.   Ray  N.    Tanaka,   a  dance  orchestra  leader,  who  had  been  active 

S.n  music  since  1937  (T  -  33),   and  who,   d  licensed  copyist,   had  transcribed 

about  a  thousand  copies  for  various  instrumental  parts  (T  -  34),   testified 

I 

I 

|:hat  he  had  seen  uli-ulis  used  by  dancers  (T  -  35,    36),   but  never  by  musi-  • 
cians,    nor  used  in  the  rendition  of  a  musical  composition,   and  had  never 

seen  a  score  or  an  arrangement  in  which  the  uli-uli  is  used  as  a  musical 

I 

[instrument  (T  -  36).     Mr.   Domenico  Moro,    a  retired  bandmaster  of  the 

I 

'Royal  Hawaiian  Bank  after  having  been  with  the  band  for  over    14  years  (T  -  49 


ind  who  had  started  his  music  career  as  a  conductor  at  the  age  of  13  (T  -  49), 

ind  was  now  79  years  of  age  (T  -  50),    also  testified  that  uli-ulis  are  never 

ised  in  the  rendition  of  musical  compositions  (T  -  51,    52),   that  he  had  never 

leard  of  an  orchestra  the  musicians  of  which  used  uli-ulis  and  knew  not  of 

i,ny  musical  compositions  or  scores  in  which  the  uli-uli  is  called  for  (T  -  53). 

The  Appellee's  witnesses  consisted  of  one  orchestra  leader  who  spe- 

:ialized  in  bizarre  and  unorthodox  "musical"  instruments,   an  assistant  an- 

hropologist  and  students  of  music  of  ancient  Hawaii.     Mr.   Martin  Denny,    on 

;ross-examination,    admitted  that  he  had  used  an  uli-uli  in  only  one  musical 

irrangement  which  he  recorded  (T  -  68),    that  aside  from  that  particular  re- 

borded  arrangement,   he  had  never  used  the  uli-uli  on  any  other  musical  com- 

bositions,    recorded  or  unrecorded  (T  -  70),     Mr.  Denny  further  testified 

Ihat  some  of  his  rhythmic  instruments  ran  to  the  "quite  bizarre"  and  that  he 

|iad  "gone  to  quite  a  number  of  extremes  in  producing  sounds  of  a  rhythmic 

lature",    including  use  of  an  African  thumb  piano,   the  sound  of  crickets 

I 

T  -  71),    sounds  of  birds  for  which  "there  aren't  any  birds  for"  and  that 

)art  of  his  performance  consists  of  the  "far-out  and  weird  sounds"  (T  -  73). 

lUthough  he  has  a  number  of  imitators-,    he  does  not  know  of  any  other  group 

Ihich  uses  the  uli-uli  in  the  rendition  of  a  musical  composition  (T  -  74). 

Mrs.    Eleanor  Williamson,   Assistant  in  Anthropology  at  the  Bishop 

^/luseum  next  testified  on  a  study  relating  to  the  music  of  old  Hawaii  (T  -  81). 

JThis  was  admitted  in  evidence  despite  objection  by  counsel  for  Appellant  on 

■he  grounds  that  it  related  to  what  an  uli-uli  was  in  old  Hawaii  and  not  dur- 

i 
I 
ng  the  period  1955-1960;     This  witness  also  testified  that  the  uli-uli  was 

iescribed  as  a  musical  instrument  (T  -  87)  in  certain  books  brought  by  her 


0  the  witness  stand.     The  titles  of  these  books  were:    Ancient  Hawaiian 
/iusic,   Hawaiian  Life  in  the  Pre-IDuropean  Period,    Unwritten  Literature 
;  Hawaii,   and  Arts  and  Crr-fts  of  Hawaii.     (T  -  35,    86).     The  iirst  book 
.mentioned  contained  scores  for  the  uli-uii  for  old  Hawaii,   but  testimony  by 
he  witness  was  objected  to  by  counsel  for  Appellant  on  the  grounds  that  they 
id  nut  relate  to  the  period  frorii  1955  to  i960.     The  objection  was  also  over- 
|uled  by  the  Court  (T  -  87).     it  should  be  pointed  out  that  this  witness,   ac- 
lording  to  Appeuee's  counsel,   was  brought  in  a^.  a  student  of  anthropology 

1  charge  of  the  project  on  music  of  old  Hawaii  and  not  as  a  witness  on  the 
uDject  of  "who  uses  uli-ulis  today,    or  1955  to  I960"  (T  -  92). 

The  next  witness,   Mrs.  Dorothy  Kahananui  Gillett,    an  instructor  in 
lUsic  at  the  University  of  Hawaii  (T  -  98)  testified  that  an  uli-uli  is  a  per- 
assive  instrument  of  indefinite  pitch  (T  -  99).     She  also  referred  to  a  work 
V  Sachs:    Dictionary  of  Musical  Instruments,   which  besides  being  a  dic- 
■jonary  of  musical  instruments  was  also  a  "poly-glossary,   a  multi-purpose 
lossary  for  the  entire  field  of  musical  instruments"  (T  -  105).     However, 
he  also  testified  that  a  puili  (a  baiViboo  split  on  one  end  which  is  struck  by 

ncers)  would  also  be  classified  a  musical  instrument  (T  -  109i    110).     She 
i'.rther  testified  that  a  dog's-tooth  anlclet' would  also  be  classified  by  Sachs 
o>  a  mu6--o,i.  i.ii.rument  'T  _^.-,.e  wou.;.  "u-ce  the  anklet  under 

i 

te  category  of  r^-tules.     (T  -  ii^/.     She  would  a. 
^rae  Classification  of  uli-ulis  as  n'ausicai  instrument 


s  wnen  tne  oamooo  pOi.es 


i:e  banged  together  by  dancers  in  the  Filipino  d>ince  known  aS  "tini-cling" 
I 

!-, 

C  -  114).     Mrs.  Gillett,   being  the  expert  that  she  is  in  ancient  Hawaiian 

ijUsic,   nevertheless  was  not  familiar  with  any  musical  composition  or  score 


3ne  ill  Hawaii  v/hich  inclu-ded  a  score  for  the  uli-uli  (T  -  lOo).     She  has 
sard  the  uli-uli  used  with  a  dance  and  once  with  a  group  of  children  who 
^corded  a  chant  using  the  uii-ulis  (T  -  103).     Other  than  that,    she  had 
iver  heard  then-i  used  (T  -  108,    109}. 

Mrs.   Edwina  K.   Mahoe,  who  was  employed  "as  a  hula  instructor 
\d  r.-.usic"  With  the  Department  of  Parks  and  Recreation  (T  -  117)  testified 
.at  other  than  the  one  musical  coiTiposition  found  in  Appellee's  Exhibit  "A", 
le  knew  of  no  other  written  musical  composition  in  the  world  which  called 
r  use  of  an  uli-uli  (T  -  124).     Further,    she  knew  of  no  unwritten  com- 
)sitio"no  in  which  the  uli-uli  is  used  where  a  hula  dance  is  not  being  per- 
rmed  by  the  person  using  the  uli-uli  (T  -  125). 

The  last  witness  to  appear,  Mrs.  Saneta  Richards,  a  graduate  stu- 
;nt  in  the  field  of  ethnomusicoiogy  (T  -  128)  testified  that  besides  the  one 
'stance  in  Appellee's  Exhibit  "A"  and  the  notations  for  uli-uli  in  the  book, 

licient  Hawaiian  Music,   previously  referred  to  by  Mrs.   Wiiiiannson,    she 

i 

lew  of  no  oilier  composition  that  requires  use  of  the  uli-uli  (T  -  132). 
le  further  testified  that  she  had  never  heard  these  scores  played  since 
le  was  not  fam^iliar  enough  with  the  entire  literature  to  tell  whether  s'ae 
Id  or  not  (T  -  i33). 

Of  all  the  witnesses,    only  one,   Mr.  Denny,   testified  that  he  had 
icorded  a  musical  arra^igement  using  an  uli-uli  (T  -  68),   and  that  aside 
bm  this  one  arrangement,   he  had  never  used  it  on  any  other  musical 
,)mposition,    recorded  or  unrecorded,   and  did  not  know  of  any  other  group 
fnich  used  the  uli-uli  in  the  rendition  of  a  musical  composition  (T  -  74). 
jll  other  witnesses  denied  ever  hearing  the  uli-uli  in  recorded  form  or 


T 


ng  used  in  any  orchestral  arrangement.     The  Court,   therefore,    erred 
'inding  as  material  fact  that  "the  instrument  has  been  used  in  orchestral 
^..^jments  and  has  been  used  on  coinmercially-sold  phonograph  rec- 
s"  (^-      ). 

The  Court  also  erred  in  finding  that  "the  uli-uli  is  similar  in  con- 
iiction,    character  and  use  to  maracas,    except  that  maracas  are  more 
;n  usea  by  n-.en'ber3  of  a  band  or  orchestra  than  by  dancers".     In  the 
it  place,   there  is  no  similarity  in  conscruction,    character  or  use  of  the 
-.  ..:ruments.     In  the  second  p^Lace,    the  maracas  are  used  e::clusively 
:T:ien:bers  of  a  band  or  orchestra  while  the  uli-uli  is  used  exclusively  by 
I  dancers.     There  is  no  question  here  of  of  dual  use  of  either  instrument 
boih  rendition  of  miusical  con-jpositions  and  dancing.     Mr.  Krause  tes- 
,^  ...at  he  had  never  seen  maracas  used  by  dancers  (T  -  27).     Neither 
Mrs.  Pv-ichards  (T  -  131).     Mr.  Krause  has  seen  dancers  use  z'ae  uii- 
buc  never  by  a  musician  (T  --25).     Mr.   Tanaka  testified  to  the  same 
ict  (T  -  35,    36).     So  did  Mr.   Moro  (T  -  51,    52,    53).     In  fact,   no- one 
ified  that  the  uii-uii  was  usea  in  the  renditioii  of  any  musical  composi- 
.  during  any  period  after  1954,    except  Mr.  Denny,   when  he  had  one 
sical  arrangement  recorded  (T  -  68).'   And  Mrs.  Giilett,   when  she  had 
roup  of  children  record  a  chant  (query,  whether  this  is  a  musical  com- 
ition)    (T  -  108). 

Trie  Court  erred  further  in  finding  that  the  uli-uli  "is  also  regarded 
i:ir.usical  instrument  by  students  and  experts  in  the  field  of  music". 
Le  of  the  witnesses  had  ever  seen  the  uli-uli  used  as  a  nnusical  instru- 
ct except  Mr.   Denny,  who  had  employed  it  on  one  occasion. 


jr^s  to  similarity  in  'construction,    character  and  use"  of  the  uli-uli 
a  the  r^iaracas;     The  maracas,    as  has  been  pointed  out,    is  used  by  mem- 
rs  of  the  crchesura;  never  by  dancer  to.     It  is  vice  versa  wita  the  uii-uii. 
ere  are  hundred:,  of  mucicai  compositions  which  caU  for  use  of  the 
iracas  (T  -  25/.     There  is  virtually  none  for  the  uli-uii.     The  maracas 
5  tapered  handles  and  is  used  hy  a  musician  in  an  up-and-down  movement, 
(i  uii-uli  is  used  by  a  hula  dancer  in  a  sidewise  movement  or  a  pounding 
ivement.     By  attaching  feathers  to  an  uii-uii,   which  is  an  essential  part 
treof  for  visual  aspects  of  the  dance,   it  would  be  inconvenient  for  a  musi- 
in  to      .:e  an  uii-uli  in  place  of  maracas  for  the  up-and-down  movement, 
1,   la  lacL,    tae  Ui^-uii  has  never  bean  usea  by  any  n.'iusician  m  place  ol 
tracao,   or  vice  versa.     The  u^i-uli  muse  be  constructed  so  that  it  will 

z-'cd  pounding  by  the  dancer.     Further,   the  maracas  is  a  more  artic- 

tte  mto'jrumenw  than  the  uli-uli  \T  -  131). 

The  Couri:  erred  in  finding  that  "the  u^i-uli  is  suitable  for,   and  is 
Bd  in,   performing  musical  com. positions  both  written  and  unwritten  and 
JloIc  for  use  in,   and  is  used  in,   instructing  in  music".     It  has  been 
Dwn  above  tha:  miusical  compositions  for  the  uli-uli,   as  well  a-s  the  ren-. 
ion  thereof,   is  virtually  non-existent.'    The  latter  part  of  the  statenient 
uL  declares  that  tne  u.-..-u.-  ib  £;...itable  for  use. in,   and  is  used  in,   instruc- 
,g  in  mu^ic  is  probably  based  on  two  lines  of  testimony: 

(Q       Is  this  instrument  suitable  for  instructing  in  music? 
_  A       It  is  essential  if  you  are  thinking  of  Hawaiian  music.     (T  -  1 06). 
vidence  was  adduced  as  to  how  the  uii-uli  can  be  used  in  the  instruction 
music,    either  in  theory  or  practice.     It  is  impossible  to  conceive  of  how 


.-uli,   ar-  instrument  used  solely  by  a  huLa  dancer,   virtually  neve^-  by 
.Viv.-.icic-n,   for  whic-  no  scores  (except  of  perhaps  one  or  two  instances) 
ve  been  wricten,    can  be  deen-jed  suit:<.ble  for  instructing  in  music. 

The  Cour-c  erred  in  finding  that  "the  uli-uli  is  a  mvisical  instrument 
i  to  provide  rhythm,    a  basic  component  of  music.     The  adornment 

^i'fuL  feathers,    and  even  its  use  in  vhe  overv/heImin!7  majority  of  acts 
public  ^-:/criormance  as  part  of  the  visu;,i  aspects  of  the  hula  or  dance,    do 

_.nge  its  character  as  a  rr^usical  instrument."    The  uii-uli  may  be 

^.ecl  as  a  musical  instrument  in  the  same  manner  as  the  dog's-tooth, 
..-„  ^p.i^,  ^c^^^iooo  Sticks  (puili)  or  o„-v.oog  poles  sawed  in  ine  proper 

-^  for  use  in  the  Filipino  tini-cling  dance.     To  say  that  the  uli-uii  is 
zc  -n  the  "overwhelming  majority  of  acts  in  public  performance  as  part 
...^  visual  aspects  of  the  dance"  lo  ^.^  ^..derstatement.     It  has  never  been 
ed  m  a  puo^ic  perlorinance  other  than  in  a  dance.     To  put  it  conversely, 
lias  never  been  used  in  a  public  ^performance  in  the  rendition  of  a  m.usical 
.-._,„  ^ition. 

^       Tne  Court  erred  in  ivjaking  the  conclusions  of  law  enumerated  under 
ecii.iCa>.ion  of  errors  above.     In  essence,   these  conclusions  of  law  hold 

--  u^--uli  is  a  -v-asicai  instrument  within  the  m^eanir.;;^'  of  Treasury 

-.-ions  --W  . '■i^  :^^ -i'vc) .      x'nc  last  sentence  of  the  cited  Regulations  states: 

The  term  /"musical  instruments"/ does  not  include  articles 
in  rhe  nature  cf  toys  or  novelties  which  simulate  musical 
instruments  and  which  are  unsuitable  for  use  in  playing 

kir-usicai  compositions  or  in  teaching  music. 
The  pertinent  regulation  is  discussed  in  Rev.   Rul.   62-44.     Rev. 
X.  62-44  states  in  part: 


-usical  instrument,   consideration  is  given  to  a  variety  of 
ctors.     Ax-nong  them  are  the  prime-ry  purpose j  for  which 
..-.e  article  is  designed;  the  quality  of  construction  of  the 
article;  whether  it  is  a  type  ordinarily  used  in  the  rendi- 
tion of  musical  instruments,    either  in  solo  presentation 
^r  in  connection  with  other  musical  instruments,   or  wheth- 
er it  is  adaptable  for  teaching  proficiency  in  the  use  of 
musical  instruments.     In  considering  the  last  two  factors 
it  is  not  essential' that  the  article  used  in  musical  rendition 
or  in^i-ruction  be  of  a  professional  standard  of  quality.     The 
aforementioned  factors  are  not  all  inclusive,   and  no  one  of 
...lem  is  determinative  of  "j.-.e  taxability  of  a  particular  article. 

■_'he  primary  purpose  for  v/hich  the  uli-uli  has  been  used  since 
leio-^  i^joj  io  ^.:<„L  u^  ^..  a.-i.^v^-c  oi  dance.     It  is  virtually  never  used  (ex- 
;ept  in  oae  unusual  case)  in  the  rendition  of  any  musical  composition, 
lither  in  solo  presentation  or  with  otner  musical  instruments.     It  is  not 
.u^^.i-abie  for  teaching  proficiency  in  the  use  of  musical  instruments,   and 
ne  Court  has  not  so  found.     What  the  Courc  did  find  was  tiiat  the  uli-uii  is 
.suitable  for  use  in,   and  is  used  in,    instructing  in  .xiusic,  "  a  finding  not 
upported  by  the  evidence.     The  uli-uli  is  certainly  not  adaptable  for  ceach- 
,ig  proixciency  in  the  use  of  anything  but  the  uli-uii. 

-  ne  Court  did  not  emiploy  the  above  criteria  in  arriving  at  its  aeci- 

io;i  that  the  uli-uli  is  a  ixusical  instr'un-^ent.     Instead  it  relied  on  the 

iJiiowi".-^ , 

!'  •  '  ■ 

j  -.     Congress  adopts  legislation  previously  in  existence  and  the  in- 

;rpretatioii  placed  by  the  Government  previously  is  presumably  adop'ced 

-""  -  140),     Appellan':  does  noc  a^ny  ox-^is;  'co  z'.ie  contrary,   ^-ppeilant  agrees 

lat  the  Government  is  correct  in  exempting  certain  articles  from  the  cat- 

^ory  of  "musical  instruments"  when  they  are  not  such  instruments,    except 

i-  w.c  broadest  possible  categorr^. 


^.     The  primcry  purpose  of  Congress  is  to  ge'L  revenu.>3.      Jrxcer  th.is 
construction,    it  is  not  necessary  :o  determine  whether  an  article  is  really 
a  "iTiU^-cal  instrument".     This  was  ^Iven  prime  consideration  by  the  Court, 
as  e. -----aced  by  the  ^orr-ment:     "That  i^  .he  oniy  uning  th:-t  is  outstanding 
there,   to  me;   .     .     .     ."  (T  -  14G). 

3.  Tne  historical  background  of  the  uli-uii  showed  that  the  article 

wa^  u^t:d  in  ancient  Hawai-  ■.;o  provide  rnythm  for  the  purpose  of  dancing. 

In  arriving  at  its  decision,   tho  Court  stated: 

In  the  light  of  the  historical  origin  of  the  instrument  in 
this  case  involved  and  other  testimony  whicn  seems  to  indicate 
and  which  .does  indicate  that  it  was  used  by  Hawaiians  from  very 
early  times  "to  produce  rhythm  for  the  purpose  of  dancing,   and  to 
produce  it,    sometimes,   not  necessarily  by  the  dancers  themselves, 
although  i  am  not  sure  that  that  is  an  absolutely  valid  distinction; 
iAms  the  other  testiinony  which  has  been  given  here;  plus  the  demon- 
strations made;  I  can't  help  bur  feel  that  this  is  a  musical  instru- 
x^ent;  that  it  falls  on  the  musical  instrurrjent  side,   although  it  is 
one  Oi  chose  ciose-to-the-border-iine  questions.     (T  -  141). 

.Evidence  of  the  u^a  of  the  uii-uii  in  old  Hav/aii  should  not  have  been  admitted 

because  it  does  not  relace  to  the  period  1955  through  I960,   the  taxable  years 

in  question.     Even  if  such  were  admissible,   the  evidence  does  not  show  that 

■.he  uii-uli  wa^  ever  used,    except  on  onv^  or  l\,o  occasions,    in  trxc  rendition 

jo:  ^  musical  composition.     The  Court  even  acicnow-edged  z^.z  fact  tnat  the 

'^ii-uii  has  fallen  into  disuse  as  a  musical  instrument  (T  -  143).     The  Court 

-^atea  that  even  though  instrurjnents  become  obsolete  or  are  not  rr.ade  any 

-laore  'uv^cin't  miake  them  any  less  musical  instruments"  (T  -  l-^--j. 

4.  The  broad  classification  approach  of  a  musical"  instrument. 
That  the  Court  relied  on  this  tei,:  is  supported  by  the  findings  that  not  only 

-s>  the  uli-uli  recognized  as  a  "ir:usical  instrument"  in  "recocrnize JI  historical 


wo-'ks  oa  the  rr.usical  instruments  of  old  Hawaii,  but  also  in  a  German 
dictionary  considered  as  Uie  Leading  authority  in  the  field  of  musical  in- 
^crurn e..-o,  that  the  uli-uli  is  defined  as  a  percussive  instrument  of  indef- 
inite pitch.     Under  this  broad  ciassificacion,    not  only  rraaracas  and  castanets 
are  included,   but  dog's-cooth  ankj.ets,    split  bamboo  sticks  and  bamboo  pole's 
:T-114). 

5.     The  Court  used  the  playing-  of  pipes  by  people  who  are  dancing 
, as  an  analogy.     The  Court  stated:    "Certainly  if  people  who  played  the  pipes 
land  danced  while  playing  the  pi_jes,   we  wouldn't  consider  that  the  pipes  were 
inot  a  musicai.  instrument  just  oecause  the  pipers  danced  around  while  they 
jiwere  playing".     (T  -  l^i^).     We  come  back  to  the  question  of  dual  use  here. 
llf  a  pipe,    or  a  Castanet  fcr  that  ii-atter,   is  ord:.narily  used  in  the  rendition 
ji  a  :T.^„-cal  cor-Tposxtio...-,    ana  xs  „iSO  used  by  a  dancer,   the  mere  fact  that 
a  dancer  uses  them,    of  course,    does  not  ...ake  the  pipe  or  the  castenet  any  ' 
less  a  iT^usicai  instrument.     However,   where  two  bairjboo  poles  are  banged 
together  in  a  Filipino  dance  both  as  a  visual  aspect  of  the  dance  and  to  create 
rhythr-. ,   would  they  be  classified  as  musical  instrun'ients  even  though  they 
produce  sound,   perhaps  a  "very  distinctive  rhythm"  and  such  rhythm  creates 
an  "effect  that  is  musical"  and  to  that  extent  "satisfies  the  requirement  of 
.^usic"?     (Quotations  from  the  opinion  of  the  Court,    T  -  143).     So  it  is  with 
-ne  uli-uli.     The  bamboo  poles,   the  uli-uii,   the  split  bam^boo  sticks  (puiii), 
;he  dog's-tooth  anklet->-none  of  these  are  used  in  the  rendition  of  a  musical 
[composition.     The  fact  that  they  u-re  used  in  dances  does  not  convert  ths^-n 
unto  musical  instruments.     The  pipes  and  castanets  are  used  both  in  the 
jrendition  of  musical  compositions  and  in  dances;  they  a_  e  dual-purpose 


J.  ...cx        -  _.'-^^-^;:-^__.iw  -  --   ...tj  >iv__^..ce  _:i.ciines  to  i^.e  £i:i^  o^  ::ie 

.runieiit  of  cha  type  t'aat  even  the  mt,  ^  street  would  regard 

as  such".      (T  -  144).     This  approach,   of  course,   ignore^  the  tests  laid 

^^w.i  in  the  regulations. 

7.     The  Court  L:  assei^-ing  that  the  uli-uii  is  sold  "to  be  used  as  a 

musical  instrument",    stated  that  it  is  "to  be  used  in  creating  the  rhythm  of 

ithe  cancers  them  selves.     They  can  sing  their  own  song  and  do  their  own 

Gaiicej   if  they  want  to."     Tourists  buy  them  and  "they  take  it  home  to  use 

:along  with  the  hulc,  to  create  their  own  rhythm  while  chey  are  dancing.     In 

creating  their  ov/n  rhythm,   they  i.^^  creatir.g  ^:i..:t  of  the  musical  portion  -- 

part  of  the  :v. ^^sic  or  the  rxiusic  jy  which  they  are  going  .;o  perform  the  hula." 

|[T  -  145).-  A^ain,   the  test  is  whether  the  uli-uli  is  to  be  used  in  the  rendi- 

!:ion  of  a  musical  composition;  not  cz  to  whether  the  uli-uli  will  provide  the 

|-.vy w.uv.-c  por:ion  oy  whica  the  .ourist  xs  ^omg  to  perform  the  hula. 
I 

CONCLUSION 


The  issue  of  whether  the  ui.i-uii,   an  article  used  exclusively  by  a 
.ula  dancer  as  part  of  her  dance,   not  ordinarily  used  in  tiie  rendition  of  a 
nusic^.  ^v^.nposition  ana  u/nsuited  for  .o„v,. ._..-;  proficiency  in  t..o  u^o  oi 
musical  instrui'tnents,    even  though  the  sax'ne  rxiay  be  classified  as  a  "musical 
jTiStrument"  in  old  Hawaii,   and  defined  as  such  by  a  musical  dictionary, 
/Mch  dictior.ary  according  to  an  expert  sr.ould  include  dog's-tooth  anklets, 
a  oamboo  pol^s  under  the  sa^ne  classification,    should,   for  the 


purposes  of  excise  taxation  as  a  "r.iusical  instrument"  under  Sec.  4151  of 
;he  I     -.  C.  ,   therefore,   be  resolved  in  favor  of  the  Appellant  and  the  uli-uli 

.^.  ^3  t;  :;ed  as  a  "i^iusicai  i.-^trument". 

Respectfully  subn-.itted. 


Dij^k  Yin  Wong 
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No.  20788 
Frances  T.  Hong,  appellant 

V. 

United  States  of  America,  appellee 


m    APPEAL    FROM    THE    JUDGMENT    OF    THE    UNITED    STATES 
DISTRICT  COURT  FOR  THE  DISTRICT  OF  HAWAII 


BRIEF  FOR  THE  APPELLEE 


OPINION  BELOW 


The  findings  of  fact  and  conclusions  of  law  (I-R. 
3-27)'  and  oral  opinion  (II-R.  141-145)  of  the  Dis- 
jriet  Court  are  not  officially  reported. 

I  JURISDICTION 

ii  This  appeal  involves  federal  excise  taxes  for  the 
'iuarters  included  in  the  years  1955  through  1960. 
jhe  taxes  in  dispute  amount  to  $4,692.18,  with  interest 
P  $598.53,  and  were  paid  on  December  15,  1960,  and 
;iebruary  8,  1961.  (I-R.  25.)  Claims  for  refund  for 
jie  years  1956  through  1960  were  filed  on  November 
k  1961.     (I-R.  3,  6,  13.)     A  claim  for  refund  for 


'^"I-R."  and  "II-R."  references  are  to  Volume  I  and  Volume 
|i,  respectively,  of  the  record  on  appeal. 

I  (1) 


the  year  1955  and  amended  claims  for  the  years  195: 
and  1960  were  filed  on  November  20,  1962.  (I-B' 
8-9.)  On  August  15,  1963,  within  the  time  providetj 
by  Section  6532,  Internal  Revenue  Code  of  1954,  th 
taxpayer  brought  this  action  in  the  District  Court  fo 
recovery  of  the  taxes  paid.  (I-R.  1-9,  25.)  Jurisdic 
tion  was  conferred  on  the  District  Court  by  28  U.S.C.: 
Section  1346.  The  judgment  of  the  District  Court  wa;' 
entered  on  October  5,  1965.  (I-R.  28-29.)  Within  6( 
days  thereafter,  on  November  30,  1965,  a  notice  o; 
appeal  was  filed.  (I-R.  30-31.)  Jurisdiction  is  con 
ferred  on  this  Court  by  28  U.S.C,  Section  1291. 

QUESTION  PRESENTED 

Whether  the  District  Court  correctly  found  tha" 
uli-ulis,  which  are  used  to  provide  a  rhythmiea 
accompaniment  primarily  for  dances  and  occasional!} 
otherwise,  were  musical  instruments  within  the  mean 
ing  of  Section  4151  of  the  Internal  Revenue  Codd 
of  1954  and  the  pertinent  Treasury  Regulations. 

STATUTE  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code  of  1954: 

Chapter  32 — Manufacturers  Excise  Taxes 
***** 

Subchapter  C — Entertainment  Equipment 
***** 

part  ii — musical  instruments 
Sec.  4151.    Imposition  of  Tax.  '< 

There   is  hereby  imposed  \\\)0t\   the   sale  of 
musical  instruments  by  the  manufacturer,  pro- 


ducer,  or  importer  a  tax  equivalent  to  10  per- 
cent of  the  price  for  which  so  sold. 

(26  U.S.C.  1958  ed.,  See.  4151.) 

Treasury  Regulations  on  Manufacturers  and  Re- 
ailers  Excise  Tax   (1954  Code)  : 

Sec.  40.4151-1     Imposition  and  rate  of  tax. 
***** 

(c)  Definition  of  musical  instruments.  The 
term  "musical  instruments"  includes  all  wind, 
reed,  string,  percussion  or  electronic  instru- 
ments used  to  produce  music,  including  but  not 
limited  to  all  types  of  pianos  and  organs,  trom- 
bones, saxophones,  violins,  drums,  xylophones, 
chimes,  cymbals,  bongos,  castanets,  maracas, 
claves,  etc.  The  term  does  not  include  articles 
in  the  nature  of  toys  or  novelties  which  simu- 
late musical  instruments  and  which  are  imsuit- 
able  for  use  in  playing  musical  compositions 
or  in  teaching  music. 

I  (26  C.F.R.,  Sec.  40.4151-1.) 

ioection  48.4151-1  (d)  of  Treasury  Regulations  on 
ifanufacturers  and  Retailers  Excise  Tax  (1954 
jode),  effective  for  the  taxable  years  1959-1960,  is 
,  lentical. 

STATEMENT 

I  The  facts  found  by  the  District  Court  (I-R.  24-26), 
I'tme  of  which  were  stipulated  (I-R.  20-21),  may  be 
jiimmarized  as  follows: 

r  Frances  T.  Hong  (hereafter  referred  to  as  the  tax- 
nyer),  doing  business  as  Musical  Sales  Company  in 
failuku,  Maui,  manufactures  and  sells  an  instriunent 


known  as  an  uli-uli.  (I-R.  2^25.)  It  is  a  polished: 
gourd  partially  filled  with  seeds,  attached  to  a  handle,] 
and  decorated  with  dyed  feathers.  It  is  utilized  to| 
provide  rhythm,  a  basic  component  of  music,  toi 
accompany  a  hula,  chant,  or  song.^  In  the  over-i 
whelming  majority  of  cases  during  the  taxable  period, 
in  question,  insofar  as  the  evidence  of  public  per- 
formances indicates,  the  uli-uli  was  used  by  hula| 
dancers  rather  than  by  non-dancing  musicians  and 
was  used  both  to  provide  such  rhythmical  accompani- 
ment and  as  part  of  the  visual  aspects  of  the  dance.i 
The  instrument  has  been  used  in  orchestral  arrange-| 
ments  and  on  commercially-sold  phonograph  records. 
(I-R.  25-26.) 

The  uli-uli  is  recognized  as  a  musical  instrument 
in  historical  works  on  the  musical  instruments  of  old 
Hawaii.  It  is  so  recognized  in  a  German  dictionary 
considered  to  be  the  leading  authority  in  the  field  of 
musical  instnmients.  Students  and  experts  in  the 
field  of  music  also  regard  it  as  a  musical  instrument. 
(I-R.  26.) 

In  musicology,  the  uli-uli  is  defined  as  a  percussive 
instrument  of  indefinite  pitch,  a  classification  which 
includes  such  instruments  as  castanets,  maracas,  cym- 
bals, triangles,  the  bass  di-um,  etc.  The  uli-uli  is  also, 
classified,  according  to  acoustical  principles,  as  an 
idiophonic  instrument,  a  classification  which  also  in- 
cludes castanets  and  maracas.  The  uli-uli  is  similar 
in  construction,  character,  and  use  to  maracas,  except 


^  The  taxpayer  also  makes  a  uli-uli  of  inferior  quality  and  of 
smaller  size  which  is  designed  for  sale  to  tourists  as  souvenirs. 
This  case  is  not  concerned  with  them.     (I-K.  25.) 
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that  maracas  are  more  often  used  by  members  of  a 
band  or  orchestra  than  by  dancers.     (I-R.  26.) 

The  uli-uli  is  suitable  for,  and  is  used  in,  perform- 
ing musical  compositions  both  written  and  unwritten, 
and  is  suitable  for  use  in,  and  is  used  in,  instructing 
in  music.    (I-R.  26.) 

Its  adornment  by  colorful  feathers,  and  even  its  use 
in  the  overwhelming  majority  of  acts  in  public  per- 
formances as  part  of  the  visual  aspects  of  the  hula 
9r  dance,  do  not  change  its  character  as  a  musical  in- 
strument.   (I-R.  26.) 

The  taxpayer  did  not  report  and  pay  manufacturers 
excise  tax  on  her  sales  of  uli-ulis  and  she  did  not  pass 
5uch  taxes  on  to  her  customers.  The  Commissioner  of 
Internal  Revenue,  through  his  delegates,  determined 
that  the  higher  quality  uli-ulis  manufactured  and  sold 
ay  the  taxpayer  were  subject  to  excise  tax.  The  Com- 
nissioner  assessed  the  taxpayer  for  excise  taxes  for 
;he  taxable  quarters  commencing  with  the  quarter 
ended  March  31,  1955,  though  the  quarter  ended  June 
m,  1960,  amounting  to  $4,412.32,  with  interest  of 
15598.53.  The  taxpayer  paid  this  assessment  on  De- 
iember  15,  1960.  The  taxpayer  filed  a  return  for  the 
axable  quarters  ended  September  30,  1960,  and  De- 
tember  31,  1960,  reported  sales  of  uli-ulis  determined 
ty  the  Commissioner  to  be  taxable,  and  paid  $279.86 
|n  tax  on  February  8,  1961.  (I-R.  25.) 
'The  taxpayer  filed  timely  claims  for  refund,  or 
Imended  claims  for  refund,  contending  that  the  uli- 
iilis  in  question  were  not  taxable  as  musical  instru- 
jients.  Thereafter,  the  taxpayer  timely  commenced 
[his  action  for  refund.    (I-R.  25.) 
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The  District  Court,  sitting  without  a  jury,  after 
hearing  the  evidence  and  viewing  the  demonstrations 
(II-R.  1-136),  at  the  conclusion  of  the  trial  rendered 
an  oral  opinion  holding  that  the  uli-ulis  in  question 
were  musical  instruments  (II-R.  141-145).  The  court 
noted  (II-R.  141-142,  143)  : 

In  the  light  of  the  historical  origin  of  the 
instrument  in  this  case  involved  and  other  testi- 
mony which  seems  to  indicate  and  which  does 
indicate  that  it  was  used  by  Hawaiians  from 
very  early  times  to  produce  rhythm  for  the 
purpose  of  dancing,  and  to  produce  it,  some- 
times, not  necessarily  by  the  dancers  them- 
selves, although  I  am  not  sure  that  that  is  an 
absolutely  valid  distinction ;  plus  the  other  testi- 
mony which  has  been  given  here ;  plus  the  dem- 
onstrations made;  I  can't  help  but  feel  that  this 
is  a  musical  instrument;  that  it  falls  on  the 
musical  instrument  side,  although  it  is  one  of 
those  close-to-the-border-line  questions. 
***** 

It  produces,  certainly,  a  very  distinctive 
rhythm;  and  I  believe  the  testimony,  as  well  as 
what  I  believe  to  be  general  knowledge — which 
I  hope  I  possess — in  accordance  with  what  is 
possessed  by  the  average  man  with  a  musical 
or  semi-musical  ear,  I  believe  that  the  effect 
is  musical  and  music  that  is  composed  partly  of 
rhythm;  and  to  that  extent,  it  also  satisfies  the 
requirement  of  music. 

But  this  jDarticular  sound  [of  the  uli-uli],  to 
me  at  least — and  I  think  to  the  average  man  in 
the  street — does  have  the  sound  of  a  musical 
rhythm,  and  is  always  used  in  connection  with 
a  musical  cadenza,  or  musical  rhythm;  certain 


types   of  timing  which  are   distinctive  to  the 
Hawaiian  hulas  used  in  1955  and  today. 

After  a  subsequent  oral  hearing  on  proposed  find- 
ings of  fact  and  conclusions  of  law,  the  District  Court 
made  formal  findings  of  fact  and  conclusions  of  law. 
1(I-R.  23-27).  The  court  entered  judgment  for  the 
Government.  (I-R.  29.)  The  taxpayer  appeals  from 
this  judgment.    (I-R.  31.) 

SUMMARY  OF  ARGUMENT 

Section  4151  of  the  1954  Code  imposes  a  10  percent 
loianufacturers  excise  tax  on  musical  instruments. 
Under  the  pertinent  Treasury  Regulations,  the  term 
['musical  instrument"  is  defined  to  include  all  instru- 
nents  which  jDroduce  music  except  toys  or  novelties 
i(i.e.,  ai-ticles  which  simulate  musical  instruments  and 
vvhich  are  unsuitable  for  use  in  playing  musical  com- 
positions or  in  teaching  music). 

The  instrument  here  involved  is  the  Hawaiian 
iih-uli — a  polished  gourd,  partially  filled  with  seeds, 
lattached  to  a  handle,  and  adorned  with  feathers. 
The  taxpayer  manufactures  three  types  of  uli-ulis. 
The  larger  and  better  constructed  ones  are  the  ones 
jrt'ith  which  this  case  is  concerned;  the  third  type, 
ivhich  is  not  taxed,  is  smaller  and  of  a  cheaper  con- 
struction and  is  designed  for  sale  as  tourist  souvenirs. 
;  The  question  whether  these  uli-ulis  are  musical 
liinstruments  or  not  is  a  factual  question  requiring 
jChe  consideration  and  evaluation  of  a  broad  range  of 
jfacts.  The  record  clearly  indicates  that  the  uli-uli  is 
lised  to  provide  a  rhythmical  accompaniment  to  a 
laula,   chant,   or   song.     Uli-ulis   are   similar   in   con- 


struction  and  use  to  maracas.  They  are  also  used  b; 
hula  dancers  in  the  same  way  that  Spanish  dancer 
use  castanets.  Both  maracas  and  castanets  are  ex 
pressly  considered  by  the  Treasury  Regulations  to  b 
musical  instruments.  Moreover,  uli-ulis  are  con 
sidered  by  students  and  experts  in  the  field  of  musi 
to  be  musical  instruments.  They  are  not  toys  o 
novelties  which  simulate  the  real  instmment  such  a 
the  souvenir  instruments  do;  they  are  the  genuin 
article.  The  record  amply  supports  the  Distrie 
Court's  findings  and  the  court  applied  the  prope; 
standard.  Contrary  to  the  taxpayer's  assertion,  thi  i 
court  did  not  err  in  admitting  evidence  of  the  his  ': 
torical  use  and  tradition  of  the  instrument  and  cai 
hardly  be  deemed  to  have  committed  reversible  erro: 
by  doing  so. 

The  findings  of  the  District  Court  should  be  af 
firmed;  it  is  supported  by  substantial  evidence  and  i: 
not  clearly  erroneous.  < 

ARGUMENT  i 

The  District  Court  correctly  held  that  uli-ulis  are  musical  in 
struments  within  the  meaning  of  Section  4151  of  the  195^ 
Code  and  the  pertinent  regulations 

The  question  presented  by  this  case  is  whether  the 
District  Court  correctly  held  that  uli-ulis — jDolishec 
gourds  partially  filled  with  seeds  and  decorated  witl 
feathers,  and  used  to  provide  a  rhythmical  accom 
paniment  to  a  hula,  chant,  or  song — are  musica 
instruments  subject  to  the  federal  excise  tax.  Chap- 
ter 32  of  the  Internal  Revenue  Code  of  1954  deal.' 
with  manufacturers  excise  taxes.  Subchapter  C  oi, 
Chapter    32    is    titled    "Entertainment    Equipment"]  i^ 


'Part  2   of  subchapter  C,   entitled  ''Musical  Instru- 
ments", contains  Section  4151,  supra,  which  provides: 

There  is  hereby  imposed  upon  the  sale  of 
musical  instruments  by  the  manufacturer,  pro- 
ducer, or  importer  a  tax  equivalent  to  10  per- 
cent of  the  price  for  which  so  sold.^ 

The  1954  Code  provides  no  all  inclusive  definition 
lof  the  term  musical  instrument.  The  Secretaiy  of 
ithe  Treasury,  pursuant  to  his  authority  under  Sec- 
tion 7805  of  the  Internal  Revenue  Code  of  1954 
1(26  U.S.C.  1958  ed..  Sec.  7805),  promulgated  Section 
40.4151-1,  supra,  of  Treasury  Regulations  on  Manu- 
lifaeturers    and    Retailers    Excise    Tax    (1954    Code). 

i'That  section  states: 

I 

i  (c)  Definition  of  musical  instnmients.     The 

I  term  "musical  instruments"  includes  all  wind, 

reed,    string,   percussion   or   electronic   instru- 

I  ments  used  to  produce  music,  including  but  not 

limited  to  all  types  of  pianos  and  organs,  trom- 
bones, saxophones,  violins,  drums,  xylophones, 

I  chimes,    cymbals,    bongos,    castanets,    maracas, 

claves,  etc.  The  term  does  not  include  articles 
in  the  nature  of  toys  or  novelties  which  simu- 
late musical  instruments  and  which  are  unsuit- 
able for  use  in  playing  musical  compositions  or 
in  teaching  music. 

I    This  definition,  which  the  taxpayer  does  not  ques- 
,(ion,  either  in  her  claims  for  refund,  at  trials  or  here, 


■  '  The  excise  on  musical  instruments  came  into  the  revenue  laws 
n  1941  when  Section  545  of  the  Revenue  Act  of  1941,  c.  412,  55 
;5tat.  687,  added  subsection  (d)  to  Section  3404  of  the  Internal 
•Wenue  Code  of  1939  (26  U.S.C.  1952  ed.,  Sec.  3404).  Section 
11404(d)  of  the  1939  Code  and  Section  4151  of  the  1954  Code  are 
Substantially  identical. 
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has  the  effect  of  law.  Commissioner  v.  South  Texas 
Co.,  333  U.S.  396,  501;  Fawcus  Machine  Co.  v.  United 
States,  282  U.S.  375,  378. 

The  District  Court,  sitting  without  a  jury,  aftei 
hearing-  testimony  and  viewing  the  demonstrations, 
held  that  the  uli-ulis  in  question  are  musical  instru- 
ments subject  to  tax.  (I-R.  26^27;  II-R.  141-145.) 
On  appeal,  the  taxpayer  contends  that  the  District 
Court  erred  in  that:  (1)  Its  determination  that  uli- 
ulis  are  musical  instriunents  within  the  meaning  of 
the  statute  and  the  Regulations  is  contrary  to  the  evi- 
dence, (2)  it  applied  an  erroneous  standard  to  the 
facts,  and  (3)  it  erroneously  admitted  evidence  of  the 
historical  use  and  background  of  the  uli-uli  in  Hawaii. 
(Br.  2^.) 

We  submit  that  the  District  Court's  findings,  both 
evidentiary  and  ultimate,  are  supported  by  the  record ; 
it  applied  proper  legal  standards;  and  it  committed 
no  error,  certainly  no  reversible  error,  in  the  admis- 
sioii  of  evidence. 

A.  The  finding  of  the  District  Court  is  supported  by  substantial  evidence 
4nd  is  not  clearly  erroneous 

The   question   whether   the  instruments   manufac^  Ki 
tured  by  the  taxpayer  are  musical  instruments  within  \ 
the  meaning  of  Section  4151  is  essentially  one  of  fact 
which  is  to  be  resolved  by  the  trier  of  fact  b^  appli- 
cation of  the  proper  standard  to  the  relevant  evidence. 
Gfiven   the   broad   character   of   the  statutory  term   ~- 
^*musical  instruments"  and  the  numerous  instruments 
to  which  it  may  apply,  it  is  peculiarily  the  function 
of  the  trier  of  fact  to  determine  whether  a  particular 
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instrument  falls  within  or  without  the  statutory  cat- 
egory. This  is  a  function  to  which  the  trier  of  fact 
is  accustomed  and  one  for  which  it  is  well  suited.  In 
this  case,  the  trier  of  fact — the  District  Court — heard 
the  case  in  the  locale  most  closely  associated  with  the 
instrument  concerned,  it  heard  the  witnesses  and  as- 
sessed their  credibility,  and  it  witnessed  the  several 
(demonstrations  of  the  instrument.  Under  well-settled 
principles,  this  factual  determination  should  not  be 
disturbed  on  appeal  imless  foimd  to  be  ''clearly  er- 
roneous". United  States  v.  Gypsum  Co.,  333  U.S. 
364,  395.  The  rule  applies  as  well  to  factual  infer- 
ences drawn  from  undisputed  basic  facts.  Gommis- 
'sioner  v.  Duberstein,  363  U.S.  278. 

The  taxpayer's  evidence  consisted  of  the  testimony 
bf  four  witnesses  and  three  exhibits.*  The  taxpayer's 
summarization  on  brief  (pp.  5-6)  of  their  testimony 
IS  selective  in  character  and  the  Grovemment  does  not 
-feel  it  necessary  to  repeat  fully  the  other  testimony 
bf  these  witnesses,  both  on  direct  and  cross-examina- 
tion. The  Government  would,  however,  draw  the 
Oourt's  attention  to  certain  additional  parts  of  the 
•:estimony  of  the  taxpayer's  witnesses. 
I  Mr.  William  Hong,  the  taxpayer's  husband,  testi- 
ied  that  the  taxpayer  made  three  sizes  of  uli-ulis  in 
ler  factory  and  that  only  the  larger  and  more  expen- 
i?ive   ones  were  taxed.     The  third  type,  which  was 

i -7 

!    *  Exhibits  1  and  2  were  two  uli-ulis  of  the  kind  taxed  (II-R. 

I  •) ;  by  consent  of  counsel,  a   photograph   was  substituted  for 

iihe  instruments    (II-R.   136).     Exhibit  3  is  a  list  of  jobbers, 

ijvholesalers,  and  retail  stores  to  whom  the  taxpayer  sold  uli- 

lidis.     (II-R.  14-16.) 
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smaller  and  of  a  cheaper  construction  and  which  was 
designed  for  sale  as  "tourist  souvenirs"  was  not  taxed. 
(I-R.  20;  II-R.  4,  11.)     He  stated  that  the  gourds 
presently  used  came  from  Mexico  and  were  inferior 
in   sound   to   those  previously   obtained  from   Cuba. 
(II-R.  8.)     He  also  stated  that  attempts  were  made 
to  match  uli-ulis  in  pairs  according  to  sound.     (II-R. 
16.)     He  testified  that  the  taxpayer  sold  her  uli-ulis 
in  part  through  her  music  store  in  conjunction  with 
Hawaiian  records.    (II-R.  10.)    When  asked  on  cross- 
examination  what  the   uli-uli  was   if  it  was  not  a 
musical  instrument,  Mr.  Hong  stated  first  that  it  wasi  i 
a  *'hula  implement"  but  then  added  that  its  purpose    ' 
was  to  produce  sound.     He  conceded,  however,  that 
the  taxpayer  was  not  in  the  business  of  manufactur- 
ing noise-makers.     (II-R.  18-19.)     He  did  not  feel   I 
qualified  to   testify   whether  the  uli-uli  produced  a[   1 
rhythmical  soimd,  leaving  that  question  to  a  musician!  ii 
or  hula  expert.    (II-R.  20-21.) 

Mr.  Lloyd  Krause,  Musician-Bandmaster  of  the 
Royal  Hawaiian  Band,  City  and  County  of  Honolulu, 
stated,  among  other  things,  on  cross-examination  as 
follows:  He  said  that  maracas  are  used  in  an  orches- 
tra and  that  maracas  could  be  similar  in  size  and 
appearance  to  the  uli-ulis  then  in  evidence.  (II-R. 
26.)  He  agreed  that  castanets  were  a  musical  instru- 
ment, that  they  were  used  by  dancers  as  well  as  by 
members  of  an  orchestra,  that  they  produced  the 
same  rhythmical  sound  whether  used  by  a  dancer  or  - 
by  a  percussionist  in  an  orchestra,  and  that  the 
dancers  using  castanets  were  playing  from  memorized 
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rhythms  rather  than  from  written  scores.  (II-R. 
26-30.)  He  further  agreed,  after  the  uli-uli  had  been 
played  for  him  by  Mrs.  Richards,  who  later  testiiied 
for  the  Grovermnent,  that  what  she  produced  was 
*'a  rhythmical  sound".     (II-R.  31.) 

Mr.  Roy  Tanaka,  a  witness  for  the  taxpayer,  also 
conceded  on  cross-examination  that,  ignoring  the 
adornment  of  feathers,  the  uli-uli  would  "look  like 
maracas",  that  whether  it  was  a  musical  instrmnent 
"depends  how  it  is  used",  and  that  ''it  would  sound 
like  maracas".  (II-R.  41,  42,  43.)  He  had  earlier 
testified  that  he  regarded  the  maracas  as  a  musical 
instrument.  (II-R.  41.)  He  had  also  testified  that 
musical  instruments  did  not  lose  their  character  as 
such  merely  because  they  had  been  decorated. 
(II-R.  41.) 

Mr.  Domenico  Moro,  the  taxpayer's  final  witness, 
although  not  prepared  to  call  the  uli-uli  a  musical 
instrument,  was  willing  to  concede  that  castanets  and 
tambourines — ^both  of  which  are  used  by  dancers — 
were  musical  instruments.  Although  the  taxpayer's 
two  prior  witnesses  had  agreed,  consistent  with  the 
iR-egulations,  that  maracas  were  musical  instruments, 
Mr.  Moro  testified  that  he  had  never  heard  maracas 
iplayed.     (II-R.  56-57.) 

The  Government  produced  five  witnesses  and  intro- 
duced two  exhibits.^  Mr.  Martin  Denny,  a  musician 
lOr  over  25  years  and  a  band  leader  since  1955  (II-R. 


*  Exhibit  A  was  a  copy  of  sheet  music  for  "Hula  Uli  Uli" 
)r  "Alekoki",  a  composition  for  the  uli-uli.  (II-R.  121-123.) 
■Lxhibit  B  was  a  phonograph  record  containing  a  piece  utilizing 
1.  uli-uli.     (II-R.  134-136.) 
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58-59),  testified  that  a  member  of  his  band  played' 
the  iili-iili  in  a  composition  called  ''E  li  li'ii  e"  or 
''Queen's    Chant"    (II-R.    61-62).     Mr.   Denny  had] 
recorded  this  j)iece  and  a  recording  of  it  was  played! 
for   the    District    Court.     (II-R.    62.)     He   testified' 
that  the  uli-uli  had  a  distinctive  timbre  and  that  it 
was  the  appropriate  instrument  for  a  Hawaiian  piece 
such  as  the  "Queen's  Chant".     (II-R.  65-66.)     Mr. 
Denny  stated  that  he  had  not  used  the  instrument  in' 
any    other    orchestral    arrangements.     (II-R.    68.) 
Mr.  Denny  brought  a  maraca  to  court  which  was  not  I 
introduced  into  evidence  but  which  was  observed  by  I 
the  trier  of  fact,  and  he  testified  that  the  maraca^' 
and  the  uli-uli  were  both  of  the  "gourd  family"  and 
were  "quite  similar".     (II-R.  63-64,  66,  77.) 

Mrs.    Eleanor    Williamson,    Assistant    in    Anthro-j 
pology  at  the  Bishop  Museum   (II-R.  79),  testified 
regarding  the   research   and  taping  of  a   slide  and 
tape  recording  study  entitled  "Musical  Instruments 
of  Old  Hawaii";  this  study  classified  the  uli-uli  as  a 
musical  instrument   (II-R.  80-82,  83-85).     She  also 
produced    four    books    (Roberts,    Ancient    Hawaiian 
Music    (1926);   Brown,   Hawaiian  Life  in  the  Pre- 
European  Period  (1940);  Emerson,  Unwritten  Litef-I 
ature  of  Hawaii   (1909);  Buck,  Arts  and  Crafts  of 
Hawaii  (1957)),  and  testified  that  they  all  described 
the  uli-uli  as  a  musical  instrument.     (II-R.  85-87.) 
The  Roberts  work  also  contained  23  pages  of  scores 
for  the  uli-uli.     (II-R.  87.)     Mrs.  Williamson  stated 
that  she  knew  people  owning  uli-ulis  who  performed 
with  them  in  the  old  ways.     (II-R.  82.)     She  indi^  | 
cated  that   there  were   Hawaiian   dances  perfonned 
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with  the  uli-uli  while  kneeling  or  sitting,     (II-B.  90.) 
She    testified   further   that   during  the   period   1955 
through  1960  the  uli-uli  was  for  the  most  part  used 
by  dancers  for  rhythmical  accompaniment  and  also 
by  a  small  number  of  chanters,     (II-R,  90-94,  96,) 
Mrs,  Dorothy  Kahananui  Gillett,  an  instructor  in 
I  music  at  the  University  of  Hawaii  (II-R,  98),  testi- 
i  fied  that  she  considered  the  uli-uli  to  be  a  musical  in- 
strument  (II-R,   99,   115),     She  stated  that  it  was 
•  capable  of  providing  different  rhythmical  sounds  or 
jpatteras,     (II-R.  102,)     She  identified  a  German  dic- 
tionary of  musical  instriunents  (Sachs,  Real  Lexicon 
Der  Musik  Instrumentes)    as  being  recognized  as  a 
i( leading  authority  in  the  field,'     (II-R,  103-104,  107,) 
|1A   translator    (Mr,    Siegfried    Ramler)    was    sworn 
i  (II-R,  104-105)  and  he  translated  the  entry  for  uli- 
'luli  as  follows  (II-R.  105) : 

i  Mr.  Bamler.  Uli  uli,  Hawaii,  vessel-type  rattle. 

The  Court.  What  kind^ 

Mr.  Ramler,  A  vessel-type  rattle  out  of  a  cala- 
bash filled  with  pebbles  which  rhythniically  ac- 

j  company  songs  *  *  *. 

jiMrs.  Gillett  testified  that  the  uli-uli  was  used  pri- 
marily by  dancers  but  that  on  one  occasion  she  had 
h^d  a  group  of  children  record  4  ph|int  using  ijli-ulis. 

I  (II-jB.  108,  109.) 

Mrs.  E4wina  K.  Mahoe,  who  was  formerly  eraployed 

;.^s  a  hula  and  njusic  instructor  by  the  Department  of 

j  *C(mtrary  to  the  apparent  assertion  of  the  taxpayer  (Br. 
jlT),  Mrs.  Gillett  testified  that  tlie  dog  tooth  anklet  was  not 
Jiincluded  in  Mr.  Sachs'  dictionary  of  musical  instruments.  (II- 
:R.  114,  116.) 


16 

Parks  and  Recreation  and  who  participated  in  the 
preparation  of  the  slide  and  tape  study  (II-R.  117), 
testified  that  she  considered  the  uli-uli  to  be  a  musical 
instrument  (II-R.  118-119).  She  stated  that  there 
were  many  hulas  which  were  performed  in  the  kneel- 
ing position  and  in  which  the  primary  emphasis  was 
placed  on  the  uli-uli  rather  than  on  the  movement  of 
the  body.  She  stated  that  she  taught  this  to  children, 
(II-R.  119-120.)  Mrs.  Mahoe  demonstrated  a  hula 
uli-uli  and  sang  in  Hawaiian.  (II-R.  120-121.)  She 
testified  that  she  regarded  a  hula  dancer  as  perform- 
ing a  musical  composition,  albeit  an  unwritten  one, 
as  well  as  jDerforming  a  dance.    (II-R.  124,  125,  126.) 

Finally,  Mrs.  Saneta  Richards,  a  graduate  student 
in  ethnomusicology  at  the  University  of  Hawaii,  stated 
that  in  her  opinion  the  uli-uli  was  a  musical  instru- 
ment, that  it  was  suitable  for  performing  musical  com- 
positions, that  it  was  capable  of  producing  different 
rhythmical  patterns,  and  that  it  was  similar  in  a  broad 
sense  to  a  maraca.  (II-R.  127-129.)  Never  having 
previously  seen  it,  she  played  the  score  represented  by 
Exhibit  A.  (II-R.  129-130.)  She  stated  that  she  had 
seen  the  uli-uli  used  p»rincipally  by  dancers.  (II-R. 
131.) 

In  brief  smnmary,  there  was  evidence  before  the 
District  Court  that  the  uli-uli  is  used  to  provide 
rhythm,  a  basic  component  of  music  (II-R.  102),  to  ac- 
company a  hula  (II-R.  13,  23,  35-36),  a  chant  (II-R. 
61-62,  90,  93-96,  119,  120),  or  a  song  (II-R.  120-121). 
During  the  years  in  question,  it  was  predominately 
used  by  hula  dancers  rather  than  non-dancing  musi- 
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cians.  It  was  used  to  provide  a  rhythmical  accom- 
paniment (II-R.  18,  90-91,  121,  126)  and  a  visual 
aspect  (II-R.  18)  to  the  dance.  The  instrument  has 
been  used,  at  least  occasionally,  in  orchestral  arrange- 
ments (II-R.  61-62)  and  has  ))een  used  on  commer- 
cially-sold phonograph  records  (II-R.  61-62;  Ex.  B, 
II-R.  135-136). 

The  uli-uli  is  recognized  as  a  musical  instrument 
;by  historical  works  on  the  musical  instruments  of  old 
Hawaii  and  a  reference  work.  (II-R.  85-86, 103-105.) 
tit  is  regarded  as  a  musical  instrument  by  students 
and  experts  in  the  field  of  music.  (II-R.  99,  118-119, 
128.) 

I  In  musicology,  the  uli-uli  is  defined  as  a  percussive 
imstrument  of  indefinite  pitch,  a  classification  which 
ililso  includes  such  instruments  as  castanets,  maracas, 
|\3ymbals,  triangles,  the  l)ass  drum,  etc.  (II-R.  29,  57, 
;)9,  101-102.)  The  uli-uli  is  also  classified,  according 
|i;o  acoustical  principles,  as  an  idiophonic  instrument, 
ji  classification  which  also  includes  maracas  and  cas- 
Unets.    (II-R.  101.) 

j  The  uli-uli  is  similar  in  construction,  character,  and 
l-ise  to  maracas,  except  that  maracas  are  more  often 
ksed  by  members  of  a  band  or  orchestra  than  by 
i lancers.  (II-R.  26-27,  37-38,  41,  43,  63-64,  77.)  The 
^di-uli  is  suitable  for,  and  is  used  in,  performing  musi- 
|ial  compositions  both  written  and  unwritten  (II-R. 
|i7,  106,  119;  Ex.  A,  II-R.  121-122),  and  it  is  suitable 
j'Or  use  in,  and  is  used  in,  instructing  in  music  (II-R. 
|i06,  119). 
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The  District  Court  correctly  held  that  uli-ulis  are 
musical  instruments.  As  the  court  noted  (II-R. 
142-143) : 

It  certainly  must  produce  sound.  If  it 
weren't  used  to  produce  sound,  I  don't  think 
it  would  be  used,  particularly  in  these  hulas. 

It  produces,  certainly,  a  very  distinctive 
rhythm;  *  *  *  the  effect  is  musical  and  music 
that  is  composed  partly  of  rhythm  *  *  *. 

*  *  *  this  particular  sound  *  *  *  does  have 
the  sound  of  a  musical  rhythm,  and  is  always 
used  in  connection  with  a  musical  cadenza  or 
musical  rhythm;  certain  types  of  timing  which 
are  distinctive  to  Hawaiian  hulas  used  in  1955 
and  today. 

The  uli-uli  is  very  similar  in  use,  construction, 
and  musical  quality  to  maracas  which  are  expressly 
treated  by  Section  40.4151-1  (c)  as  musical  instru- 
ments. Uli-ulis  are  used  principally  by  dancers  to 
provide  rhythm  for  their  dance  in  the  same  way 
castanets  are  used  by  Spanish  dancers.  Section 
40.4151-1  (c)  similarly  treats  castanets  as  musical 
instruments.  See  also  Rev.  Rul.  54-331,  1954—2  Cum. 
Bull.  410  (maracas  and  castanets  are  musical  instru- 
ments under  the  1939  Code). 

The  taxpayer's  argument  that  the  uli-uli  cannot 
be  a  musical  instrument  because  it  is  primarily  used 
by  a  dancer  and  therefore  is  incapable  of  being  used 
to  play  a  musical  composition  is  fallacious.  They 
are  in  fact  used  to  produce  music;  they  are  used,  a^ 
the  District  Court  found  (I-R.  26),  to  provide  a 
rhythmical   accompaniment   to   a  hula.     The  uli-ulis 
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nvolved  are  not  inferior  in  construction  and.  design; 
hey  are  the  genuine  instrument,  not  a  toy  or  novelty 
,iinulating  one;  they  are,  as  the  District  Court  found 
I-R.  26-27),  musical  instruments  and  that  finding 
s  plainly  correct. 

B.  The  District  Court  applied  the  proper  standard  to  the  facts 

Under  Section  40.4151-1  (c)  of  the  Regulations,  the 
tatutory  term  "musical  instruments"  is  defined  as 
Qcluding  "all  *  *  *  percussion  *  *  *  instruments 
ised  to  produce  music",  but  not  "articles  in  the 
lature  of  toys  or  novelties  which  simulate  musical 
astruments  and  which  are  unsuitable  for  use  in  play- 
ng  musical  compositions  or  in  teaching  music." 
Yhile  the  Regulations  expressly  characterize  some 
hirteen  instruments  as  musical  instruments,  they 
eave  to  the  Commissioner  and  to  the  courts  the  task 
f  determining  whether  other  instruments  are  in- 
luded  or  not.  Consistency  and  the  canon  of  ejusdem 
leneris  require  that  instruments  similar  to  those 
lentioned  in  the  Regulations  be  similarly  treated. 
iTiis  requires  consideration  of  a  number  of  factors, 
Lich  as  j)rimary  purpose  for  which  designed,  ordi- 
ary  use,  construction,  musical  tradition,  capability 
OT  use  in  playing  musical  compositions  and  useful- 
ess  in  teaching  music,  and  the  opinion  of  experts  in 
le  field  of  music.  Due  to  the  great  number  of 
istruments  to  which  the  statute  may  apply,  these 
actors  are  not  all  inclusive  and  no  one  of  them  is 
tetenuinative.  The  factors  applicable  to  a  given 
pistrument  and  the  relative  weight  to  be  accorded 
lem  by  the  trier  of  fact  mil  vary  from  instrument 
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to  instrument.     The  decision  of  a  specific  case,  ccttl 
sequently,  is  a  matter  of  degree  and  judgment.       | 

While  there  has  been  no  great  body  of  judieijj 
decision  to  consider  what  factors  are  pertinent  anj 
what  relative  weight  is  to  be  accorded  to  them/  th 
Commissioner  has  adopted  this  approach  in  severe 
Revenue  Rulings.  Rev.  Rul.  58-509,  1958-2  Cunj 
Bull.  801  (polystyrene  guitars — toys) ;  Rev.  Ruj 
58-540,  1958-2  Cum.  Bull.  802  (plastic  castanets- 
musical  instruments)  ;  Rev.  Rul.  62-44,  1962-1  Cun 
Bull.  209  (testing  tools — toys  or  novelties)  ;  Rev.  Rul 
63-237,  1963-2  Cum.  Bull.  509  ("junior"  drums  an. 
tambourines — musical  instruments).  \ 

In  its  oral  opinion,  the  District  Court  considered 
the  musical  background  of  the  uli-uli,  its  use,  it 
musical  qualities,  its  decoration,  and  the  opinion  oj 
students  and  experts  in  the  field  of  music.  It  als 
referred  to  what  it  believed  would  be  the  layman' 
view.  (II-R.  141-145.)  In  its  formal  findings  o' 
fact,  the  court  also  referred  to  the  musical  classifica 
tion  of  the  uli-uli,  its  treatment  in  a  recognized  die 
tionary  of  musical  instruments  and  its  capabilities  fo 
teaching  music  and  playing  musical  compositions 
(I-R.  26.) 

The  taxpayer,  however,  contends  that  the  Distric 
Court  used  erroneous  criteria.  (Br.  12-15.)  In  thii 
attack  on  the  findings  and  conclusions  of  the  Distric 
Court,  she  places  the  greatest  reliance  on  the  refusa 

^  Nor  is  there  likely  to  be.  The  excise  tax  on  musical  instru 
ments  was  repealed,  effective  June  22,  1965,  by  Section  204  o: 
the  Excise  Tax  Reduction  Act  of  1965,  P.L.  89-44,  79  Stat.  136 
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)f  the  court  to  consider  as  dispositive  the  fact  that 
the  uli-uli  is  primarily  used  by  hula  dancers  to  provide 
1  rhythmical  accompaniment  to  their  dancing — a  point 
ivhich  is  reflected  throughout  the  taxpayer's  brief. 
Seizing  upon  the  reference  to  "musical  compositions" 
in  the  Regulations,  the  taxpayer  contends  that  an  in- 
strument primarily  used  by  a  dancer  cannot  be  a 
nusical  instrument  since  it  is  not  used  to  play  "musi- 
cal compositions",  i.e.,  what  the  taxpayer  defines  as 
something  played  by  a  non-dancing  musician  from  a 
;vritten  score. 

This  argument  ignores  the  essential  requirement  of 
;he  Regulations — that  the  instrument  must  be  used 
;o  produce  music,  including  rhythm.  If  articles  used 
jy  dancers  are  musical  instruments,  they  do  not  cease 
;o  be  so  because  they  are  used  primarily  by  dancers 
:ather  than  seated  members  of  a  band.^ 

The  reference  to  musical  compositions  in  the  Regiila- 
ions  on  its  face  applies  to  the  determination  whether 
;he  article  in  question  is  a  toy  or  novelty  which  simu- 
lates a  musical  instrument — an  article  having  such 
imitations  of  design  or  construction  that  it  cannot 
iiilfill  the  function  of  the  genuine  instrument.     The 

*  The  taxpayer  would  apparently  distinguisli  castanets  on  the 
■grounds  that  they  are  used  by  members  of  the  orchestra  as 
veil  as  by  dancers.  (Br.  14.)  Presumably  she  would  make 
he  same  distinction  for  tambourines  (no  matter  liow  decorated 
ir  tasselled  that  instrument  might  be  when  used  by  dancers), 
ind  the  taxpayer  would  overlook  the  fact  that  the  maracas, 
tJthough  played  by  a  member  of  the  orchestra,  do  for  the 
i rumba  dancer  precisely  what  the  hula  dancer  does  for  herself 
lidth  a  uli-uli — provide  accented  rhythmical   accompaniment. 
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Regulations  thus  would  distinguish  a  toy  piano  irom 
the  genuine  instrument.  In  the  context  of  this  ease.| 
the  Regulations  were  applied  when  the  Conunissioneij 
did  not  tax  "uli-ulis  of  an  inferior  quality  and  smaller 
size  which  were  designed  for  sale  as  'tourist  souvenirs' 
and  which  the  Commissioner  did  not  deem  suitable  for' 
use  in  playing  musical  compositions."  (I-R.  20.)  In 
any  event,  if  a  musical  composition,  written  or  un- 
written, need  be  found,  that  requirement  has  been  ful- 
filled in  this  case;  the  instrument  is  used  to  provide 
a  rhythmical  accompaniment  to  the  dance. 

The  taxpayer  also  contends  that  the  District  Court 
erred  in  relying  on  the  treatment  of  the  uli-uli  in 
historical  materials  on  old  Hawaii.  (Br.  13.)  Of 
course,  the  historical  use  of  an  instrument  should  not 
be  the  determinative  factor,  but  this  is  hardly  to  sayi 
that  it  should  be  totally  ignored.  It  provides  in- 
formation on  the  uses  and  capabilities  of  the  instru- 
ment, its  construction,  and  its  cultural  background. 
Cf.  Peroxide  Chemical  Co.  v.  Sheehan,  108  F.  2d  306, 
308  (C.A.  8th).  Moreover,  even  if  the  court  erred  in 
referring  to  this  material  (which  we  hardly  concede), 
it  was  surely  harmless  error  in  view  of  the  preponder- 
ance of  other  evidence  which  pointed  in  the  same  di- 
rection. 

The  other  points  advanced  by  the  taxpayer  are 
quickly  considered.  The  court,  in  its  oral  opinion, 
mentioned  among  other  things  the  view  of  the  man 
on  the  street.  (Br.  15.)  This  is  surely  not  improper. 
Section   4151   and   the   Regulations   utilize   ordinary 
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^ords  in  referring  to  the  articles  to  be  taxed;  as  the 
Supreme  Court  noted  in  Addiso7i  v.  Holly  Hill  Co., 
J22  U.S.  607,617-618: 

t  After  all,  legislation  when  not  expressed  in 
technical  terms  is  addressed  to  the  common 
run  of  men  and  is  therefore  to  be  understood 
according'  to  the  sense  of  the  thing,  as  the 
ordinary  man  has  a  right  to  rely  on  ordinary 
words  addressed  to  him. 

Moreover,  it  would  seem  that  the  laymen's  view  is 
)f  special  interest  in  this  case  where  the  instrument 
las  such  a  unique  comiection  with  the  locale  in  which 
.t  is  used. 

It  was  also  not  improper  for  the  District  Court 
;o  refer  to  the  authoritative  dictionary  on  musical 
nstruments,  Sachs,  Real  Lexicon  Der  Musik  Instru- 
nente.  (Br.  13-14;  II-R.  103-105.)  Courts  cus- 
.omarily  refer  to  dictionaries  and  other  reference 
vorks  for  definitions.  Commerce-Pacific,  Inc.  v. 
Inited  States,  278  F.  2d  651,  654  (C.A.  9th)  ;  Herring 
Magic  v.  United  States,  258  F.  2d  197  (C.A.  9th). 
B^inally,  the  coui*t  did  not  rely  on  Congressional 
iffirmation  of  outstanding  administrative  interpreta- 
ion.  This  so-called  criterion  (App.  Br.  12)  was 
leither  discussed  in  the  court's  oral  oj^inion  (II-R. 
41-145)  nor  in  its  findings  of  fact  (I-R.  26)  ;  and 
iQ  any  event,  this  matter  does  not  seem  of  conse- 
luence  since  the  taxpayer  has  never  questioned  the 
lalidity  of  the  Regulations  under  which  she  seeks 
0  brine:  herself. 
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C.  The  District  Court  correctly  admitted  evidence  of  the  historical  h&6 
ground  of  the  instrument 

During  the  course  of  the  trial,  the  District  Coul 
admitted  evidence   concerning  the  musical  traditio 
of  the  uli-uli.     The  Government  showed  a  slide  an 
tape    study    entitled    "Musical    Instruments    of    01 
Hawaii"  which  was  prepared  by  the  Bishop  Museui 
and  the  University  of  Hawaii.     (II-R.  80-84,  ll*? 
118.)     One  of  the  witnesses  for  the  Government  testil 
fied  concerning  the  contents  of  four  books  (Robert? 
Ancient  Hawaiian  Music   (1926)  ;  Brown,  Hawaiia: 
Life  in  the  Pre-European  Period  (1940)  ;  Emersor 
Unwritten  Literature  of  Hawaii   (1909);  and  Buck> 
Arts  and  Crafts  of  Hawaii  (1957)).     (II-R.  85-87.r 
The  slide  and  tape  study  and  the  four  books  describe(| 
the  uli-uli  as  a  musical  instrument.     In  addition,  th' 
Roberts  book  contained  23  pages  of  scores  for  thi 
uli-uli.  ! 

The  taxpayer  objected  to  the  admission  of  thi; 
evidence  on  the  ground  that  it  related  to  a  perioc 
prior  to  the  taxable  period  in  question,  1955  through 
1960.  The  District  Court  overruled  the  objections 
(II-R.  81-85,  87.)  The  taxpayer  contends  that  these 
rulings  constitute  error.     (Br.  3,  6-7,  13.)  1 

The  court  correctly  admitted  this  evidence.  It  iden- 
tifies the  customary  use  of  the  instrument  as  well  as 
the  musical  tradition  of  which  it  is  a  part.  While 
such  evidence  may  not  be  determmative  of  the  ulti- 
mate issue  of  whether  an  instrument  is  a  musical  in- 
strument, it  is  a  factor  which  the  trier  of  fact  was 
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mtitled  to  consider  along  with  a  number  of  other  fac- 
iors.  The  evidence  is  relevant  to  the  question  of  cus- 
tomary use  as  well  as  to  a  general  understanding  of 
Jie  nature  and  function  of  the  instrument.'*  Cf.  Per- 
)xi(le  Chemical  Co.  v.  Sheehan,  180  F.  2d  306,  308 
;C.A.  8th). 

.  Moreover,  since  the  trier  of  fact  was  a  judge  ex- 
perienced in  weighing  evidence,  the  need  for  strict 
lompliance  with  the  exclusionary  rules  of  evidence 
yas  considerably  less  than  it  would  have  been  had  the 
irier  of  fact  been  a  jury.  The  admission  of  improper 
vidence  even  before  a  jury  ordinarily  will  not  be 
\TOunds  for  reversal  so  long  as  there  is  competent  evi- 
'lence  to  support  the  findings.  Pursche  v.  Atlas 
kraper  <&  Engineering  Co.,  300  F.  2d  467,  487-488 
}C.A.  9th),  certiorari  denied,  371  U.S.  911;  Lessman 
:  Commissioner,  327  F.  2d  990,  996-997  (C.A.  8th). 
in  this  case  there  was,  we  submit,  no  error  in  the  ad- 
iiission  of  the  evidence.  Even  if  there  was,  the 
abundance  of  other  evidence  supporting  the  findings 
Ind  conclusions  of  the  District  Court,  sitting  without 
j,  jury,  would  hardly  make  the  reception  of  this  evi- 
lience  reversible  error. 
i : — ~ 

'  *This  is  particularly  true  here  since  there  was  evidence  that 
iiuring  the  period  in  issue  the  uli-uli  was  being  used  in  the 
ji-aditional  fashion  as  well  as  in  the  modernized  hula,  and  there 
as  certainly  no  evidence  showing  that  the  uli-ulis  of  the  tax- 
AEiyer  were  not  being  used  by  both  groups.  (II-K.  82,  89-90, 
1 1,  119-120.) 
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For  the  foregoing  reasons,  the  judgment  of  the  DiS' 
trict  Court  should  be  affirmed. 
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SUMMARY  OF  THE  ARGUMENT 
The  District  Court  erroneously  held  that  uli-ulis  are  musical  in- 
jtruments  within  the  meaning  of  Section  4151  of  the  1954  Code,   the  per- 
inent  Regulations  and  Revenue  Rulings. 

A.  The  finding  of  the  District  Court  is  not  supported  by  the  evi- 
lence  and  is  clearly  erroneous. 

(1)  The  function  of  the  trier  of  fact  is  to  apply  the  proper  criteria 
n  determining  whether  an  article  is  taxable  as  a  musical  instrument. 

(2)  Uli-ulis  are  not  similar  to  castanets  and  maracas  in  that  the 

ili-ulis  are  not  used  in  the  rendition  of  musical  compositions,   but  are 

1 

bed  exclusively  by  hula  dancers. 

I  (3)    The  fact  that  studies  and  students  of,   and  experts  on,   ancient 

ilawaiian  music  consider  the  uli-uli  a  miusical  instrument  is  irrelevant 
p  the  determination  as  to  whether  it  is  such  for  purposes  of  taxation. 

(4)     The  listing  of  the  uli-uli  as  a  musical  instrument  in  a  diction- 

ry  and  glossary  considered  to  be  authoritative  by  the  trier  of  fact  is  irre- 

I 

evant  to  the  determination  of  whether  it  is  taxable  under  sec.   4151  of 

he  I.R.C. 

B.  The  District  Court  applied  the  wrong  standard  to  the  facts. 
i.'he  trier  of  fact  should  have  applied  the  following  criteria  in  determining 
[whether  the  uli-uli  is  a  musical  instrument  for  the  purpose  of  taxation: 

I  (1)    the  primary  purpose  for  which  the  article  is  designed; 

(2)  the  quality  of  construction  of  the  article; 

(3)  whether  it  is  a  type  ordinarily  used  in  the  rendition  of  musical 
ompositions; 


I 
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(4)    whether  it  is  adaptable  for  teaching  proficiency  in  the  use  of 
-nusical  instruments. 

C.  The  District  Court  erroneously  admitted  evidence  of  the  his- 

! 

|;orical  background  of  the  instrunnent. 

D.  The  Appellee  is  bound  by  its  own  Revenue  Rulings. 

E.  Statutes  providing  for  taxation  are  to  be  construed  strictly  as 
Lgainst  the  taxing  power  in  favor  of  the  taxpayers. 

ARGUMENT 
The  District  Court  erroneously  held  that  uli-ulis  are  musical  in- 
struments within  the  meaning  of  Section  4151  of  the  1954  Code,   the  per- 

i 

linent  Regulations  and  Revenue  Rulings. 

I 

A.     The  finding  of  the  District  Court  is  not  supported  by  the  evi- 

ence  and  is  clearly  erroneous.     Appellant,   in  her  opening  brief,   has 

lointed  out  that  certain  findings  of  fact  were  not  supported  by  the  evidence 

i 

."Arguments",    p.   4).     These  findings  were  numbered  11  to  16  (I-R.   26), 

I 

liie  first  ten  findings  having  been  stipulated.     Appellee's  arguments  may 

|e  summarized  as  follows:     (1)  It  is  the  function  of  the  trier  of  fact  to  make 

le  determination  as  to  whether  an  article  is  a  musical  instrument,    espe- 

lially  when  the  case  is  heard  in  the  locale  associated  with  the  instrument 

j 

[oncerned;  (2)  uli-ulis  are  comparable  to  castanets  and  maracas;  (3)  stud- 

I 

j2S  of  ancient  Hawaiian  music  indicated,    and  students  and  experts  consider* 

lie  uli-uli  to  be  a  musical  instrument;  (4)  and  a  German  dictionary  lists  the 

ili-uli  as  a  musical  instrument. 

(1)     The  function  of  the  trier  of  fact,    in  determining  whether  an 


irticle  is  a  musical  instrument,   for  the  purposes  of  sec.   4151  of  the  I.R.C. 
1954,   is  to  apply  certain  standards  set  forth  in  the  treasury  regulations  and 
IS  explained  in  the  revenue  rulings.     His  function  is  not  to  determine  wheth< 
:he  article  was  once  a  musical  instrument  even  though  no  longer  used  as 
juch  (II-R.    143,    144),    or  even  whether  it  is  a  musical  instrument  today 
'or  any  purpose  other  than  that  for  excise  taxation. 

(2)    Uli-ulis  are  similar  to  castanets  in  the  sense  that  both  are  used 
)y  dancers.     They  differ  in  that  castanets  are  ordinarily  used  in  the  rendi- 
ion  of  musical  compositions  (II-R.   25,    36,    53).     There  are  hundreds  of 
cores  or  musical  compositions  in  which  castanets,    claves  and  maracas  art 
included  (II-R.    25).     On  the  other  hand,   only  one  of  the  nine  witnesses  testi- 
ying  actually  heard  of  the  uli-uli  being  used  in  an  orchestral  arrangement 
'r  on  a  commercially-sold  phonograph  record  (II-R.    70).     All  of  appellant's 
dtnesses  testified  that  they  had  never  seen  or  heard  of  an  uli-uli  performec 

!y  a  musician  (II-R.    13,    16,    17,    24,    36,    40,    43,   44,    52).     One  of  appellee's 

i 

dtnesses  was  not  familiar  with  any  musical  composition  or  score  for  the 

ii-uli  (II-R.    108).     Another  knew  of  the  existence  of  but  one  song  scored 

■>T  the  uli-uli  in  the  entire  world.     Another  heard  of  one  other,   besides 

ome  ancient  ones,   but  had  never  heard  it  played  (II-R.    132,    133).     Other 

lifferences  between  uli-ulis  and  maracas  have  been  pointed  out  in  Appellant 

jrief  (p.   9,    10),    the  basic  difference  being  that  the  maracas  is  not  used  by 

dancer,   while  the  uli-uli  is  used  exclusively  by  a  dancer.     The  Court 

hould  take  judicial  notice  of  the  difference  in  balance  when  the  uli-uli  is 

ttempted  to  be  played  in  the  same  position  as  the  maraca.     The  feather 


uii-uli  a  bulkier  instrument  to  handle.     If  the  maraca  is  so   similar  to  the 
uli-uli,    there  would  have  been  an  interchange  in  the  use  of  the  instruments 
and  one  who  becomes  proficient  in  the  use  of  one  would  also  become  pro- 
ficient in  the  use  of  the  other.     However,    it  does  not  require  any  musical 
talent  to  dance  the  hula  with  the  uli-uli,   but  a  maracas  player  must  be  able 
;o  read  and  follow  musical  scores.     If  the  maraca  is  considered  similar  to 
;he  uli-uli,   a  pair  of  wooden  chopsticks  or  broomsticks  must  be  deemed 
Isixnilar  to  the  claves.     All  can  be  beaten  rhythmically;  all  are  wooden  sticki 
IVhat,    then,   makes  the  claves  a  musical  instrument?     The  simple  fact  that 
;t  is  a  standard  musical  instrument  used  in  the  ordinary  rendition  of  musi- 
cal compositions  and  for  which  there  are  many  scores  written  (II-R.   25, 

|>6,    53).     Query,   whether  a  swishing  grass  skirt  which  rhythmically  accom- 

I 

oanies  the  hula  is  a  musical  instrument  under  the  tests  used  by  the  appellee 

)r  the  toe  plate  attached  to  the  shoe  of  a  tap  dancer. 

(3)  Studies  of  ancient  Hawaiian  music  and  students  and  experts 

r.onsidered  the  uli-uli  a  musical  instrument.     Even  if  all  the  witnesses 

/ere  in  accord  in  finding  that  the  uli-uli  is  a  musical  instrument  for  his- 

orical  and  academic  purposes,    the  primary  issue  in  this  case  has  not  been 

..nswered.     The  witnesses  were  not  qualified  to  render  an  opinion  that  the 

i 

lli-uli  is  a  musical  instrument  for  the  purposes  of  taxation  under  Sec.   4151 

jfthel.R.C.   of  1954.     Indeed,    the  admission  of  the  studies  referred  to  we] 

ibjected  to  and  should  have  been  rejected  as  evidence,    since  they  related 

3  ancient  Hawaii  (II-R.   81,    87). 

i 

(4)  The  German  dictionary  referred  to,   which  is  also  a 


"poly-glossary,      a  multi-purpose  glossary  for  the  entire  field  of  musical 
instruments"  (II-R.    105),    lists  the  uli-uli  as  a  "vessel-type  rattle  out  of 
[a,  calabash  filled  with  pebbles  which  rhythmically  accompany  songs".     The 
ali-ulis  manufactured  and  sold  by  the  appellant  are  filled  with  seeds  and 
ire  used  by  a  hula  dancer  in  her  dance.     Query,   whether  the  uli-ulis  listed 
n  the  dictionary  are  of  the  same  type  (there  were  a  number  of  different 
ypes  in  existence;   see  (II-R.    87-90,    95)  or  whether  the  listing  is  accurate. 
Dven  if  the  dictionary  is  an  "authoritative  work",    and  the  listing  correctly 
•efers  to  the  type  of  uli-uli  sold  by  the  appellant,    mere  listing  therein  does 
lOt  ipso  facto  render  such  uli-uli  subject  to  taxation  under  sec.   4151,    or 

van  be  accorded  much  weight  as  a  factor  when  other  criteria  have  been 

I 

'numerated  in  the  pertinent  revenue  rulings. 

Appellee  summarizes  its  own  arguments,   beginning  with  page  16  of 

ts  brief,   but  since  the  summary  seems  to  be  restatements  of  the  findings 

'f  fact,   which  appellant  has  already  discussed  in  her  opening  brief  (pp.   4  - 

1),   appellant  merely  emphasizes  at  this  point  that  the  summary  as  well  as 

le  findings  of  fact  were  unsubstantiated  by  the  evidence,    to  the  extent  in- 

icated  in  appellant's  opening  brief.     It  should  be  pointed  out,    however,    the 

hief  testimony  that  the  uli-ulis  are  occasionally  used  by  chanters  was  by 

I  "Glossary"  is  defined  as:     "1.     A  lexicon  of  the  obsolete,   peculiar, 

bscure,  or  foreign  words  of  a  work  or  an  author;  an  explanatory  vocabular 
jealing  with  a  class  of  words,  as  those  of  a  dialect  or  science.  2.  A  com- 
jilation  of  glosses  or  marginal  notes."    Funk  &  Wagnalls,    New  Standard 

rictionary  of  the  English  Language  (1931),    1043. 

1       ~ 

I 

"Gloss"  is  defined  as:     "1.     A  note  or  comment,    especially  a  mar- 
Lnal  or  interlinear  note  or  a  foot-note  explanatory  of  something  obscure, 
bsolete,    or  foreign  in  the  text.     2.     A  superficial  and  plausible  but  mis- 
iading  explanation,   frequently  intended  to  conceal  a  fault  or  defect."    Ibid. 


i 


I  a  student  of  anthropology  who  was  not  a  witness  on  the  use  of  uli-uiis  during 
the  taxable  period  in  question  (II-R.    92). 

B.     The  District  Court  applied  the  wrong  standard  to  the  facts.     Eve 

if  the  findings  of  the  District  Court  were  substantiated  by  the  evidence  (whic 

appellant  does  not  concede),    nevertheless  the  Court  has  failed  to  apply  the 

proper  standard  to  the  facts.     Appellee  contends  that  because  of  the  "broad 

character  of  the  statutory  term  'musical  instruments'  ",    it  is  the  peculiar 

function  of  the  trier  of  fact  to  determine  whether,  an  instrument  is  taxable. 

Especially  so  where  the  District  Court  heard  the  case  in  the  locale  of  the 

instrument  concerned.     This  may  all  be  true  in  the  absence  of  the  following 

jpertinent  Revenue  Rulings:    Rev.   Rul .   62-44,    1962-1  Cum.   Bull.    209;  and 

I 

Rev.  Rul.   63-237.     These  rulings  set  forth  four  factors:    (1)  the  primary 

purpose  for  which  the  article  is  designed;  (2)  the  quality  of  construction  of 

the  article;  (3)  whether  it  is  a  type  ordinarily  used  in  the  rendition  of  music 

i 

compositions,    either  in  solo  presentation  or  in  connection  with  other  music 

instruments;  (4)  or  whether  it  is  adaptable  for  teaching  proficiency  in  the  u: 

of  musical  instruments.     There  is  not  involved  here  the  question  of  whethei 

I 

;he  uli-uli  is  used  primarily  by  dancers  or  primarily  by  musicians.     There 

Is  here  no  dual  use  such  as  is  true  of  the  castanets  or  the  pipes  (see  comm- 

I 

bn  pipes  by  the  District  Court  (II-R.    142)  ).     Appellant  agrees  that  if  the  ul: 

iili  were  a  musical  instrument  as  defined  by  the  revenue  rulings,    it  would 

liot  be  any  less  so  because  it  is  also  used  by  hula  dancers. 

(1)     Primary  purpose  for  which  the  uli-uli  is  designed.     The  incon- 

rovertible  evidence  shows  that  the  uli-uli  is  designed  for  the  sole  purpose 


i 
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108,    124). 

(2)  Quality  of  construction  of  the  article.     This  factor  probably  has 
reference  to  the  quality  of  an  article  which  is  supposed  to  be  a  toy  version 
oi  the  genuine  article  as  compared  to  the  quality  of  the  genuine  article. 

See  Rev.   Rul.   63-237  (drums  and  tambourines)  and  62-44  (wind  instrument 
ind  percussion  instrument).     Appellee  makes  a  point  that  the  tourist  ver- 
sion of  the  uli-uli  has  not  been  taxed,    since  it  falls  within  the  "toy  or  novel- 
:y"  exception  of  the  Regulations,    and  that  the  genuine  article  should  be  taxec 
\ppellant  contends,    however,    that  the  "genuine"  article  is  not  a  musical 
nstrument  to  begin  with. 

(3)  Whether  the  uli-uli  is  ordinarily  used  in  the  rendition  of  musical 
:ompositions .     Again  the  evidence  is  uncontradicted  that  the  uli-uli  is  al- 
nost  never  used  in  the  rendition  of  musical  compositions.     It  cannot  be  saic 
hat  it  is  even  occasionally,    let  alone  ordinarily,    so  used.     The  uncontra- 
jlicted  evidence  shows  that  only  once  was  the  uli-uli  used  in  the  rendition  of 
I  musical  composition  (II-R.    68),    and  it  was  by  a  musician  who  strived  for 

far-out  and  weird  sounds"  (II-R.    73).     None  of  appellant's  witnesses  had 
ver  heard  of  compositions  or  scores  for  the  uli-uli,    let  alone  seen  a  per- 
ormance  of  one  by  a  person  who  was  not  doing  a  hula  (II-R.    13,    16,    17, 

i4,   36,   40,    43,   44).     Of  appellee' s  witnesses,    Mrs.   Gillett  was  not  familia 

I 

I 

lath  any  composition  for  the  uli-uli  (II-R.    108).     Mrs.   Mahoe  knew  of  the 
xistence  of  but  one  song  scored  for  the  uli-uli  (II-R.    124).     Mrs.   Richards 
new  of  one  other,   but  had  never  heard  it  played  (II-R.    132,    133).     Mrs. 
/illiamson,   who  was  not  "offered  as  a  witness  on  the  subject  of  who  uses 
li-nli^  tnfla^r    or   TQ^S  ^n    IQ^O"  HT-R.    Q2k    testified  that  oages  237  to  260 


of  a  book  by  Helen  Roberts,    entitled  Ancient  Hawaiian  Music,    contained 
scores  for  uli-ulis.     These  scores  were  not,    however,    limited  to  the  type 
Df  uli-uli  in  question,   but  included  types  which  are  in  the  Bishop  Museunn 
collection  as  well  as  some  which  are  not  in  the  collection  (II-R.    87  -  90,    95 
There  is  no  testimony  by  Mrs.   Williamson  that  she  has  heard  any  of  these 
scores  performed  and  Mrs.   Richards  testified  that  she  had  never  heard  any 
)f  them  performed  (II-R.    132,    133). 

(4)  Whether  it  is  adaptable  for  teaching  proficiency  in  the  use  of 
nusical  instruments.  There  is  absolutely  no  evidence  that  the  uli-uli  is 
idaptable  for  teaching  proficiency  in  the  use  of  musical  instruments.     The 

'evidence"  which  comes  closest  (but  not  very  close)  is  embodied  in  a  con- 

i 
I 
|-lusion  drawn  out  of  appellee's  witness  by  appellee's  counsel: 

I 

Q    Is  this  instrument  suitable  for  instructing  in  music? 

A    It  is  essential  if  you  are  thinking  of  Hawaiian  music.     (II-R.    106) 

i^o  evidence  was  adduced  as  to  how  the  uli-uli  can  be  used  in  the  instruction 

[f  music,    either  in  theory  or  practice.     Cf.   Rev.   Rul .   62-44,   wherein  the 

est  used  is  whether  the  article  "is  adaptable  for  teaching  proficiency  in  the 

,.se  of  musical  instruments",    1962-1  Cum.   Bull.   209,    and  not  the  abstract 

{est  of  "instructing  in  music".     It  also  appears  that  the  term  "musical  in- 

|truments"  has  reference  to  "standard  instruments";  see,    e.g.,   Rev.  Rul. 

I 

12-44:    Tie  last  sentence  in  the  paragraph  following  the  description  of  "(2)_ 

lercussion  instrument"  states:     "Few  musical  compositions  arranged  for 

itandard  instruments  can  be  played  on  these  articles .  "    (Underline  added.  ) 

! 

The  very  nature  of  the  findings  of  fact,    both  oral  and  formal,    indica 
jaat  the  District  Court  had  not  applied  the  factors  set  forth  in  the  revenue 


I 
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irulings.     A  further  indication  can  be  found  in  the  apparent  reluctance  of 

he  District  Court  to  overrule  appellee's  counsel's  objection  to  the  foUow- 

no  question  asked  by  appellant's  counsel: 

Q    With  reference  to  the  time  that  you  have  been 
acquainted  with  music,    have  uli-ulis  been  ordinarily  used 
in  the  renditions  of  musical  compositions?     (II-R.    51). 

MR.   FINK:    Objection,   your  Honor.     I  objected  to 
this  question  when  put  to  another  witness.     That  is  not 
before  us  here.     It  has  no  relevance  whether  they  are 
ordinarily  used  in  playing  musical  compositions. 

THE  COURT:  Well,  it  may  be  a  leading-up  ques- 
tion to  some  of  the  others.  They  have  gone  just  about  as 
far  on  the  other  question,    Mr.   Fink.     You  can  argue  that. 

After  the  question  was  read  back,    the  following 
transpired: 

i 

I  THE  COURT:    Just  a  minute.     Could  you  say  "ever" 

rather  than  "ordinarily",    or  to  his  knowledge? 

MR.   CHUNG:    Well,   your  Honor,   in  argument  we 
do  intend  to  argue  that  one  of  the  tests  is  "ordinarily". 
,.  I  I  will  ask  the  next  question. 

THE  COURT:    Ail  right.     I  will  allow  it  subject 
to--well,   you  can  argue  that  later,    Mr.   Fink.     (II-R.    51,    52). 


C.     The  District  Court  erroneously  admitted  evidence  of  the  histori- 
al  background  of  the  instrument.     This  evidence  was  incorporated  in  find- 
,ig  of  fact  numbered  12  (I-R.    26).     Historical  background  may  be  proper  to 

jscertain  whether  an  article  is  a  musical  instrument  during  the  time  when 

I 

j:  was  in  use,    and  may  be  a  factor  to  be  considered  in  classifying  the  articl( 

pr  broad  academic  purposes.     It  certainly  has  no  place  where  the  issue 

[ 
i 

larrows  down  to  whether  it  is  a  musical  instrument  for  the  specific  purpose 
(f  taxation,   as  the  law  and  regulations  are  interpreted  by  the  revenue  ruling 


i 
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D.     The  Appellee  is  bound  by  its  own  Revenue  Rulings.     The  appell* 

'  should  be  bound  by  its  own  interpretation  of  the  law  and  regulations.     Trea 

ury  Regulations  sec.   60  I .  Z01(a)(5)  states  as  follows: 

A  "Revenue  Ruling"  is  an  official  interpretation 
by  the  Service  which  has  been  published  in  the  Internal 
Revenue  Bulletin.     Revenue  Rulings  are  issued  only  by  the 
National  Office  and  are  published  for  the  information  and 
guidance  of  taxpayers,    Internal  Revenue  Service  officials, 
and  others  concerned. 

In  the  "Introduction"  to  each  volume  of  the  Internal  Revenue  Bulletin  appea 

the  following  statement: 

Revenue  Rulings  and  Revenue  Procedures  reported 
in  the  Bulletin  do  not  have  the  force  and  effect  of  Treasury 
Department  Regulations  (including   Treasury  Decisions), 
but  are  published  to  provide  precedents  to  be  used  in  the 
disposition  of  other  cases,   and  may  be  cited  and  relied  upon 
for  that  purpose.     (See,    e.g.,    1962-1  C.B.   (1).) 

The  revenue  rulings  cited  hereinabove  should  be  considered  as  having  sub- 
stantial force  and  effect  since  they  are  essential  to  the  proper  constructior 
!of  Regulations  Sec.   40.4151-1. 

i 

I  E.     The  general  rule  is  that  the  statutes  providing  for  taxation  are 

'to  be  construed  strictly  as  against  the  taxing  power  in  favor  of  the  taxpay- 

:ers.     Gould  v.  Gould,    245  U.   S.    151,    38  S.Ct  53  (1917);  followed  in  Tandy 

'Leather  Company  V.    U.   S.,    347  F.2d  693  (5th  Cir.,    1965  reversing  DC), 

1 16  AFTR  2d  6223  (retailers  excise  tax  not  imposed  on  sale  of  leathercraft 

jkits).     The  Tandy  Leather  case,    at  695,    cited  51  American  Jurisprudence, 

'"Taxation",    Sec.    3l6,    "Strict  or  Liberal  Construction",    as  follows: 

!  5:«**  /The/  correct  rule  appears  to  be  that  where 

the  intent  of  meaning  of  tax  statutes,    or  statutes  levying 
taxes,   is  doubtful,   they  are,    unless  a  contrary  legislative 


4 


intention  appears,    to  be  construed  most  strongly  against 
the  government  and  in  favor  of  the  taxpayer  or  citizen.  1 
/T^iting  a  number  of  cases./  Any  doubts  as  to  their  meaning 
are  to  l      resolved  against  the  taxing  authority  and  in  favor 
of  the  taxpayer. 


Respectfully  submitted, 


Dick  Yin  Wong 


y' 


•  A  wind  instrumont  consists  of  a  plastic  tube  approximately  11 
inciics  long.  It  has  a  removable  plastic  mouthpioco  and  Las  seven 
finser  holes  on  one  side  and  a  thumb  rest  and  finger  hole  on  the 
other.    Two  nnjsical  scales  may  be  played  on  it. 

A  percussion  instrument  consists  of  twelve  metal  tubes  of  the 
same  diameter  mounted  in  a  frame.  The  tubes  differ  in  length, 
graduating  from  approximately  five  inches  to  nine  Inches.  The 
notes  which  they  produce  range  from  "middle  C"  to  "G"  above 
"high  C."    It  is  played  by  strildng  the  tubes  with  a  wooden  mallet. 

//c7f/,  because  of  the  limitations  on  the  use  of  the  articles,  they 
are  not  sonerally  suitable  for  the  rendition  of  musical  compositions 
or  adaptable  for  teaching  music  and  arc  not  subject  to  the  manu- 
facturers excise  tax  on  musical  instruments  imiiosed  by  section  4151 
of  the  Internal  Revenue  Code  of  1954. 

Advico  has  been  requested  concerning  the  applicability  of  the 
manufacturers  excise  tax  on  musical  instruments,  imposed  by  section 
4151  of  the  Internal  Ilovenue  Code  of  1954,  to  sales  by  the  manu- 
facturer of  the  articles  described  below. 

(1)  .4  wind  instru7nc7it. — This  article  consists  of  a  plastic  tube 
approximately  11  inches  long  and  a  removable  plastic  mouthpiece. 
It  has  seven  fmger  holes  on  one  side  of  the  tube  and  a  thumb  rest 
and  a  finger  hole  on  the  other  side.  Two  complete  musical  scales  may 
bo  played  on  the  article  by  manipulating  the  fingers  over  these  holes 
and  blowing  into  the  mouthpiece. 

(2)  A  percussion  insti'uinent. — This  article  consists  of  12  metal 
tubes  of  the  same  diameter  mounted  in  a  frame.  The  metal  tubes  are 
graduated  in  length  from  approximately  five  inches  for  the  smallest 
to  nine  inches  for  the  longest.  The  notes  which  they  produce  range 
from  "middle  C"  to  "G"  above  "high  C."  The  article  is  i^layed  by 
striking  the  metal  tubes  with  a  wooden  mallet. 

The  instruments  are  designed,  advertised,  and  sold  for  use  as  tools 
to  test  musical  potential  and  to  develop  and  encourage  interest  in 
music  for  the  purpose  of  preparing  a  student  for  the  playing  of  a 
musical  instrument.  The  selections  that  may  be  played  on  both  the 
wind  instrument  and  the  percussion  instrument  by  reason  of  the  limi- 
tations in  design  and  other  characteristics  of  the  devices  are  limited. 
Few  musical  compositions  arranged  for  standard  instruments  can  be 
played  on  these  articles. 

Section  4151  of  the  Code  imposes  a  tax  upon  the  sale  of  musical 
instruments  by  the  manufacturer,  producer,  or  importer  thereof. 

Under  the  provisions  of  section  48.4151-l(d)  of  the  ^Manufacturers 
and  Eetailcrs  Excise  Tax  Regulations,  the  term  "musical  instruments" 
includes  all  wind,  reed,  string,  percussion  or  electronic  instruments 
used  to  produce  music,  including  but  not  limited  to  all  types  of  pianos 
and  organs,  trombones,  saxophones,  violins,  drums,  xylophones, 
chimes,  etc.  The  term  does  not  include  articles  in  the  nature  of  toys 
or  novelties  which  simulate  musical  instruments  and  which  are  un- 
suitable for  use  in  playing  musical  compositions  or  in  teaching  music. 

In  determining  whether  a  particular  article  is  a  musical  instrument, 
consideration  is  given  to  a  variety  of  factors.  Among  them  are  the 
primary  purposes  for  which  the  article  is  designed;  the  quality  of 
construction  of  the  article;  whether  it  is  a  type  ordinarily  used  in  the 
rendition  of  musical  compositions,  either  in  solo  presentation  or  in 
connection  with  other  musical  instruments,  or  whether  it  is  adaptable 
for  teaching  proficiency  in  the  use  of  musical  instruments.  In  con- 
sidering the  last  two  factors  it  is  not  essential  that  the  article  used 
in  musical  rendition  or  instruction  bo  of  a  professional  standard  or 
quality.  The  aforementioned  factors  are  not  all  inclusive,  and  no  one 
of  them  is  determinative  of  the  taxability  of  a  particular  article. 

The  instruments  here  under  consideration  are  widely  used  to  test 
the  musical  potential  of  children  and  to  encourage  tlie  instruction  of 
music;  they  are  of  a  design  and  quality  comparable  to  toys  or  novelties 
which  simulate  musical  instruments,  ar^d  their  relationship  to  the 
actual  teaching  of  music  is  limited  to  determining  whether  children 
have  sufficient  natural  musical  ability  to  warrant  the  additional  in- 
stniction  required  to  teach  them  proficiency  in  the  use  of  a  standard 
musical  instrument.  Thus,  these  instruments  arc  not  "musical  instru- 
ments" as  defined  in  section  48.4151-1  (d)  of  the  regulations. 


26  CFR  48.4151-1 :  Imposition  and  rate  Kev.  Rul.  6^-237 

•  of  tax.  •;   •    <■ 

Drums  and  tambourines  which  are  suitable  for  use  in  playing 
musical  compositions  or  for  use  in  teaching  music  are  musical  in- 
struments within  the  meaning  of  section  41G1  of  tlie  Internal  Reve- 
nue Code  of  1054,  even  though  they  are  referred  to  as  "toys"  by 
the  manufacturer. 

Advice  has  been  requested  concerning  the  applicability  of  the  manu- 
facturers excise  tax  on  musical  instruments  to  sales  by  the  manu- 
facturer of  the  articles  described  below. 

A  company  manufactures  and  sells  certain  "junior"  drums  and 
tambourines.  The  drums  are  constructed  with  shells^  of  one-eighth- 
inch  thick,  factory-second,  unseasoned  wood.  Some  of  the  shells  have 
a  plastic  covering;  others  are  mei-ely  stained  and  given  one  coat  of 
lacquer.  The  drum  heads  are  made  of  split  water-buiTalo  hide.  The 
metal  parts  of  these  drums  are  plated  with  an  inexpensive  nickel 
plating.  They  are  equipped  with  a  single  tensioning  device  and 
counter  hoops.  The  tambourines  are  of  two-piece  plywood  rim  con- 
struction with  heads  of  split  water-buffalo  hide  and  jingles  of  thin 
steel.  .  , 

The  conipany  refers  to  these  drums  and  tambourines  as  "toys"  in 
its  advertising  circulars  and  price  lists.  Moreover,  they  are  displayed 
as  toys  at  toy  fairs.  However,  the  company  sells  these  articles  through 
the  same  merchandising  channels  as  it  docs  its  higher  quality  musical 
instruments.  The  company  contends  that  these  drums  and  tam- 
bourines are  designed  for  use  as  toys. 

Section  4151  of  the  Internal  Eevenue  Code  of  1954  imposes  a  tax 
upon  tlie  sale  of  musical  instruments  by  the  manufacturer,  producer, 
or  importer  thereof. 

Section  48.4151-1  (d)  of  the  Manufacturers  and  Eetailers  Excise 
Tax  Regulations  provides  that  the  term  "musical  instruments"  in- 
cludes all  wind,  reed,  string,  percussion  or  electronic  instruments  used 
to  produce  music,  including  but  not  limited  to  all  types  of  pianos  and 
oi'gans,  trombones,  saxophones,  violins,  drums,  xylophones,  cliimes, 
cymbals,  bongos,  castanets,  maracas,  claves,  etc.  Tlie  term  does  not 
include  articles  in  the  nature  of  toys  or  novelties  which  simulate 
musical  instruments  and  whicli  are  unsuitable  for  use  in  playing 
musical  compositions  or  in  teaching  music. 

In  determining  whether  a  particular  article  is  a  musical  instrument, 
consideration  is  given  to  a  variety  of  factors.  Among  them  are  the 
primary  purpose  for  which  the  article  is  designed;  the  quality  of 
construction  of  the  article ;  whether  it  is  a  type  ordinarily  used  in  the 
rendition  of  musical  compositions,  either  in  solo  presentation  or  in 
connection  with  other  musical  instruments ;  or  whether  it;  is  adaptable 
for  teaching  proficiency  in  the  use  of  musical  instruments.  _  In  con- 
sidering the  last  two  factors,  it  is  not  essential  that  the  article  used 
in  musical  rendition  or  instruction  be  of  a  professional  standard  or 
.  quality.  The  aforementioned  factors  are  not  all  inclusive,  and  no 
one  of  them  is  determinative  of  the  taxability  of  a  particular  article. 
See  Revenue  Ruling  6^-44,  C.B.  19G2-1,209. 

The  drums  and  tambourines  described  above  are  constructed  of 
material  of  a  better  and  more  durable  quality  than  is  generally  found 
in  toys.  The  lieads  of  the  drums  and  tamboi;rines  are  made  of  a 
material  which  produces  the  desired  sound  for  musical  compositions. 
The  jingles  on  the  tambourines  conform  favorably  to  the  tone  quality 
generally  found  in  higher  qualitj^  tambourines.  Therefore,  these 
drums  and  tambourines  are  not  considered  to  be  in  the  nature  of  "toys 
or  novelties  which  simulate  musical  instruments"  within  the  scope  of 
the  reflations,  but  articles  which  are  suitable  for  use  in  playing 
musical  compositions  or  for  use  in  teaching  music. 

In  view  of  the  foregoing,  it  is  held  that  these  drums  and  tambourines 
are  musical  instruments  within  the  meaning  of  section  4151  of  the 
Code.  xVccordingly,  sales  by  the  manufacturer  thereof  are  subject 
to  the  manufacturers  excise  tax  on  musical  instruments,  imposed  by 
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I  certify  that,    in  connection  with  the  preparation  of  this  brief, 
have  examined  Rules  18  and  19  of  the  United  States  Court  of  Appeals 
Dr  the  Ninth  Circuit,    and  that,    in  my  opinion,    the  foregoing  brief  is  in 
ail  compliance  with  those  rules. 
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Tlie  net  substance  ul'  respondents'  brief  con- 
vinces the  reader  that  their  whole  ijosition  final- 
ly depends  upon  avoiding-  the  significance  of 
Adamek's  testimony  that  the  fan  failure  issue 
was  not  discussed  and  settled,  from  which  they 
reason  that  since  the  fan  failure  issue  was  not 
exchi(l('(J  from  the  correspondence  in  e.\'])licit 
words,  it  therefore  must  have  been  luchided. 

Running  through  all  the  pages  oi  argnment 
to  this  general  effect  are  charges  of  what  amount 
almost  to  professional  impropriety  and  over- 
reaching on  our  part,  so  as  to  minimize  the  forces 
supporting  our  contentions.  Thus,  there  are  refer- 
ences to  our  tricks  of  advocacy  (p.  10),  our  effort 
to  emasculate  Rule  o2(a)  (p.  10),  secret  reserva- 
tions suggested  to  Sandberg  (p.  24),  Adamek  be- 
ing misled  l)y  a  trap  question  (p.  20),  deliberate 
distortion  of  meaning  (p.  28),  careful  ignoring  of 
evidence  (p.  29),  strange  coyness  about  the  insur- 
ance payments  (p.  37),  etc. 

It  would  be  most  unfortunate  if  such  char- 
acterizations wore  somehow  to  divert  sigaiificant 
testimony  from  full  and  fair  evaluation,  and  while 
in  this  court  it  doubtless  would  not  hapjien,  yet 
we  feel  some  reply  is  due. 

First,  let  us  regain  perspective.  The  ques- 
tion is  whether  a  cleai-lv  intended  settlement  of 
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certain  specific  issues  also  was  an  unarticulated 
settlement  of  another  and  different  issue. 

For  the  purpose  of  illustration,  let  us  for  the 
moment  assume  that  Adamek's  testimony  as 
quoted  on  p.  ]8  of  our  original  brief  is  true,  and 
that  Adamek  and  Sandberg  did  not  undertake  to 
discuss  and  negotiate  out  the  fan  failure  liabili- 
ties. If  we  assume  this  as  truth,  and  test  the  en- 
suing correspondence  and  conduct  of  the  parties 
accordingly,  does  it  not  appear  that  they  are  ex- 
actly what  one  would  expect?  If  the  subject  was 
not  discussed  and  settled,  isn't  it  perfectly  normal 
that  neither  one  would  explicitly  exclude  it  from 
his  closing  record?  "Who  routinely  negatives 
things  that  are  not  involved?  And  would  not  each 
leave  to  the  other  his  own  intra-company  break- 
down of  the  closing  on  whatever  basis  he  might 
wish,  and  not  challenge  it  further?  And  is  it  not 
also  consistent  with  this  that  neither  Clarage,  nor 
Babcock  &  Wilcox  counsel,  nor  anyone  else,  were 
informed  that  warranty  and  product  failure 
claims  l>y  Waldorf  had  been  affirmatively  paid 
and  discharged  on  an  undefined  basis  of  which  no 
record  is  to  be  kept?  We  think  all  these  are  very 
persuasive  that  in  fact  he  testified  to  the  truth. 

Now,  let  us  examine  more  closely  the  charge 
that  Adamek  was  misled  by  a  trap  question.  Could 
he  somehow  have  been  mistaken  in  what  he  said? 
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His  deposition  was  taken  in  liis  office  in  Min- 
neapolis by  stipulation,  with  trial  counsel  for 
l)oth  parties  participating-.  Tn  advance,  he  had 
discussed  the  case  with  counsel,  and  had  read 
Sandberg's  deposition  (p.  7,  1.  15-21).  Adamek 
is  a  Sales  Engineer  for  Ba])cock  &  Wilcox,  with 
twenty-four  years  of  service  to  that  Company 
at  the  time  of  the  deposition.  How  does  a  lawyer 
go  about  trying  to  mislead  a  college-educated, 
experienced,  fully  familiarized  witness  in  his 
own  field,  accompanied  by  his  own  counsel?  We 
may  think  we  are  good  lawyers,  and  we  try  to 
be,  but  we  aren't  that  good! 

Furthermore,  we  did  not  try  to  mislead  him, 
and  the  record  shows  this.     Thus : 

"Q.  From  all  of  these  matters  you  know  in 
general  that  the  purpose  of  our  taking 
this  deposition  now  is  to  establish  your 
knowledge  as  to  the  truth  and  correct 
interpretation  of  the  letters  passing  be- 
tween your  company  and  Waldorf  dated 
September  7,  19G2  and  September  10, 
1962  and  another  one  September  11, 
1962? 

A.     Yes." 

(P.  7,  1.  22— p.  8,  1.  3,  Adamek  depo.) 

Then  followed  many  pages  of  interrogation  on 
various  phases  of  the  case,  after  wliicli  came  the 
"trap"  question — and  what  is  in  the  nature  of  a 
trap  we  do  not  perceive. 
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"Q.  Let  me  ask  you  whether  in  the  course  of 
this  meeting-  there  in  August  of  1962  j'ou 
and  the  service  department  and  ^Ir. 
Sandherg  undertook  to  discuss  and  nego- 
tiate out  any  liability  of  either  your 
company  or  the  Clarage  Fan  Company 
on  the  warranty  for  the  induced  draft 
fan  or  responsibility  for  the  failure  of 
the  fan? 

A.     Not  that  I  recall. 

Q.  And  this  would  not  have  been  a  pro- 
vince of  the  service  department,  I  take 
it? 

A.     I  don't  believe  it  would  be. 

Q.  And  really  it  would  not  be  a  part  of  the 
function  of  your  department,  the  sales 
department? 

A.     That's  true." 

(P.  35,  1.5-17,  Adamek  depo.) 

His  answers  seemed  clear  and  to  the  point,  so 
the  subject  was  not  further  pursued. 

Then  came  cross  examination  by  his  com- 
pany's o-\m  counsel,  with  whom  he  had  conferred 
that  morning. 

"Q.  Did  you  ever  see  those  figures  until 
this  letter  arrived? 

A.     I  never  saw  them  until  this  letter. 

Q.  Then  did  you  notice  the  language  in  the 
letter,   'You   have   refused   to   consider 


any  allo^vauce  for  Waldorf  labor, 
supervision,  travel  expense  of  the  writ- 
er and  Waldorf  St.  Paul  engineering- 
staff,  Westinghouse  and  Clarage  Fan 
Company  serviceman's  labor  and  ma- 
terial to  restore  the  two  No.  2  ID  fan 
and  drive,  after  two  complete  failures 
(the  first  one  occurred  A\'itliin  the  one 
year  warranty  period)'.  Were  you 
aware  of  that  being  in  his  letter? 

A.    Yes. 

Q.  Now,  does  that  recall  anything  to  you 
with  respect  to  the  conversation  be- 
tween Mourer  and  Sandberg  as  to 
whether  or  not  they  had  discussed  the 
responsibility  for  the  fan  failures  at 
your  meeting! 

A.  I  can't  recall  any  specific  statements  or 
anything,  but  the  responsibility  for  the 
fan  failure,  since  it  happened  within 
the  one  year  period  and  we  have  a  one 
year  warranty  on  material,  is  definite- 
ly Babcock  &  Wilcox's  responsibility  to 
replace  it. 

Q.  Yes,  but  was  there  a  discussion  about 
this? 

A.     /  can't  recall." 

(P.  44,  1.  10— P.  45,  1.  7,  Adamek  depo.) 

Here  was  the  same  answer,  "I  can't  recall,"  to 
the  question  of  whether  responsibility  for  the  fan 
failures  was  discussed,  much  less  whether  the  re- 
sponsibility was  compromised  and  settled.   On  p. 
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42,  he  had  already  testified  that  he  knew  of  the 
faihires,  but  "no  money  or  charges  or  anything 
involved."  Parenthetically,  let  us  ask  how  one 
decides  to  settle  major  claims,  when  he  does  not 
have  knowledge  of  "money  or  charges  or  any- 
thing involved." 

Certainly  he  was  not  being  misled  or  trapped 
by  his  own  counsel,  and  yet  his  answers  were  to 
the  same  effect  as  to  us.  Thus  it  is  that  we  feel 
they  ring  absolutely  true,  and  are  the  key  to  this 
case.  When  Adamek  read  over  his  words,  signed 
the  deposition,  swore  to  its  truth,  and  did  not 
come  to  the  trial  to  testify  to  any  different  view, 
we  contend  that  the  position  he  stated  shows 
forth  clear  and  true,  with  nothing  either  distort- 
ed or  ignored.  Therefore,  when  both  principals 
swear  they  did  not  discuss  and  settle  the  fan  fail- 
ure liabilities,  there  is  nothing  to  support  the 
Court's  finding  that  the  parties  used  language 
"appropriate  to  effectuate"  the  intention  to  set- 
tle them  notwithstanding.     (Finding  VIII). 

There  are  other  reiDlies  to  other  points  made 
by  respondents,  but  in  the  interest  of  brevity  we 
^viil  respond  to  them  at  the  time  of  oral  argu- 
ment. 
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Respectfully  submitted, 

J.  C.  Garlington 

GARLINGTON,  LOHN  &  ROBINSON 

611  Western  Bank  Building 
Missoula,  Montana 
Attorneys  for  the  plaintiffs  and 
appellants. 
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STATEMENT  OF  THE  CASE 

Appellants'  Statement  of  the  Case  is  argu- 
mentative and  fragmentary  and  hardly  suffices 
to  explain  the  issue  here  presented. 

In  December  of  1959,  Bahcock  &  Wilcox 
(hereinafter  called  B&W)  contracted  with  Wal- 
dorf-Hoerner  Paper  Products  Company  (herein- 
after called  Waldorf)  to  install  at  its  Missoula 
plant  a  "power  boiler"  referred  to  by  the  par- 
ties as  "PFI-2799"  and  also  to  duplicate  an 
existing  "recovery  boiler"  which  the  parties 
often  referred  to  as  "No.  2  Recovery"  or  the 
contract  number  "PR-58."  The  recovery  boiler 
involves  a  high  capacity  induced  draft  (See: 
Sandberg  Dep.  pp.  20-21 ;  Mourer,  Tr.  Vol.  II,  pp. 
4-5),  and  the  defendant  and  appellee,  Clarage, 
was  the  manufacturer  of  the  large  fan  sold  to 
B&W  and  installed  between  the  boiler  and  the 
stack  to  produce  this  draft. 

The  units  were  installed  and  commenced  op- 
eration about  October  1,  1960.  Thereafter  the 
power  boiler  had  a  number  of  tube  failures  which 
resulted  in  spirited  controversy  at  least  so  far  as 
Mr.  Sandberg,  Waldorf's  president,  was  con- 
cerned. The  power  boiler  is  not  involved  in  the 
suit  but  the  controversy  is  highly  material  as  to 
the  type  of  thing  the  parties  later  "settled.'* 

On  March  30,  1961,  and  some   six  months 
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after  operation  commenced,  the  large  induced 
draft  fan  did  fail,  disabling  the  operation,  how- 
ever there  is  abolutely  nothing  in  the  record  that 
it  "spun  apart"  as  appellants'  counsel  states  in 
their  "chronological  history"  (Brief,  p.  6).  The 
I.  D.  fan  (and  there  is  only  one)  again  broke 
down  on  October  28th,  1961.  Subsequently,  Lum- 
bermens  Mutual  Casualty  Company  came  into  the 
picture  and,  as  the  insurance  carrier  for  Wal- 
dorf, paid  it  money  for  the  fan  outages.  A^^len 
this  occurred,  or  what  type  of  insurance  is  in- 
volved, we  do  not  know.  While  appellants  now 
contend  that  the  "settlement"  of  September  11, 
1962  questioned  by  this  appeal  destroyed  "Lum- 
bermen's right  without  its  representation"  there 
is  no  suggestion  in  the  pleadings  or  in  the  proof 
that  the  representatives  of  B&W  had  any  knowl- 
edge or  any  notice  of  Lumbermen's  rights  or 
claimed  subrogation. 

Although  the  units  had  been  in  operation 
since  the  fall  of  1960,  Waldorf  and  Sandberg 
were  at  least  dragging  their  feet  on  making  pay- 
ment under  the  contracts  to  furnish  and  install 
the  units.  Prior  to  March  27,  1962  there  was 
nearly  $85,000.00  still  unpaid  (Adamek's  letter, 
Ex.  "B",  Sandberg  Dep.,  p.  44).  B&W  had  been 
trying  to  collect  for  about  a  year  and  a  half  and 
had   a  non-productive  meeting   to   that    end   in 
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March  of  1962  (Mourer  Tr.,  Vol.  II,  pp.  8-10). 
In  March  Adamek  and  Mourer  "had  a  nice  visit" 
and  went  through  the  plant  but  accomplished  no 
more  because  Sandberg  didn't  have  his  fignires 
together  that  he  wanted  to  talk  about  (Adamek 
Dep.,  p.  10,  lines  11-25).  In  a  nutshell,  what  it 
came  do^^^l  to  was  that  Mr.  Sandberg  just  wasn't 
going  to  pay  B&W  its  retention  until  he  was  paid 
for  the  things  he  had  coming  (Countryman,  Tr., 
Vol.  II,  p.  68  lines  17-23 ;  Mourer,  id.  p.  11,  lines 
9-22).  In  his  letter  of  March  27,  1962  (Ex.  "B", 
Sandberg  Dep.,  p.  44)  Adamek,  who  was  sales 
manager  for  B&W,  sought  a  meeting  the  first 
part  of  April.  There  followed  a  series  of  corre- 
spondence between  Adamek  and  Sandberg  which 
finally  terminated  in  a  firm  commitment  for  a 
meeting  on  August  28,  1962.  That  correspond- 
ence will  be  referred  to  later  and  is  found  in 
Sandberg 's  Deposition  as  Exhibits  B  through  I, 
inclusive,  from  pages  44-51. 

The  parties  met  in  Missoula — Waldorf  was 
represented  by  Sandberg,  its  President,  and 
CountrjTiian,  who  was  then  its  Production  Man- 
ager; B&"W,  by  Adamek,  its  Sales  Manager;  and 
Mourer,  its  Denver  District  Service  Engineer. 
Sandberg  still  didn't  have  his  figures  but  it  was 
agreed  that  as  of  that  time  Waldorf  still  owed 
$25,576.00.    There  was  no  real  attempt  to  nego- 
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tiate  on  the  28th  and  on  the  29th  the  parties  had 
accomplished  nothing  after  several  hours  of  at- 
tempting to  get  together  item  by  item.  Adamek 
then  took  the  bull  by  the  horns  and,  after  a  whis- 
pered consultation  with  Mourer,  turned  to  Sand- 
berg  and  offered  to  settle  on  a  lump-sum  basis 
by  just  splitting  the  $25,576.00.  This  was  ac- 
ceptable to  Sandberg  and  the  meeting  broke  up 
in  all  good  fellowship.  Thereafter,  each  party 
made  its  own  breakdoA\Ti  of  specifics  for  account- 
ing purposes.  On  September  7,  1962,  Sandberg 
wrote  the  critical  and  controlling  letter  to 
Adamek  (Ex.  1,  App.  Appellant's  Brief,  pp.  29- 
30),  making  specific  reference  to  the  No.  2  I.D. 
fan  failures  and  expense  in  connection  theremth. 

On  the  10th,  Adamek  wrote  pointing  out  that 
"Contract  SC-1387"  was  not  included  in  the 
"settlement  made  at  your  plant";  went  on  to  ex- 
plain that  allowance  had  been  made  on  the  I.D. 
fan  and  asked  Sandberg  to  confirm  the  elimina- 
tion of  Contract  SC-1387  before  the  check  was 
passed  on  to  B&Ws  New  York  Treasury  Depart- 
ment (Exhibit  2,  App.  Appellants'  Brief,  pp. 
31-33).  On  the  11th  Sandberg  wrote  that  the 
reference  to  SC-1387  was  in  error  and  a  check 
for  it  would  be  issued  shortly  (Ex.  3,  App.  Ap- 
pellants' Brief,  p.  33). 

All    was    serene    until    Lumbermen's    came 
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openly  into  the  picture  with  the  filing  of  the  com- 
plaint here  on  March  29,  1963.  (Tr.  Vol.  I,  pp. 
6-13).  In  due  course  each  defendant  answered 
separately  denying  knowledge  or  information 
sufficient  to  form  a  belief  as  to  any  payment 
made  by  Lumbermen's  and  affirmatively  plead- 
ing that  any  claim  for  the  fan  failures  was  set- 
tled, satisfied  and  discharged  by  a  compromise 
settlement  entered  into  between  Waldorf  and 
B&W  on  or  about  September  11,  1962.  (B&W 
Answer,  Tr.  Vol.  1,  p.  17  lines  1-20);  Clarage 
Answer,  Tr.  Vol.  1,  line  25,  p.  21  to  line  12,  p. 
22).  When  these  defenses  were  raised  what  had 
seemed  a  very  clear  "settlement"  on  September 
11,  1962  became  the  subject  to  almost  unbeliev- 
able equivocation  and  inconsistency  when  Sand- 
berg's  deposition  was  taken  in  resistance  of  a 
motion  for  summary  judgment,  based  solely  upon 
the  admitted  letters,  on  July  20,  1964. 

Pursuant  to  stipulation  of  the  parties,  the 
Court  segregated  the  ''plea  of  settlement"  for 
trial  (Tr.  Vol.  I,  pp.  31-32)  on  the  pleadings,  de- 
positions of  Sandberg  and  Adamek,  answers  to 
interrogatories,  and  the  testimony  of  R.  V.  Mour- 
er  for  defendants  and  such  rebuttal  as  might  be 
offered.  Plaintiffs  produced  the  testimony  of 
Roy  Countryman  in  rebuttal.  On  the  record  the 
trial  court  found  to  the  effect  that  Waldorf  and 
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B&W  had  in  fact  made  a  full  settlement;  con- 
cluded that  the  settlement  wdth  B&W  also  dis- 
charged Clarage  (a  matter  apparently  not  dis- 
puted on  this  appeal)  and  entered  judgment  dis- 
missing the  complaint. 

ARGUMENT 

Introduction : 

Appellants'  counsel  do  lip  service  to  the 
Clark  theory  of  the  "clearly  erroneous"  test,  as 
they  must  in  this  Circuit,  but  this  is  prefaced  by 
at  least  an  under-emphasis  of  the  live  testimony. 
They  then  by  pure  ipse  dixit  characterize  the  re- 
sult here  as  a  ''monstrous  miscarriage  of  jus- 
tice" and  by  every  trick  of  advocacy  seek  to  per- 
suade this  court  to  second  guess  the  trial  judge 
and  thus,  to  serve  their  purpose  emasculate  rule 
52(a)  and  the  settled  rule  adopted  in  Lundgren 
V.  Freeman,  (C.A.  9—1962)  307  F  2d  104.  They 
make  no  pretense  of  contending  that  there  is  not 
substantial  evidence  to  support  the  trial  court's 
findings,  rather  the  thrust  of  their  whole  argu- 
ment is  that  there  is  evidence  and  inference  to 
the  contrary  and  that  "the  revie"wing  court  is 
really  in  as  good  a  position  as  was  the  trial  court 
to  examine  and  consider  the  evidence  on  the  is- 
sue in  question".    (Appellants'  Brief,  p.  7). 

The  fact  is  that  this  case  was  decided  by  the 
trial   court   on   conflicting   evidence.     We   think 
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that  on  every  point  the  great  preponderance  of 
evidence,  as  distinct  from  argumentative  specu- 
lation was  with  the  Appellees  and  so  we  do  not 
hesitate  to  meet  Appellants  head-on.  According- 
ly, we  shall  consider  each  of  their  four  points  in 
the  order  presented. 

I.  The  Writings,  In  the  Context  Under  Which 
They  Were  Written,  Clearly  Establish  A  Set- 
tlement of  the  Fan  Failures — //  There  ivas 
Any  Ambuguity  BSW's  Understanding  Pre- 
vails. 

A.     The  Written  Words. 

The  idea  that  the  August  meeting  wasn't 
had  to  settle  everything  is  contrary  to  all  that 
was  ever  written  before  the  conference.  Adamek's 
letter  of  March  27th  (Exliibit  "B",  Sandberg 
Dep.,  p.  44)  refers  to  Contracts  Pr-58  and  PFI- 
2799,  mentions  the  fan  failures  and  then  suggests 
a  meeting  to  ''discuss  and  review  whatever  items 
have  been  tabulated"  and  suggests  a  meeting 
early  in  April.  Sandberg,  in  his  letter  of  April 
10,  1962  (Exhibit  "D",  idem.,  p.  45)  says,  "AVe 
cannot  be  in  a  position  to  intelligently  discuss 
all  the  issues  involved  for  another  30  days". 
Later  in  the  same  letter  he  speaks  of  "all  of  the 
adjustments  due  us"  and  "any  back  charges  and 
adjustments  they  feel  are  in  order".  Later  on 
he  says,  "We  are  anxious  to  bring  this  matter  to 
a  close".     Adamek  replies  on  April  12th   (Ex. 
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"E",  idem.,  p.  47),  '^Re:  Contracts  PR-58  & 
PFI-2799"  "After  you  have  had  an  opportunity 
to  analyze  with  your  operating  personnel  any 
back  charges  and  adjustments  that  they  feel  are 
in  order".  In  the  letter  of  June  4th,  (Ex.  "F", 
idem.,  p.  48),  Adamek  repeats  "any  back  charges 
and  adjustments  that  you  feel  are  in  order". 

Sandberg's  letter  of  June  19,  1962  (Ex.  "G", 
id.,  p.  46)  is  particularly  significant.  He  apolog- 
izes for  the  delay  caused  by  "so  much  on  the 
fire"  and  vacations: 

"...  that  I  have  not  had  an  opportunity  to 
attempt  to  finalize  our  ideas  as  to  the  ad- 
justments we  feel  would  be  in  order. 

•     *     «     •     « 

"I  will  make  every  effort  to  get  our  people 
out  there  together  to  see  if  we  can  come  up 
with  a  proposal.  In  any  event,  I  vnW  get  in 
touch  with  vou  when  I  return  here  on  June 
28th." 

If,  as  Appellants  now  contend,  the  settlement 
was  to  cover  only  black  and  white  invoices  aris- 
ing out  of  the  construction — where  is  there  room 
for  finalizing  "ideas  on  adjustments  we  feel 
would  be  in  order"  or  coming  up  with  a  "pro- 
posal"? 

The  record  is  clear  that  R.  V.  Mourer  of 
the  Denver  Service  was  the  person  who  handled 
all  of  the  matters  arising  out  of  the  I.D.  fan  fail- 
ures.   ApeUants  would  like  to  exclude  him  as  a 
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principal,  yet   in  his   series  of  correspondence, 
Adamek  was  mlling  to  accept  some  delay  to  have 
him  present  at  the  meeting  (Telegram,  Ex.  "H", 
Id.,  p.  50). 

On  August  20  (Ex.  "I",  Id.,  p.  51)  Adamek 
says  he  has  ad\'ised  "our  people"  to  be  present 
on  August  28th  to  discuss  the  outstanding  in- 
voices, back  charges,  etc."  Not  once  in  this 
whole  series  of  correspondence  is  it  suggested 
that  the  conference  exclude  anything  and  the 
tenor  of  the  whole  clearly  contemplates  "power 
boiler"  failures  and  the  I.D.  fan  failures  and 
outages. 

Prior  to  the  7th  day  of  September,  1962, 
Waldorf  knew  of  the  failure  and  knew  of  all  of 
the  apparent  costs  incurred  by  Waldorf  in  con- 
nection therewith.  (Answer  to  Request  for  Ad- 
missions No.  2,  Tr.  Vol.  I.,  p.  28). 

On  September  7,  1962  the  admitted,  outstand- 
ing and  unpaid  invoices  for  Contracts  PR-58  and 
PFI-2799  amounted  to  $25,576.66.  (Answer  to 
Request  for  Admissions  No.  5,  Id.,  p.  29). 

On  September  7,  1962,  Waldorf  mailed  a 
check  to  B&W  in  the  amount  of  $12,788.00.  (Ex. 
1,  attached  to  Request  for  Admissions  following 
Tr.  Vol.  I,  p.  27).  This  check  was  sent  to  bring 
"this  account  to  a  close."  The  term  "this  ac- 
count" has  reference  to  the  first  sentence  of  the 
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letter  which  says  "regarding  the  settlement  of 
our  account  with  you  on  contracts  SC-1378,  PR- 
58  and  PFI-2799  and  our  purchase  order  2220." 
(Ex.  '*A"  attached  to  the  Sandberg  Dep.,  p.  43, 
is  the  purchase  order  resulting  in  B&W  Con- 
tracts PR-58  and  PFI-2799).  It  is  conceded  by 
all  that  the  reference  to  SC-1387  was  in  error 
and  was  corrected  by  the  subsequent  correspond- 
ence. This  check  was  accepted  by  B&W,  and  it 
is  the  defendant's  position  that  at  that  moment 
all  of  the  charges  and  counter  charges  arising 
out  of  Contracts  PR-58  and  PFI-2799  were  set- 
tled. In  the  ordinary  meaning  of  words  an  ac- 
count is  not  brought  "to  a  close"  while  there  are 
still  controversies  about  it. 

While  it  is  conceded  that  there  was  a  settle- 
ment of  some  kind,  plaintiff  contends  that  the 
settlement  did  not  embrace  the  amounts  due  to 
Waldorf  on  account  of  the  fan  failures.  Defend- 
ant takes  the  position  that  the  letters  in  and  of 
themselves  conclusively  show  that  the  settlement 
did  include  the  fan  failures. 

There  is  no  suggestion  in  the  letters  that  the 
settlement  of  Contracts  PR-58  and  PFI-2799  was 
anything  less  than  final.  There  are  no  specific 
words  leaving  anything  out  of  the  settlement.  As 
we  read  them,  the  letters  indicate  that  if  any- 
thing was  settled,  it  was  the  fan  failures. 
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These  are  Sandberg's  words: 

''You  have  refused  to  consider  any  al- 
lowance for  Waldorf-Hoerner  labor  and 
supervision;  travel  expense  of  the  writer 
and  Waldorf,  St.  Paul  engineering  staff, 
Westinghouse  and  Clarage  Fan  Company 
servicemen's  labor  and  material  to  restore 
the  #2  I.D.  fan  and  drive  after  two  complete 
failures  (the  first  one  occurred  within  the 
one  year  warranty  period.)  We  estimate 
that  this  amounts  to  about  $50,000  in  round 
figures ;  not  making  any  allowance  for  the 
loss  of  production." 

"We  could  hardly  be  expected  to  consider 
this  settlement  satisfactory;  however,  we  do 
not  wish  to  carry  on  this  negotiation  any 
longer;  therefore,  we  reluctantly  have  ap- 
proved the  payment  of  $12,788.00  (this  is 
the  balance  after  deducting  the  expenses  list- 
ed above  from  the  outstanding  invoices)  to 
bring  this  account  to  a  close." 

(Letter,  Sept.  7,  1962,  Ex.  1,  App.  Apellants' 
Brief,  p.  30). 

If  Sandberg  says  anything,  he  says  that  he 
doesn't  like  the  settlement  because  he  didn't  get 
allowance  for  the  fan  failures,  but  certainly  the 
letter  does  not  exclude  them  from  the  settlement. 

Before  cashing  the  check,  B&W  wTote  Wal- 
dorf. (Ex.  2,  App.  Appellants  Brief,  p.  31-32). 
The  language  of  the  B&W  letter  is  "the  amount 
agreed  upon  for  Contracts  PR-58  and  PFI- 
2799."  These  words  are  general  and  embrace 
the  whole  of  the  contracts  mentioned.     They  do 
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not  exclude  the  fans  or  any  other  item.  Again 
the  letter  says: 

"The  total  of  our  outstanding  invoices 
on  PR-58  and  PFI-2799  amounts  to  $25,- 
576.00.  The  amount  decided  upon  to  settle 
these  invoices  was  $12,788.00,  or  just  half  of 
the  above  total  figure." 

How  do  we  settle  an  invoice?  We  take  the  con- 
tract price  and  deduct  from  it  the  amount  which 
the  parties  agree  that  Waldorf  shall  get  by  way 
of  credit  for  its  claims.  There  are  no  words  of 
limitation  here.  Then  B&W  makes  it  abundant- 
ly clear  that  the  fan  failures  are  embraced  in  this 
settlement.  B&W  tell  Sandberg  that  he  got  more 
for  the  fan  failures  than  he  admits : 

"In  reference  to  the  last  paragraph  on 
page  1  of  your  letter  you  mentioned  that  we 
had  refused  to  consider  any  allowance  for 
Waldorf-Hoerner  labor  and  supervision, 
travel  expense  for  yourself  and  Westing- 
house  and  Clarage  fan  servicemen  for  labor 
to  restore  induced  draft  fan  on  PR-58.  This, 
I  am  sure  is  not  altogether  correct  as  we 
have  given  an  allowance  for  Clarage  service 
of  $620,  balancing  expert  and  instruments 
$700,  outside  machining  of  fan  shaft  $350, 
rebabbit  bearings  and  machining  $400." 

Then   in   Item   No.    5,    B&W    shows   credits   of 

$3,078.00,  all  attributable  to  fan  failure. 

Then  to  further  convince  Sandberg  that  the 

settlement  was  good  and  that  he  had  received 

something  for  the  fan  failures  B&W  says : 
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"Along  with  the  above,  wo  took  care  of 
the  repair  and  straightenino-  of  your  induced 
draft  fan  shaft  in  the  sum  of  $1500.  We 
furnished  for  the  induced  draft  fan  on  your 
Recovery  Boiler  two  new  heavier  retorts 
made  of  Corten  material  amounting  to  $7,- 
165.00." 

Appellants  now  contend  that  the  District 
Court  paid  no  attention  to  Sandberg's  words 
"for  the  completion  of  the  contract"  in  Exhibit 
1,  and  say  that  Sandberg  was  referring  only  to 
"expenses  incurred  before  the  new  installation 
ever  got  into  operation"  as  distinguished  from 
warranty  and  product  failures  arising  after  op- 
eration began.  Such  argument  is  ingenious  but 
it  just  will  not  hold  water.  As  will  be  developed 
presently,  each  of  the  parties  to  the  settlement 
made  up  their  own  specific  items  for  the  purpose 
of  explaining  the  $12,788.00  split.  However,  that 
may  be,  appellants  just  cannot  get  away  from  the 
fact  that  Sandberg's  itemization  (assisted  by 
Countryman)  of  six  items  specifically  does  in- 
clude two  that  unquestionably  involved  so-called 
product  failures  or  warranty  responsibility. 

First,  the  item: 

"Convert  11  soot  blowers  to  motor  drives 
.  .  .  4,180.00".  Everybody  agrees  that  the  air 
driven  soot  blowers  did  not  prove  satisfactory  in 
operation,  particularly  because  of  a  defect  in  the 
drive  mechanism  and  so  were  replaced. 


—  18  — 

Countryman,  Tr.  Vol.  II,  p.  57, 
line  7-11; 

Adamek  Dep.  line  15,  p.  22 — line 
6,  p.  24; 

Mourer  completely  dispels  Appellants'  argu- 
ment when  he  explains: 

"A.  They  were  initially  installed — they  were 
of  standard  design  made  by  the  Dia- 
mond Power  Specialty  Corporation,  and 
they  were  of  a  new  design  which  was 
being  supplied  at  that  time.  On  the 
older  unit,  they  were  of  older  design 
which  had  been  very  satisfactory  and 
they  were  installed  properly  and  the 
unit  was  operating  and  these  changes 
on  these  soot  blowers  occurred  some 
months  after  the  unit  was  started  up. 
In  fact,  their  changes  in  the  soot  blow- 
ers fell  pretty  much  in  line  when  we 
were  having  ID  fan  problems.  So  the 
soot  blower  changes  occurred  after  the 
unit  was  in  service,  because  the  problem 
was  not  that  it  didn't  operate,  they 
just  required  excessive  maintenance  and 
the  same  thing  with  the  fan.  You  might 
say  the  blade  stripping  off  the  rotor  re- 
quired excessive  maintenance  so  they 
could  operate,  and  so  they  both  were  in 
the  same  category."  (Tr.  Vol.  II,  p.  37- 
38). 

Second,  Sandberg  specifically  listed  as  his 

last  item: 

"Allowance  for  replacement  of  ID  fan  ex- 
pansion joint.  .  .  .  $2,377.69". 

Adamek  listed  the  same  item  on  Exhibit  2,  but  he 
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allowed  oiily  $900.00.  Sandberg  concedes  that 
this  is  a  place  where  he  might  have  juggled  fig- 
ures to  come  up  with  the  even  50%  split  (Sand- 
berg Dep.,  line  17,  p.  30— line  12,  p.  31).  In  all 
events,  there  isn't  any  question  but  that  the  ex- 
pansion joint  in  the  very  ID  fan  installation  here 
in  controversy  was  a  product  failure.  Whatever 
technical  interpretations  counsel  may  now  place 
on  Sandberg's  letter,  he  stated  in  his  deposition: 

"...  and  the  last  item  on  there  is  a  re- 
placement of  the  suspension  and  expansion 
joints  that  B&W  finally  admitted  that  it  was 
the  wrong  design  and  we  replaced  it  at  our 
expense."  (Sandberg  Dep.,  p.  17,  lines  11- 
14). 

Countryman  explains  that  the  expansion 
joint  corroded  out  in  a  matter  of  six  to  eight 
weeks  when  it  should  have  lasted  for  at  least  five 
years.  (Tr.  Vol.  II,  p.  58,  line  24— p.  59,  line  7). 
There  is  no  question  but  that  all  claims  on  the 
soot  blowers  and  expansion  joint  were  settled 
once  and  for  all ;  both  items  failed  after  the  plant 
went  into  operation  and  during  the  warranty 
period.  No  amount  of  argument  or  interpreta- 
tion of  Sandberg's  words  can  make  those  failures 
any  different  in  type  or  kind  from  the  fan  fail- 
ures. 

Counsel  further  seems  to  argue  that  when 
Sandberg  listed  his  six  items  of  credit  in  Ex- 
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hibit  1,  that  he  "thus  bracketed  the  payment  he 
was  making-"  and  cites  the  general  statute  to  the 
effect  that  the  debtor  may  designate  to  the  cred- 
itor the  application  of  his  payment.  Such  argu- 
ment loses  its  effect  when  in  a  later  connection 
counsel  argue  that  in  reality  Exhibits  1  and  2 
are  the  internal  accounting  records  of  the  par- 
ties  (Appellants'  Brief,  pp  24-25). 

It  is  clear  that  the  $12,788.00  figure  did  not 
represent  specific  items.  It  was  a  lump-sum  fig- 
ure reached  by  dividing  the  invoices  in  half.  In 
Exhibit  1,  Waldorf  got  a  total  of  $12,788.00  with 
one  set  of  figures.  In  Exhibit  2,  B&W  justified 
the  same  total  with  a  wholly  different  set  of  fig- 
ures. The  figures  on  Exhibit  "Y",  the  Country- 
man Memo,  are  not  oven  the  same  as  those  ap- 
pearing on  Sandberg's  list  in  Exhibit  1. 

What  did   the  lump   sum   settle?     Adamek 

used  this  language: 

"I  took  our  invoice,  the  total  invoices, 
divided  it  in  half  and  asked  Mr.  Sand- 
berg,  'How  about  this  split  here  and 
just  call  this  thing  quits?',  and  he  said 
'Okay'  and  that  resulted  in  writing 
those  letters." 

(Adamek  Deposition,  p.  18). 

"Q.  But  I  mean  as  far  as  closing  out  PR- 
58  and  PFI-2799  was  concerned,  that 
closed  the  books? 

"A.     That's  right. 
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"Q.     On  these  original  invoices! 

''A.     On  all  that  we  had  discussed. 

"Q.  These  invoices  that  are  referred  to  here 
in  his  letter  of  September  7th? 

"A.  Those  invoices  plus  anything  else  that 
had  been  discussed  at  the  time,  our 
service  department  or  Mr.  Sandberg,  we 
had  split  this  in  half,  'You  close  your 
books.    We'll  close  ours.'  " 

(Adamek  Deposition,  p.  22). 
Even  Sandberg  admits  that  the  items  in  his 
letter  of  September  7th  had  no  particular  refer- 
ence to  the  whole  controversy: 

"Q.  Let  me  ask  you  this,  now.  This  $12,- 
788.00  figure  was  arrived  at  first  as  a 
compromise  and  exactly  one-half  of  the 
amount  of  outstanding  Bt&W  invoices 
on  those  two  contracts! 

**A.  It  was  arrived  at  as  I  recall,  as  the  mat- 
ter of  settlement  and  negotiation  on  the 
invoices.  It  was  a  matter  of  settlement 
and,  as  I  recall,  had  no  reference  to  the 
particular  items  involved  in  here, 

"Q.  That  is  right,  it  wasn't.  You  weren't 
taking  each  item  and  juggling  it  back 
and  forth;  you  picked  a  $12,788.00  fig- 
ure to  settle  'the  whole  ball  of  wax'  is 
about  what  happened! 

"A.     I'm  not  sure.    It  is  possible." 

(Sandberg  Dep.,  p.  31,  lines  13-25). 

The  question  here  is  what  the  parties  had  in 

mind  when  they  made  their  lump-sum  settlement 
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for  the  very  reason  that  they  -were  bogged  down 
on  specific  items  —  not  the  arbitrary  figures 
either  party  used  to  justify  the  lump  sum.  That 
is  not  to  say  that  the  several  fan  failure  items 
listed  by  Adamek  in  his  Item  5,  Exhibit  2,  and 
by  Mourer  in  Exhibit  **X"  are  not  persuasive — 
they  are  because  they  show  the  intention  of  the 
parties  and  are  the  promptly  recorded  recollec- 
tions of  Adamek  and  Mourer  as  to  the  general 
subjects  which  were  involved  in  the  settlement 
discussion  of  August  29.  Just  as  Sandberg's 
two  whole  paragraphs  on  the  fan  failures  in  Ex- 
hibit 1  shoAv  conclusively  that  they  were  contem- 
plated in  the  settlement  by  him.  (Note  that 
Countryman  believed  the  first  fan  failure  was  a 
''back  charge"  (Tr.  Vol.  II,  p.  22,  lines  4-9)). 

B.     If  there  he  any  anibuguity.  Appellants  are 
bound  by  tvhat  Sandberg  knew  lie  had  led 
Adamek  to  believe. 
The  evidence  is  clear  that  no  one  ever  stated 

that  the  fan  failures  were  to  be  excluded  from 

the  settlement.     Adamek  testified: 

"Q.  When  you  say  you  had  settled  it  half 
and  half,  did  anybody  suggest  in  your 
meeting  in  any  words  in  the  meeting 
itself  that  there  was  something  left  out 
of  the  settlement? 

"A.     Not  to  my  knowledge." 

(Adamek  Deposition,  p.  48). 

Mr.    Countryman    conceded    that    his    own 
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mental  reservations  as  to  the  fan  failures  were 
not  communicated  to  Adamek  or  Mourer,  either 
by  him  or  by  anyone  else  (Tr.  Vol.  II,  p.  63,  line 
14— p.  64,  line  3). 

Sandberg,  of  course,  stoutly  maintains  that 
fan  failures  were  not  even  mentioned  at  the  meet- 
ing on  August  29th,  but  had  real  difficulty  ex- 
plaining why  he  devoted  two  whole  paragraphs 
to  them  in  his  letter  written  within  10  days  after 
the  conference.     He  said: 

"Q.  And  you  told  me,  I  think  you  said  a 
moment  or  so  ago  in  response  to  a  ques- 
tion that  you  can't  now  recall  just  what 
was  in  your  mind  at  the  time  of  this 
September  7tli  letter;  is  that  correctly 
quoting  you? 

"A.  I  certainly  had  in  mind  the  failure  of 
the  fans  but  my  reason  for  inserting 
this  particular  paragraph  in  there,  I 
don't  recall." 

( Sandberg 's  Deposition,  p.  36, 
lines  2-8). 

When  he  read  Adamek 's  letter  of  the  10th 

he  knew  that  Adamek  had  fan  failures  in  mind 

because    many    of    the    items,    and    particularly 

Item  5,  could  relate  to  nothing  else  (Sandberg 

Dep.,  p.  38,  line  10  to  line  10,  p.  40).     He  then 

admits: 

"Q.  So  that  you  knew  when  he  wrote  you 
back  with  his  letter  of  September  10th 
that  he  was  thinking  in  terms  of  these 
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fan  failures,  did  you  not? 
*'A.     That  is  right. 

"Q.  So  then,  when  you  wrote  your  letter  of 
September  11th,  did  you  do  anything  in 
that  to  correct  the  misunderstanding 
that  he  had? 

"A.     No  sir." 

(Idem.,  p.  40,  lines  11-18). 
Even  if  there  were  nothing  else,  Section  93-401- 
21,  R.C.M.,  of  1947  is  controlling  here.    That  sec- 
tion provides: 

"AMien  the  terms  of  an  agreement  have 
been  intended  in  a  different  sense  by  differ- 
ent parties  to  it,  that  sense  is  to  prevail 
against  either  party  in  which  he  supposed 
the  other  understood  it,  and  when  different 
constructions  of  a  provision  are  otherwise 
equally  proper,  that  is  to  be  taken  which  is 
most  favorable  to  the  party  in  whose  favor 
the  provision  was  made." 

It  doesn't  matter  what  secret  reservations  Sand- 
berg  may  have  now  conjured  up,  or  had  suggest- 
ed to  him,  to  avoid  the  effect  of  the  settlement  he 
made.  The  law  just  will  not  permit  this  kind  of 
double  dealing.  The  underlying  morality  of  that 
rule  is  picturesquely  stated  bj^  the  Supreme 
Court  of  Montana  in  Kintner,  et  al,  v.  Riggs, 
(Mont.  1965)  408  P  2d  487  at  495,  as  follows: 

"Professor  Wigmore,  in  his  M'Ork  on 
Evidence  (3rd  ed.)  section  2466,  submits  a 
story  taken  from  the  works  of  Dr.  Wm.  Pa- 
ley,  Principles  of  Moral  and  Political  Phil- 
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osophy,  b.  Ill,  p.  I,  C.V.,  'Promises',  which 
well  illustrates  the  situation.  .  .  .: 

"  'Temures  promised  the  garrison  of 
Sebastia,  that  if  they  would  surrender, 
no  blood  should  be  shed.  The  garrison 
surrendered;  and  Temures  buried  them 
all  alive.  Now  Temures  fulfilled  the 
promise  in  one  sense,  and  in  the  sense 
too  in  which  he  intended  it  at  the  time; 
but  not  in  the  sense  in  wliich  the  garri- 
son of  Sebastia  actually  received  it,  nor 
in  the  sense  in  which  Temures  himself 
knew  that  the  garrison  received  it; 
which  last  sense,  according  to  our  rule, 
was  the  sense  in  which  he  was  in  con- 
science bound  to  have  performed  it.'  " 

II.     The  Oral  Testimony  Bolsters  the  Writings 

as  a  Fidl  Settlement. 

Appellants'  treatment  of  this  subject  under 
the  heading  indicating  that  the  "principals" 
testified  there  was  no  settlement  of  fan  failures. 
At  the  outset  let  it  be  pointed  out  that  while 
Adamek  took  the  lead  in  the  discussions  with 
Sandberg  he  was  not  the  principal  representa- 
tive of  B«S:W  in  any  instance  where  failures  or 
problems  after  the  commencement  of  operation 
were  encountered.  That  was  the  sole  province 
of  B.  V.  Mourer  who  was  at  the  conference  to 
discuss  such  items.  The  Adamek  deposition  is 
very  clear  on  this  point  as  is  the  whole  record. 
Appellants  cannot  by  talking  about  principals  or 
"carrying    the    ball"    relegate    Mourer 's    clear 
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fan  failures,  did  you  not? 
*'A.     That  is  right. 

"Q.  So  then,  when  you  -wrote  your  letter  of 
September  11th,  did  you  do  anything  in 
that  to  correct  the  misunderstanding 
that  he  had? 

"A.     No  sir." 

(Idem.,  p.  40,  lines  11-18). 
Even  if  there  were  nothing  else,  Section  93-401- 
21,  K.C.M.,  of  1947  is  controlling  here.    That  sec- 
tion provides: 

""Wlien  the  terms  of  an  agreement  have 
been  intended  in  a  different  sense  by  differ- 
ent parties  to  it,  that  sense  is  to  prevail 
against  either  party  in  which  he  supposed 
the  other  understood  it,  and  when  different 
constructions  of  a  provision  are  otherwise 
equally  proper,  that  is  to  be  taken  which  is 
most  favorable  to  the  party  in  whose  favor 
the  provision  was  made." 

It  doesn't  matter  what  secret  reservations  Sand- 
berg  may  have  now  conjured  up,  or  had  suggest- 
ed to  him,  to  avoid  the  effect  of  the  settlement  he 
made.  The  law  just  will  not  permit  this  kind  of 
double  dealing.  The  underlying  morality  of  that 
rule  is  picturesquely  stated  by  the  Supreme 
Court  of  Montana  in  Kintner,  et  at,  v.  Riggs, 
(Mont.  1965)  408  P  2d  487  at  495,  as  follows: 

"Professor  Wigmore,  in  his  work  on 
Evidence  (3rd  ed.)  section  2466,  submits  a 
story  taken  from  the  works  of  Dr.  Wm.  Pa- 
ley,  Principles  of  Moral  and  Political  Phil- 
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osophy,  b.  Ill,  p.  I,  C.V.,  'Promises',  which 
well  illustrates  the  situation.  .  .  .: 

"  'Temures  promised  the  garrison  of 
Sebastia,  that  if  they  would  surrender, 
no  blood  should  be  shed.  The  garrison 
surrendered;  and  Temures  buried  them 
all  alive.  Now  Temures  fulfilled  the 
promise  in  one  sense,  and  in  the  sense 
too  in  which  ho  intended  it  at  the  time; 
but  not  in  the  sense  in  wliich  the  garri- 
son of  Sebastia  actually  received  it,  nor 
in  the  sense  in  which  Temures  himself 
knew  that  the  garrison  received  it; 
which  last  sense,  according  to  our  rule, 
was  the  sense  in  which  he  was  in  con- 
science bound  to  have  performed  it.'  " 

II.     The  Oral  Testimony  Bolsters  the  Writings 
as  a  Full  Settlement. 
Appellants'  treatment  of  this  subject  under 

the  heading  indicating  that  the  "principals" 
testified  there  was  no  settlement  of  fan  failures. 
At  the  outset  let  it  be  pointed  out  that  while 
Adamek  took  the  lead  in  the  discussions  with 
Sandberg  he  was  not  the  principal  representa- 
tive of  Bi&W  in  any  instance  where  failures  or 
problems  after  the  commencement  of  operation 
were  encountered.  That  was  the  sole  province 
of  R.  V.  Mourer  who  was  at  the  conference  to 
discuss  such  items.  The  Adamek  deposition  is 
very  clear  on  this  point  as  is  the  whole  record. 
Appellants  cannot  by  talking  about  principals  or 
"carrying    the    ball"    relegate    Mourer 's    clear 


—  26- 

testimony  that  there  was  a  complete  settlement 
to  a  secondary  position. 

Appellants  contend  that  both  Adamek  and 
Sandberg  swear  that  they  did  not  negotiate  and 
settle  the  fan  failures.  The  record  does  not  sup- 
port that  bold  assertion  as  to  either  man.  As 
to  Adamek,  counsel  really  "hang  their  hat"  on 
a  single  question  and  answer  in  the  Adamek  De- 
position, disregarding  all  else  in  the  deposition. 
It  is  true  that  Adamek  was  asked  and  answered : 

"Q.  Let  me  ask  you  whether  in  the  course 
of  this  meeting  there  in  August  of  1962 
you  and  the  service  department  and  Mr. 
Sandberg'  undertook  to  discuss  and 
negotiate  out  any  liability  of  either  your 
company  or  the  Clarage  Fan  Company 
on  the  warranty  for  the  induced  draft 
fan  or  responsibility  for  the  failure  of 
the  fan? 

"A.     Not  that  I  recall." 

(Adamek  Deposition,  p.  35). 
It  is  obvious  from  his  whole  deposition  that 
Adamek  was  misled  or  did  not  understand  that 
carefully  contrived  trap  question  wliich  involved 
more  questions  of  law  than  it  did  fact.  For  ex- 
ample, only  a  few  moments  before,  Adamek  had 
been  asked  and  answered: 

"Q.  Now,  at  this  same  meeting  did  you  dis- 
cuss the  matter  of  responsibility  for  the 
failure  of  these  induced  draft  fans? 

"A.     I 'm  sure  our  service  department  did  be- 
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cause  they  supplied  free  of  charge  two 
new  wheels  for  the  fan," 

In  terms  of  fan  "failure",  as  distinct  from 

the  technicalitities  of  warranty,  Adamek  testified 

on  his  cross-examination : 

"Q.  Do  you  remember  whether  anything  was 
said  witli  respect  to  the  failure  of  the 
induction  draft  fans? 

"A.  I'm  sure  that  we  discussed  at  that  time, 
or  it  was  discussed  at  that  time  the 
trouble  they  had  had  with  the  fans. 

"Q.  Were  these  discussions  largely  between 
you  and  ]\Ir.  Sandberg  or  between  Mr. 
Mourer  and  Mr.  Sandberg? 

"A.  They  were  mostly  between  Mr.  ]\Iourer 
and  Mr.  Sandberg. 

"Q.  As  of  the  time  of  that  meeting  did  you 
yourself  have  any  intimate  knowledge 
of  the  various  failures  and  the  various 
charges  and  counter-charges  which  were 
being  discussed"? 

"A.  I  knew  of  the  failures  but  not  charges 
or  moneys  or  anything  involved. 

"Q.  Were  Mr.  Mourer  and  Mr.  Sandberg  in 
agreement  about  where  the  responsi- 
bility of  Babcock  &  Wilcox  for  various 
items  was? 

"A.     It  appeared  to  me  they  were." 

(Adamek  Deposition,  p.  42). 

Further  at  page  44: 

"Q.  Now,  does  that  recall  anything  to  you 
with  respect  to  the  conversation  be- 
tween   Mourer    and    Sandberg    as    to 
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whether  or  not  they  had  discussed  the 
responsibility  for  the  fan  faikires  at 
your  meeting? 

''A.  I  can't  recall  any  specific  statements  or 
any  thing,  but  the  responsibility  for  the 
fan  failure,  since  it  happened  within 
the  one  year  period  and  we  have  a  one 
year  warranty  on  material,  is  definite- 
ly Babcock  &  Wilcox's  responsibility  to 
replace  it. 

"Q.  Yes,  but  was  there  a  discussion  about 
this? 

"A.     I  can't  recall. 

"Q.  Was  there  a  discussion  about  what  the 
service  department  had  done  toward  re- 
placing this? 

"A.     Yes,  there  was. 

"Q.     Was  that  part  of  the  August  meeting? 

"A.  That  was  a  part  of  the  August  meet- 
ing." 

(Idem.,  line  22,  p.  44  to  p.  45,  line 
12). 

It  is  to  be  noted  that  counsel  for  the  Appellants 
set  forth  the  above  testimony  on  pages  18  and 
19  of  their  brief  down  to  the  "I  can't  recall" 
answer  but  apparently  deliberately  seek  to  dis- 
tort the  whole  meaning  by  the  purposeful  omis- 
sion of  the  last  two  questions  and  answers. 

Finally,  the  whole  substance  of  Adamek's 
version  of  the  August  meeting  and  the  settlement 
reached  is  summed  up  in  the  sworn  deposition, 
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likewise  carefully  ignored  by  counsel,  as  follows : 

"Q.  What  were  your  words  as  nearly  as  you 
can  remember  them? 

"A.  Something  on  this  order:  'We've  been 
going  on  for  a  day  and  a  half  here  and 
we  seem  to  have  not  come  to  any  settle- 
ment yet.  I  would  like  to  suggest  that 
why  don't  we  take  the  amount  of  our  in- 
voices and  we'll  split  it  in  half  and  if 
it's  agreeable  with  you  it's  agreeable 
with  us,  and  we'll  close  this  thing  off.' 

"Q.  When  you  say  close  it  off  you  were 
talking  about  what  contracts? 

"A.  I'm  talking  about  the  meeting  held  for 
PR-58  and  PFI-2799. 

"Q.  And  one  of  the  things  that  you  knew 
about  and  one  of  the  things  that  Sand- 
berg  knew  about  with  respect  to  the 
PR-58  at  that  time  was  the  fact  that 
the  fans  had  failed,  was  it  not? 

"A.  Oh,  that  was  our  knowledge,  every- 
body's knowledge. 

"Q.  And  included  in  your  acceptance  letter 
there  are  credits  given  to  them  on  ac- 
count of  those  fan  failures,  are  there 
not? 

"A.  That's  true." 
Sandberg's  deposition  was,  of  course,  taken 
after  Lumbermen's  had  come  into  the  picture 
and  learned  of  the  settlement  that  had  been 
made.  It  is  true  that  Sandberg  did  deny  the  set- 
tlement on  his  sworn  deposition  but  that  doesn't 
mean  that  the  trial  court  had  to  believe  him, 
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especially  when  he  just  could  not  square  the  con- 
tents of  his  letter  of  September  7th,  written  be- 
fore Lumbermen's  entry,  and  his  testimony  after 
the  insurance  company  came  in.  For  example, 
Sandberg  said: 

"Q.  Let  me  put  it  this  way,  didn't  you  and 
Mr.  Adamek  and  Mr.  Mourer  agree  on 
a  figure  of  $12,788.00  and  then  set  out 
to  justify  it  somehow? 

"A.  I  don't  think  so.  I  think  these  figures 
are  exact." 

(Sandberg  Deposition,  p.  30). 
If  Sandberg  knew  anything,  he  knew  that  the 
$12,788.00  figure  was  not  exactly  anything.  In 
Exhibit  1,  he  managed  to  come  up  yvith  a  $12,- 
788.00  figure.  But  his  figure  did  not  embrace 
the  items  Countryman  says  were  discussed,  and 
even  when  the  same  items  are  mentioned  the  fig- 
ures are  not  the  same.  (Compare  Exhibit  1  and 
Exhibit  "Y"). 

Sandberg  says,  referring  to  his  letter: 

"Q.  So,  when  you  said  that  'we  could  hard- 
ly be  expected  to  consider  this  settle- 
ment satisfactory',  you  were  saying, 
'  it  is  not  satisfactory  in  light  of  the 
money  that  you  had  expended  in  con- 
nection with  the  No.  2  ID  fan';  isn't 
that  so? 

**A.     No,  sir,  that  is  not  so. 

"Q.  All  right,  tell  me  then  what  that  lan- 
guage meant? 


—  31  — 

"A.  It  meant  tliat  the  settlement  for  the 
power  boiler  that  they  refused  and  the 
other  items  that  B&W  had  refused  to 
consider  as  their  responsibility." 

The  power  boiler  failure  was  not  mentioned 
in  the  letter.  Yet  he  says  that  is  what  he  was 
complaining  of. 

Then,  he  says  that  they  drove  a  hard  bar- 
gain (Dep.,  p.  30,  lines  9-12)  and  that  this  again 
referred  to  the  not-mentioned  power  boiler.  Then 
he  finally  gets  around  to  the  idea  that  the  fan 
failures  were  not  settled  because  they  were  not 
mentioned  in  the  Aug-ust  29th  meeting  (Dep.,  p. 
34,  lines  12-15),  but  at  the  same  time  he  admits 
that  the  letter  related  not  only  to  the  August 
conference  but  to  matters  which  had  been  pre- 
viously discussed.    (Dep.,  p.  29,  lines  26-30). 

At  one  time  Sandberg  admits  the  possibility 

that  he  settled  the  whole  controversy. 

"Q.  Let  me  ask  you  this,  now.  This  $12,- 
788.00  figure  was  arrived  at  first  as  a 
compromise  and  exactly  one-half  of  the 
amount  of  outstanding  B&W  invoices 
on  those  two  contracts? 

"A.  It  was  arrived  at  as  I  recall,  as  the  mat- 
ter of  settlement  and  negotiation  on  the 
invoices.  It  was  a  matter  of  settlement, 
and  as  I  recall,  had  no  reference  to  the 
particular  items  involved  in  here. 

"Q.  That  is  right,  it  wasn't.  You  weren't 
taking  each  item  and  juggling  it  back 
and  forth;  you  picked  a  $12,788.00  fig- 
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ure  to  settle  'the  whole  ball  of  wax'  is 
about  what  happened? 

*'A.     I'm  not  sure.     It  is  possible." 

(Deposition,  p.  4,  lines  13-25). 

At  one  point  he  says  that  he  settled  all  of 

the  controversies. 

"Q.  Now,  you  are  talking  about  a  settlement 
in  the  first  sentence;  are  you  not? 

"A.     That  is  right. 

"Q.  Where  they  cut  down  their  bill  $12,- 
788.00  and  you  pay  them  $12,788.00  to 
settle  all  the  controversies  between  you 
on  PR-58  and  PFI-2799.  Isn't  that 
what  you  said  in  that  paragraph  and 
isn't  that  what  you  meant? 

"A.  As  far  as  the  contracts,  this  is  settle- 
ment of  the  two  contracts,  yes. 

"Q.  And  you  had  in  a  previous  paragraph 
mentioned  the  ID  fan  failures,  the  loss 
in  production,  you  had  mentioned  allow- 
ances for  Waldorf -Hoerner's  labor, 
travel  expenses,  Westinghouse  and 
Clarage  service  in  repairing  the  two  ID 
fans;  had  you  not? 

''A.     Yes. 

"Q.  You  were  conscious  of  the  cost  of  the 
repair  and  of  those  fans,  were  you  not? 

"A.     I  was  conscious  of  it,  yes. 

"Q.  And  you  also  were  aware  that  the  fail- 
ures or  that  the  first  failure  had  oc- 
curred within  the  warranty  period,  were 
you  not? 

''A.    Yes." 
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(Deposition,  p.  32,  lines  5-26). 
Then  Sandberg  says  that  the  mention  of  the 
fans  in  his  letter  is  a  mistake,  because  nothing 
was  said  in  the  conference  about  fan  failures 
(Dep.,  p.  34,  lines  6-15) ;  then  concedes  that  the 
letter  references  were  to  the  fan  failures,  (Dep. 
3-1:,  lines  27-30),  and  finally  winds  up  saying  that 
he  didn't  know  what  he  was  doing. 

"...  just  what  consideration  I  was  giv- 
ing to  the  liability  of  B&W  at  the  time, 
I,  when  I  approved  these  invoices,  I 
don't  know.    I  don't  recall  exactly." 

(Deposition,  p.  35,  lines  14-16). 

"Q.  And  you  told  me,  I  think  you  said  a 
moment  or  so  ago  in  response  to  a  ques- 
tion that  you  can't  now  recall  just  what 
was  in  your  mind  at  the  time  of  this 
September  7th  letter;  is  that  correctly 
quoting  you? 

"A.  I  certainly  had  in  mind  the  failure  of 
the  fans  but  my  reason  for  inserting 
this  particular  paragraph  in  there,  I 
don't  recall." 

(Deposition,  p.  36,  lines  2-8). 
On  the  other  hand,  Mourer,  who  appellants 
would  like  to  ignore,  gives  a  very  clear  and  rea- 
sonable explanation  of  the  very  matters  covered 
in  the  conference  which  Sandberg,  in  Exhibit  1, 
complained  were  not  allowed  in  "this  settle- 
ment" (Tr.  Vol.  II,  p.  17,  line  15  to  p.  18,  line 
22)  and  is  explicit  that  the  whole  purpose  of  the 
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meeting  was   "to   settle   all   outstanding  differ- 
ences" so  B&AV  could  be  finally  paid  (Id.,  p.  11, 
lines  9-22). 
III.    Substantial  Consideration. 

Appellants'  argument  here  is  that  reducing 
"Waldorf's  obligation  by  one-half  to  the  tune  of 
$12,788.00  is  not  enough  to  make  a  settlement 
likely.  All  this  amounts  to  is  a  repetition  of 
Sandberg's  protest  made  at  the  time,  "We  could 
hardly  be  expected  to  consider  this  settlement 
satisfactory;  etc." 

At  the  outset,  let  it  be  clear  that  when  Ap- 
pellants talk  about  $50,000.00  of  liabiUty  they 
are  talking  about  a  demand  in  a  complaint.  When 
counsel  talk  about  $29,267.00  being  not  practical- 
ly in  dispute,  they  are  greatly  in  error;  the  fact 
is  that  on  the  merits  of  the  claims  Appellees  have 
denied  legal  responsibility  and  liability  for  even 
$1.00.  The  whole  argument  of  contrasting  a 
claim  in  large  figures  with  a  comparatively  small 
settlement  can  be  compared  to  the  personal  in- 
jury claimant  demanding  several  hundred  thou- 
sand dollars  for  a  mild  whiplash. 

Whatever  Waldorf  may  have  spent,  or  claim- 
ed to  have  lost,  was  not  the  question — the  ques- 
tion in  these  negotiations  was  only  how  much 
B&W  might  be  legally  responsible  for  under  its 
warranty  or  otherwise.     The  fact  is  that  all  we 
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know  of  the  warranty  is  what  is  set  forth  in  the 
complaint,  ie.,  B&W  would  repair  and  replace 
within  one  year  any  equipment  which  was  defec- 
tive in  design,  workmanship  or  material  (Com- 
plaint, par.  Ill,  Tr.  Vol.  I,  pp.  7-8).  That  war- 
ranty did  not,  as  Mourer  pointed  out,  include  a 
lot  of  overtime  costs  in  making  speedy  repairs 
(Tr.  Vol.  II,  p.  18). 

It  is  apparent  from  the  record  that  this 
product  liability  or  warranty  claim  was  doubtful 
and  disputed  and  was  so  considered  by  both 
Sandberg  and  Countryman.  Sandberg  testified 
that  he  knew  as  much  about  the  cause  and  re- 
sponsibility for  the  claim  on  September  7,  1962 
as  he  knew  when  his  deposition  was  taken  after 
this  suit  was  filed;  there  was  much  discussion 
and  speculation  as  to  the  reason  for  the  fan  fail- 
ures but  that  had  never  been  really  detennined; 
he  had  taken  the  position  that  B&W  was  respon- 
sible (Dep.,  pp.  25-27)  but  as  to  actually  pin- 
pointing responsibility  he  testified : 

"A.  Well,  I  would — responsibility  to  Wal- 
dorf—  I  don't  see  how  I  can  make  a 
statement  that  they  are  responsible  if  I 
don't  know  the  reasons  for  it.  So  I  can't 
see  that  I  can  accurately  place  the  re- 
sponsibility \\ithout  knoAnng  more,  with- 
out having  more  certain  facts  of  actually 
what  happened." 

(Deposition,  p.  27,  lines  11-16). 
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Countryman  doesn't  fix  responsibility  either 

(Tr.   Vol.   II,  pp.  59-60);   he  describes   several 

things,  some  of  them  as  likely  to  be  caused  by  the 

method  of  operation  as  by  any  deficiency  in  the 

fan;  then  seems  to  settle  upon  defective  operation 

of  washing  equipment  and  \\inds  up: 

"A.  You  see,  I  can't  make  a  flat  statement 
that  the  fan  failure  was  definitely  at- 
tributable to  this  one  item,  nor  do  I 
think  anyone  else  can,  you  see,  because 
there  were  several  factors  that  con- 
tributed to  the  fan  failure." 
(Tr.  Vol.  II,  p.  61,  lines  2-6). 
It  follows  that  the  two  men  who  represented 

"Waldorf  knew  in  their  own  minds  that  maybe  it 
really  didn't  have  much  of  a  claim  for  the  fan 
failures.  "Who,  other  than  the  negotiators  them- 
selves, is  to  say  what  is  "substantial"  on  a  doubt- 
ful and  disputed  claim  ?  In  addition  to  foregoing 
one-half  of  the  balance  due,  B&"W  supplied  two 
Corten  rotors  for  the  fan  casting  $7,165.00,  paid 
$1,500.00  to  straighten  the  fan  shaft  and  paid  the 
C.  C.  Moore  bill  for  $3,236.72  (Exhibit  2)— a  total 
of  nearly  $12,000.00  additional  to  cutting  its  con- 
tract debt  in  half. 

The  fact  that  Lumbermen's  has  now  come  on 
the  scene,  or  that  a  substantial  insurance  pay- 
ment, unknown  to  B&"W,  may  have  softened  Sand- 
berg  in  his  demands  does  not  change  the  fact  that 
Sandberg  did  rather  quickly  snap-up  Adamek's 
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50-50  offer. 

The  consideration  for  an  accord  and  satisfac- 
tion need  not  be  adequate.  Brent  v.  We^termwi, 
D.C.  Mo.,  123  F.  Supp.  835. 

IV.     There  Is  Xothiug  Incredible  About  the 
Transa<^tion. 

Appellants  seem  to  argrne  that  there  just 
couldn't  be  a  settlement  in  the  absence  of  the  in- 
surance company.  The  great  fallacy  of  that  argu- 
ment, at  least  so  far  as  B&W  is  concerned,  is 
that  there  was  no  knowledge  or  notice  whatso- 
ever of  any  insurance  payment  or  any  subroga- 
tion rights.  The  one  issue  before  the  trial  court 
was  whether  Waldorf  had  made  a  settlement.  In 
the  posture  of  this  case  Lumbermen's  must  stand 
and  fall  with  TTaldorf.  When  the  settlement  de- 
fense was  raised  Lumbermen's  did  not  c^me  in, 
as  it  might  have  if  it  thought  the  facts  warrant- 
ed, to  show  that  the  pleaded  settlement  had  been 
made  to  defraud  the  insurance  company  or  that 
it  was  made  with  notice  or  knowledge  on  the 
part  of  B&W  that  subrogation  rights  had  attach- 
ed. Such  was  not  done.  Indeed,  counsel  have 
been  strangely  coy  about  the  whole  insurance 
matter  and  on  the  record  here  we  don't  even 
know  when  Lumbermen's  made  its  pa^Tuent.  All 
the  complaint  says  is  that  as  of  March  29,  1963 
Lumbermen's  "has  paid  Waldorf."  This  is  over 
sLs  months  after  the  critical  time. 


—  38  — 

If  we  follow  the  lead  of  Appellants'  counsel 
and  apply  Nizers  rule  of  probabilities  as  a  gaiide 
to  the  truth,  then,  actually  the  belated  appear- 
ance of  Lumbermen's  has  a  tendency  to  explain 
many  things.  It  completely  dispels  the  substan- 
tial consideration  argument  because  if  Sandberg 
knew  that  Waldorf  had  been  paid  or  would  be 
paid  by  the  insurance  company,  then  in  his  posi- 
tion in  August  and  September  of  1962  the  fifty 
per  cent  concession  obtained  by  just  dragging 
his  feet  was  pure  velvet.  Counsel  mention  that 
no  facts  were  assembled  or  discussed  in  detail. 
This  is  true  of  Sandberg  both  at  the  March  and 
Aug-ust  meetings.  It  is  not  true  of  Adamek  and 
Mourer  and  the  latter  made  it  very  plain  that  he 
was  prepared  and  would  have  "gone  dowai  item 
by  item  all  the  way  through  to  the  bitter  end." 
(Tr.  Vol.  II,  p.  31). 

It  also  explains  Sandberg 's  desperate  equi- 
vocation and  confusion.  If,  without  the  knowl- 
edge of  Adamek,  Waldorf  had  already  been  paid 
for  the  fans  or  even  expected  to  be  paid  by  its 
own  carrier,  then  Sandberg  believed  he  was  real- 
ly making  a  very  shrewd  and  clever  business 
deal  when  he  got  a  chance  to  settle  for  half  of 
his  indebtedness.  After  dragging  the  matter  for 
nearly  two  years,  as  his  correspondence  with 
Adamek  will  indicate,  he  really  "snapped  up" 
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Adamek's  hesitant  and  very  tentative  suggestion 
in  frustration  that  they  just  cut  the  bill  in  half. 
Only  after  the  suit  was  filed  and  the  defense 
raised  did  he  find  that  the  insurance  company 
was  quite  unhappy  and  he  was  forced  to  evade 
and  explain  the  damning  paragraphs  in  his  let- 
ter written  within  ten  days  after  the  August 
meeting. 

If,  as  counsel  assert,  there  has  been  a  "mon- 
strous miscarriage  of  justice"  which  "shocks  the 
conscience"  that  was  all  engineered  by  Sandberg 
and  he  and  Waldorf  should  bear  the  consequ- 
ences. We  again  emphasize  that  however  unfor- 
tunate Lumbermen's  position  may  be  it  arose  be- 
cause it  either  slept  on  its  rights  or  paid  without 
proper  inquiry — in  all  events,  its  rights  or 
equities  are  no  greater  than  Waldorf's. 
CONCLUSION 

We  most  sincerely  urge  that  the  trial  court's 
findings  and  judgment  are  not  "clearly  errone- 
ous" and  that  under  the  rule  adopted  by  this 
Court  it  may  not  second  guess  the  trial  judge. 
Furthermore,  on  the  record  here,  the  evidence  so 
greatly  preponderates  in  support  of  the  trial 
court  that  it  really  could  arrive  at  no  other  re- 
sult. B&W  settled  aU  claims  for  the  fan  failures 
with  Waldorf  as  of  September  11,  1962  and  the 
fact  that  Lumbermen's  is  now  in  the  picture  does 
not  change  that  result,  or  its  consequences. 
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Respectfully  submitted, 

BOONE  &  KARLBEBG 

By:        -  - - 

Individually  and  for  the  Firm 
First  National  Bank  Building 
Missoula,  Montana 
Attorneys   for   Appellee,   Babcock  & 
Wilcox  Company 

ALEXANDER,  KUENNING  &  HALL 

By:  

Individually  and  for  the  Firm 
414  Strain  Building 
Great  Falls,  Montana 
Attorneys  for  Appelleee,   Clarage 
Fan  Company 
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STATEMENT  OF  JURISDICTION 
This  action  was  originally  commenced  in  the 
District  Court  of  Missoula  County,  Montana, 
wherein  the  plaintiffs  (citizens  of  Montana  and 
Illinois)  claimed  damages  of  $50,993.00  from  the 
defendants  (citizens  of  New  Jersey  and  Michi- 
gan) for  breach  of  warranty  and  for  product  fail- 
ure.   (Complaint,  Tr.  I,  p.  8). 

The  defendants  removed  the  cause  to  the 
United  States  District  Court  by  reason  of  di- 
versity of  citizenship,  under  28  U.S.C.A.  1332 
and  1441.    (Petition  for  removal,  Tr.  I,  p.  4). 

Final  judgment  was  entered  January  17,  1966, 
dismissing  the  plaintiffs '  complaint  on  the  merits 
with  prejudice.  This  appeal  is  taken  from  that 
judgment,  under  28  U.S.C.A.  1291.  (Notice  of 
Appeal,  Tr.  I,  p.  47). 

STATEMENT  OF  THE  CASE 
The  question  raised  by  this  appeal  is  whether 
the  liability  of  the  defendants  on  product  war- 
ranty and  for  product  liability  was  compromised 
and  settled  as  a  part  of  an  agreed  settlement  of 
contract  adjustments  on  the  balance  owing  for 
the  original  installation  of  a  $1,250,000  wood 
pulp  recovery  process. 

This  compromise  and  settlement  issue  was 
pleaded  as  an  affirmative  defense  against  the 
complaint  for  product  liability,  and  was  tried 
separately   in   advance   by   the   court   without    a 
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jury,  pursuant  to  stipulation  of  counsel.  The 
Court  found  that  the  product  liability  was  includ- 
ed in  the  settlement,  and  entered  judgment  finally 
dismissing-  the  plaintiff's  action  on  the  merits  with 
prejudice.    We  appeal  from  this  judgment. 

A  brief  chronological  history  of  the  matter  is : 

December,  1959 — Defendant  Babcock  &  Wilcox 
Co.  (B  &  W,  hereafter)  contracted  with  plaintiff 
Waldorf-Hoerner  Paper  Products  Company 
(Waldorf,  hereafter)  to  furnish  and  install  in  op- 
erating condition  a  wood  pulp  recovery  unit  for 
a  total  price  of  $1,238,484.51,  one  portion  being  a 
''recovery  boiler"  and  one  portion  being  a  "pow- 
er boiler, ' ' 

September,  1960  —  The  units  were  installed 
and  commenced  operation,  so  that  the  one-year 
warranty  on  the  product  came  into  effect. 

March  30,  1961 — A  large  induced  draft  fan  in 
the  recovery  boiler  spun  apart  and  failed,  caus- 
ing a  loss  of  $29,267.84,  of  which  plaintiff  Lum- 
bermen's Mutual  insured  all  but  $1,000.00. 

October  28,  1961 — A  second  failure  occurred 
in  the  same  induced  draft  fan  assembly,  causing 
a  loss  of  $21,726.99,  of  which  again  Lumbermen's 
insured  all  but  $1,000.00. 

Augiist  28,  1962 — A  settlement  conference  was 
held  in  Missoula,  Montana,  between  Waldorf  and 
B  &  W,  wherein  B  &  W  was  claiming  a  balance 
due  on  the  original  contract  of  $25,576.00,   and 
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Waldorf  was  claiming  offsets  against  that  bal- 
ance. By  agreement  at  the  conference,  Waldorf 
paid  B  &  W  $12,788.00,  transmitting  this  pay- 
ment with  a  letter  shown  in  the  transcript  as  Ex- 
hibit 1,  (Tr.  I,  following  page  28). 

Note:  Since  Ex.  1,  2  and  3  are  key  docu- 
ments in  this  case,  we  have  repro- 
duced them  in  the  appendix  to  tliis 
brief  for  easy  reference. 

^lay,  1963 — This  action  was  commenced  to  re- 
cover on  the  subrogation  rights  of  Lumbermen's. 

The  issue  involved  here  was  segregated  for 
trial  and  submitted  to  the  Court  upon  two  deposi- 
tions including  the  correspondence  between  the 
parties,  and  the  testimony  of  two  witnesses  who 
were  presented  in  court.  The  principals  at  the 
conference  were  Sandberg  for  Waldorf  and 
Adamek  for  B  &  W,  and  these  are  the  witnesses 
who  testified  by  deposition.  The  court  witnesses 
were  Mourer  and  Countryman,  who  both  agreed 
they  were  there  only  to  assist.  In  the  course  of 
our  argument  we  will  point  out  that  the  Court's 
Findings  are  based  upon  the  evidence  in  the  de- 
positions and  correspondence,  so  that  the  review- 
ing court  is  really  in  as  good  position  as  was  the 
trial  court  to  examine  and  consider  the  evidence 
on  the  issue  in  question. 

The  entire  dispute  depends  upon  whether  the 
parties  in  truth  and  in  fact  lumped  together  the 
adjustments  arising  from  the  original  construe- 
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tion  of  the  installation  and  the  liabilities  arising 
from  the  two  product  failures  occurring  six  and 
thirteen  months  after  the  completion  of  the  in- 
stallation. Appellants  contend  that  the  settle- 
ment embraced  only  the  adjustments  arising  from 
the  construction  process,  and  that  no  one  at  the 
settlement  conference  undertook  to  evaluate  and 
settle  the  warranty  liability  of  $29,267  and  the 
product  failure  liability  of  $21,726. 

The  record  shows  without  dispute  that  the 
offsets  and  backcharges  asserted  by  Waldorf  as 
adjustments  on  the  original  contract  price  exceed- 
ed the  $12,788  finally  paid  in  settlement,  and  fur- 
ther shows  that  nowhere  in  the  writings  was  there 
a  single  word  from  Waldorf  to  the  effect  that 
Lumbermens'  subrogation  claims  were  being  in- 
cluded in  the  settlement.  The  record  ^\ill  show, 
therefore,  that  if  the  $50,994  of  warranty  and 
product  failure  losses  were  included  in  the  set- 
tlement, they  must  have  been  included  for  an  ab- 
solutely nominal  amount.  The  record  shows  that 
B  &  W  does  not  dispute  its  warranty,  while  if 
this  judgment  is  affirmed  it  will  escape  there- 
from scot-free,  a  result  so  abnormal  that  the  in- 
justice and  error  in  it  are  certainly  manifest. 

By  the  foregoing  we  are  endeavoring  to  illus- 
trate that  there  were  two  natural  and  normal 
areas  for  settlement  discussion  between  the  par- 
ties, and  that  the  actions  and  conmaunications  of 
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the  parties  must  be  interpreted  within  these  dual 
frames  of  reference.  The  detail  of  our  argument 
will  be  to  show  that  the  warranty  and  product  lia- 
bility area  was  never  in  fact  included  in  the  set- 
tlement negotiations.  The  District  Court's  Find- 
ings VIII  and  IX  (Tr.  I,  p.  44)  are  clearly  errone- 
ous, and  should  be  set  aside. 

SPECIFICATION  OF  ERROR 

1.  The  Court  erred  in  making  its  Findings 
of  Fact  (Tr.  I,  p.  42-44)  and  Conclusions  of  Law 
(Tr.  I,  p.  45)  adverse  to  the  plaintiffs,  especially 
in  that: 

By  Findings  of  Fact  VI,  VII  and  VIII,  the 
Court  holds  that  the  parties  consolidated  all  their 
differences  as  to  claims  and  liabilities  into  one 
subject,  one  conference,  and  one  settlement,  and 
these  are  so  contrary  to  the  evidence  in  the  rec- 
ord as  to  be  clearly  erroneous  under  Rule  52(a). 
The  Court  should  have  found  that  the  parties  se- 
gregated their  differences  into  (a)  those  relating 
to  the  completion  of  the  original  wood  pulping 
process  installation,  and  (b)  those  relating  to 
later  product  failures  which  were  subject  to  in- 
surance protection,  special  warranty,  and  general 
product  failure  liability,  and  that  the  settlement 
made  by  the  parties  covered  only  (a)  so  tliat  it 
would  not  bar  the  xjresent  action  for  (b). 

These  Findings  are  contrary  to  the  express 
personal  testimony  of  the  two  adversary  princi- 
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pals,  and  to  all  the  evidentiary  probabilities  in 
the  case,  as  will  be  explained  in  argument,  and 
are  therefore  clearly  erroneous  under  Rule 
52(a). 

By  Finding  IX,  the  Court  holds  that  the  posi- 
tion of  the  plaintiffs  as  set  forth  in  its  letter  of 
transmittal  of  final  payment  was  modified  by  the 
defendants'  letter  of  response  thereto,  so  as  to 
bind  the  plaintiffs  to  the  position  of  the  defend- 
ants, whereas  the  Court  should  have  found  from 
the  face  of  the  letters  themselves  that  the  plain- 
tiffs' position  was  expressly  made  applicable  to 
(a)  above,  and  that  this  limitation  to  (a)  was  not 
disaffirmed  or  modified  by  the  defendants  so  as 
also  to  include  (b),  it  being  the  duty  of  the  de- 
fendants rather  than  the  plaintiffs  so  to  do.  For 
this  reason  the  Finding  is  clearly  erroneous 
under  Rule  52(a). 

By  Conclusion  of  Law  II  and  III,  the  Court 
holds  that  the  plaintiffs'  "claims  on  account  of 
the  contracts  ..."  and  "the  original  obligations 
of  the  parties  ..."  under  the  contracts  were  set- 
tled, (Tr.  I,  p.  45)  and  that  these  included  the 
(I))  liabilities  which  arose  six  and  thirteen  months 
later  under  express  warranty  and  product  failure 
law.  It  was  clearly  erroneous  to  conclude  that 
settlement  of  the  "original  obligations"  included 
the  later  fan  failure  obligations  which  have  a 
legally  different  basis  of  liability,  and  which  were 
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excluded  by  the  terms  of  the  plaintiffs'  letter  of 
transmittal  of  payment,  Ex.  1. 

2.  The  Court  erred  in  entering  judgment  on 
the  merits  dismissing-  the  plaintiffs'  cause,  because 
its  Findings  and  Conclusions  are  not  supported 
by  the  evidence  for  the  reasons  set  forth  in  Para- 
graph 1  above,  and  are  therefore  clearly  errone- 
ous. 

ARGUMENT 

Introduction 

The  substantial  evidence  in  the  record  is  all 
in  documentary  form,  and  was  considered  by  the 
District  Court  exactly  as  this  Court  is  consider- 
ing it.  The  two  witnesses  the  Court  heard  in  live 
testimony  were  the  assistants  to  the  principals, 
Sandberg  and  Adamek,  and  were  presented  sim- 
ply so  that  all  persons  who  participated  in  the 
Augiist  settlement  conference  would  have  been 
heard  from.  The  depositions  of  the  principals 
were  taken,  reviewed  and  corrected  by  them, 
signed  and  sworn  to,  and  therefore  represent  the 
true,  first-hand,  considered  statements  of  the 
positions  of  their  companies. 

We  acknowledge  our  burden  on  this  appeal, 
under  Rule  52(a)  and 

Lundgren  v.  Freeman,  307  F.2d  104, 
to  show  that  the  findings  are  clearly  erroneous, 
despite  the   weight   to   be   given   to  the  District 
Court's  initial  consideration  of  the  facts.     How- 
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ever,  we  believe  we  can  carry  this  burden  in  this 
particular  case,  due  to  the  monstrous  miscarriage 
of  justice  which  has  occurred  here. 

We  shall  undertake  this  by  making  four  spe- 
cific points : 

1.  There  is  no  statement  in  the  writings  be- 
tween the  parties  to  the  effect  that  the  warranty 
and  product  liability  claims  are  included,  while 
the  settlement  detail  from  Waldorf  in  Ex.  1  ex- 
dudes  them  by  its  explicit  inclusion  of  other 
items  totaling  the  $12,788  compromise  payment. 

2.  The  two  principals  who  would  have  nego- 
tiated the  settlement  of  these  claims  if  they  were 
settled  hotJi  swear  this  was  not  done.  (The  Dis- 
trict Court's  finding  VIII  is  absolutely  contrary 
to  this  testimony  from  both  parties,  and  is  there- 
fore not  supported  by  any  evidence.) 

3.  No  substantial  consideration  of  any  kind 
was  paid  or  received  for  the  settlement  of  claims 
totaling  over  $50,000.00,  one  of  which  was  based 
on  undisputed  warranty  that  should  not  have 
been  subject  to  discount. 

4.  It  is  improbable,  and  in  fact  incredible, 
that  experienced  businessmen  would  have  includ- 
ed the  warranty  and  product  liability  issues  in 
the  settlement  when 

a.  Waldorf  was  thereby  destroying  Lumber- 
men's rights  without  its  representation; 

b.  Adamek  was  going  completely  outside  the 
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province  of  the  Sales  Department; 

c.  There  was  no  effort  even  to  ascertain  the 
amounts  involved  under  the  warranty; 

d.  Normal  releases  of  claim  from  Waldorf  to 
B  &  W,  Clarage  Fan,  for  their  insurers, 
their  business  records,  etc.  were  not  ob- 
tained. 

1.     The  ivritings  do  not  estahlish  a  settlement  of 

the  fan  failure  claims. 

Sandberg's  letter  of  September  7,  1962,  Ex. 
1,  is  not  a  model  of  clarity  in  expression,  per- 
haps, but  in  the  context  of  previous  correspond- 
ence and  relations  between  the  parties  it  is  easily 
understood.  In  the  second  paragraph  he  lists  six 
items  wdth  amounts  totaling  $12,788.00  as  out-of- 
pocket  costs  supplied  by  Waldorf  for  the  comple- 
tion of  this  project,  and  sends  the  check  for  the 
difference  between  those  items  and  B  &  W's  con- 
ceded contract  balance. 

The  District  Court  paid  no  attention  to  his 
wording  "for  the  completion  of  the  project.'' 
Sandberg  was  referring  to  expenses  incurred  be- 
fore the  new  installation  ever  got  into  operation, 
which  is  to  be  markedly  distinguished  from  war- 
ranty and  product  failures  arising  six  and  thir- 
teen months  later.  Thus,  on  the  written  record, 
AValdorf  stated  that  the  payment  was  for  items 
involved  in  the  "completion"  of  the  project, 
Avhich  automatically  excludes  items  arising  long 
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after  completion.  We  want  to  make  it  clear  that 
not  only  did  Waldorf  say  nothing  to  the  effect 
the  warranty  and  failure  issues  were  included  in 
the  settlement,  but  it  clearly  said  the  settlement 
was  composed  of  items  involved  in  the  comple- 
tion of  the  project. 

As  we  will  show  more  in  detail  under  Point  3, 
every  dollar  of  the  six  items  listed  in  this  letter 
Avere  unquestioned,  legitimate  backcharges  or  off- 
sets, and  therefore  cannot  be  a  cover-up  for  the 
liabilities  in  issue  here.  Surely,  if  these  men  had 
openly  and  consciously  negotiated  a  total  settle- 
ment which  included  the  product  failure  liabili- 
ties, this  letter  would  have  unmistakably  said  so 
and  would  have  been  in  different  form.  Ordi- 
nary honesty  and  accuracy  would  cause  the  letter 
to  reflect  the  agreement,  for  certainly  if  it  was  a 
genuinely  agreed  to  settlement  there  would  be  no 
point  in  disguising  it. 

Much  was  made  by  our  opponents  of  the  suc- 
ceeding paragraph  in  Ex.  1,  where  Sandberg  says 
no  allowance  has  been  made  for  the  fan  failure, 
etc.,  and  he  does  not  consider  the  settlement  sat- 
isfactory, as  though  those  statements  prove  that 
settlement  of  the  product  failures  was  negotiated 
and  included.  The  Court  cannot  fail  to  get  from 
those  statements  that  in  the  mind  of  the  writer 
no  payment  or  allowance  had  been  made  on  those 
items,  and  that  is  the  point — if  no  allowance  or 
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payment  is  made  for  them,  then  they  had  not 
been  settled.  Since  the  other  items  were  all  legi- 
timate, it  follows  of  necessity  that  if  the  settle- 
ment reference  included  everything,  then  $50,000 
of  liabiKty  claims,  $29,267  on  a  clear  written  war- 
ranty, were  disposed  of  for  no  payment  at  all. 
These  words  cannot  reasonably  be  interpreted  as 
expressing  that  result. 

At  this  point  we  ask  the  Court  to  examine 
very  closely  these  closing  letters,  Ex.  1  and  2, 
Sandberg  in  Ex.  1  in  the  plainest  terms  acknowl- 
edges the  $25,576  owing  on  the  contract,  lists  his 
six  items  for  $12,788  of  baokcharges,  and  sends 
his  check  for  the  difference.  By  the  most  ex- 
plicit words,  all  this  is  related  to  the  original 
transaction.  He  uses  the  words  "outstanding  in- 
voices on  the  above  purchase  order,"  and  "out- 
of-pocket  costs  .  .  .  for  the  completion  of  this 
project."  The  payment  is  of  $12,788  as  "the 
balance  after  deducting  the  expenses  listed  above 
from  the  outstanding  invoices  to  bring  this  ac- 
count to  a  close." 

We  contend  that  when  Sandberg  thus  bracket- 
ed the  payment  he  was  making,  the  payment  was 
by  law  limited  to  that  bracket  unless  changed 
after  formal  rejection  by  B  &  W  upon  being  re- 
ceived. If  that  bracket  was  unacceptable  to  B  &, 
W,  it  should  have  sent  the  check  back,  or  de- 
manded a  change  in  the  bracket. 
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Now  the  Court  should  turn  to  Ex.  2,  B  &  W's 
reply.  It  accepts  the  payment  as  "the  amount 
agreed  upon  for  Contracts  PR-58  and  P'FI-2799." 
Those  contracts  cannot  in  any  way  be  found  to 
embrace  warranty  and  product  failure  claims 
arising  long  later,  and  thus  B  &  W  accepted  Wal- 
dorf's bracketing  of  the  payment. 

Its  later  language,  demurring  to  the  charge 
that  B  &  W  had  done  nothing  about  the  fan  fail- 
ures, is  in  no  respect  a  rejection  of  Waldorf's 
terms  of  payment  already  accepted  in  the  first 
paragraph.  This  is  made  finally  clear  by  the 
closing  paragraph  where  the  only  reason  the 
Waldorf  payment  was  not  passed  on  to  the 
Treasury  was  the  inadvertent  reference  to  the 
Contract  SC  1387. 

Montana  codifies  the  general  rule  on  applica- 
tion of  performance  by 

Section  58-407,  R.C.M.  1947 : 
"Application  of  general  performance. 


1.     If,  at  the  time  of  performance,  the  in- 
tention or  desire  of  the  debtor  that  such  per 
formance  should  be  applied  to  the  extinction 
of  any  particular  obligation,  he  manifested 
to  the  creditor,  it  must  be  so  applied. ' ' 


The  stating  of  that  correction  and  the  omission 
of  any  other  correction  makes  it  inevitable  that 
under  the  applicable  law  the  payment  of  $12,788 
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was  limited  to  the  closing  of  the  original  pur- 
chase order  and  the  completion  of  the  project. 
It  is  therefore  legally  impossible  to  contort  the 
language  used  into  the  inclusion  of  two  separate 
and  distinct  types  of  liabilities  that  had  no  refer- 
ence whatever  to  the  completion  of  the  project, 
and  never  even  arose  until  long  after  the  project 
was  completed  and  in  operation. 

The  Court's  Finding  IX  is  therefore  clearly 
in  error,  for  it  was  not  Waldorf  that  "proceeded 
with  the  settlement"  on  B  &  W's  terms  in  Ex.  2, 
but  B  &  W  that  proceeded  with  the  settlement  on 
Waldorf's  terms  in  Ex.  1. 

2.  Tlie  principals  testify  there  was  no  settle- 
ment of  fan  failure  claims. 
The  principals  were  Nels  Sandberg,  chief  exe- 
cutive of  Waldorf,  and  Frank  Adamek,  Sales 
Manager  of  B  &  W  for  the  Waldorf  territory. 
They  signed  the  letters,  Ex.  1  and  2.  Adamek 
perfected  the  arrangements  for  the  meeting  (Tr. 
II,  p.  31,  1.  8)  and  was  "carrying  the  ball  all 
the  way  through,"  as  distinguished  from  the 
witness  Mourer  (Tr.  II,  p.  29,  1.  19).  The  settle- 
ment of  130-50  was  his  suggestion,  not  Mourer 's. 
(Tr.  II,  p.  31,  1.  11-18). 

If  a  settlement  of  the  product  liability  issues 
was  made,  it  had  to  have  been  voluntarily  and 
consciously  negotiated  and  agreed  upon  by  these 
two  men.     In  Finding  VIII  the   District   Court 
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found  that  these  two  men  used  language  "ap- 
propriate to  effect  that  intention." 

We  here  set  forth  the  testimony  of  these  men 
as  it  is  in  their  sigTied  depositions,  which  this 
Court  can  read  as  readily  as  did  the  District 
Court. 

(Deposition  of  Frank  A.  Adamek,  p.  35,  1,  5, 

ff) 

"Q.  Let  me  ask  you  whether  in  the  course  of 
this  meeting-  there  in  August  of  1962 
you  and  the  service  department  and  Mr. 
Sandberg  undertook  to  discuss  and 
negotiate  out  any  liability  of  either  your 
company  or  the  Clarage  Fan  Company 
on  the  warranty  for  the  induced  draft 
fan  or  responsibility  for  the  failure  of 
the  fan? 

A.     Not  that  I  recall. 

Q.  And  this  would  not  have  been  a  pro\dnce 
of  the  service  department,  I  take  it! 

A.     I  don't  believe  it  would  be. 

Q.  And  really  it  would  not  be  a  part  of  the 
function  of  your  department,  the  sales 
department? 

A.     That's  true." 

(Deposition  of  Frank  A.  Adamek,  p.  44,  1.  22, 

ff) 

"Q.  Now,  does  that  recall  anything  to  you 
with  respect  to  the  conversation  between 
Mourer  and  Sandberg  as  to  whether  or 
not  they  had  discussed  the  responsibility 
for  the  fan  failures  at  your  meeting? 

A.     I  can't  recall  any  specific  statements  or 
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anything,  but  the  responsibility  for  the 
fan  failure,  since  it  haijpened  ^vathin  the 
one  year  period  and  we  have  a  one  year 
warranty  on  material,  is  definitely  Bab- 
cock  &  Wilcox's  responsibility  to  re- 
place it. 

Q.  Yes,  but  was  there  a  discussion  about 
thisf 

A.     I  can't  recall." 

Then  Mr.  Sandberg: 

(Deposition  of  Nels  Sandberg,  p.  22,  1.  13,  ff ) 

"Q.  In  the  back  charge  items  which  you  dis- 
cussed with  B  &  W  on  the  occasion  of 
this  August  28th  meeting;  were  there  in- 
cluded any  amounts  at  all  with  reference 
to  the  failure  of  the  induction  fans  as 
you  have  described  them? 

A.     None  whatever. 

Q.  Was  there  negotiations  between  you  and 
Mr.  Adamek  as  to  whether  B  &  AV  was 
liable  for  that  failure  or  Waldorf  was 
liable  for  the  failure  or  whether  any- 
body was  liable  for  the  failure? 

A.     No. 

Q.  Was  there  any  discussions  between  you 
and  Mr.  Adamek  concerning  responsi- 
bility on  the  part  of  B  &  W  under  any 
warranties  that  accompany  the  contract 
of  installation  for  the  recovery  boiler? 

A.     Not  at  that  time." 

(Deposition  of  Nels  Sandberg,  p.  28,  1.  15,  ff ) 

"A.  I  say  again,  September  7,  1962,  the  dis- 
cussion of  the  failure  of  these  fans  did 
not  come  up  under  adjustment  as  to  who 
was    responsible;    who    was    responsible 
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was  not  discussed  and  Waldorf  at  no 
time  had  invoiced  B  &  W  for  anything 
trying  to  recover  any  expenses  that  we 
had  gone  to." 

We  believe  these  statements  by  Mr.  Adamek 
are  really  conclusive  of  the  issue.  The  question 
to  him  was  clear  and  explicit,  and  his  answer  un- 
equivocal. They  not  only  did  not  negotiate  these 
liabilities  to  settlement,  it  would  have  been  be- 
yond their  province  to  do  so.  These  are  not  un- 
considered answers,  either,  for  Mr.  Adamek  read 
over,  corrected,  and  then  signed  his  deposition, 
so  that  the  position  he  took  is  unquestionably  cor- 
rectly stated. 

We  also  believe  it  helpful  to  review  the  earlier 
correspondence  between  Sandberg  and  Adamek, 
most  of  which  is  attached  to  Adamek 's  deposi- 
tion. These  show  that  the  two  men  had  a  clear 
working  relationship,  an  ability  to  express  them- 
selves understandably,  and  that  they  had  the 
same  concept  of  what  they  were  calling  "settle- 
ment." With  them  it  was  not  the  same  as  with 
la%\'yers,  who  use  ** settlement"  in  reference  to 
controversy.  With  Sandberg  and  Adamek,  set- 
tlement referred  to  the  adjustment  of  the  various 
charges  and  unusual  expenses  or  happenings  that 
occur  in  the  course  of  a  large  construction  proj- 
ect, so  as  to  determine  the  ultimate  final  balance 
on  the  contract  price. 

This  is  conclusively  demonstrated  by  refer- 
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ence  to  the  letters  of  March  20,  March  30  and 
April  3,  1961,  passing  between  Sandberg  and 
Adamek,  which  are  a  part  of  Adamek's  deposi- 
tion. The  reason  these  are  important  is  that  they 
antedate  consideration  of  any  fan  failure,  and 
yet  show  that  the  parties  were  planning  about 
getting  together  to  "settle  not  only  this  matter 
but  also  begin  to  negotiate  the  final  settlement 
of  the  No.  2  recovery  unit."  These  make  it  per- 
fectly clear  that  Sandberg  and  Adamek  were  dis- 
cussing invoices  that  were  referable  to  the  orig- 
inal contract  of  purchase  and  installation,  and 
that  when  they  speak  of  "settling"  it  is  with  di- 
rect reference  to  the  initial  contract  obligation 
and  not  to  subsequent  issues  of  breach  of  war- 
ranty and  product  liability. 

The  correspondence  between  the  parties  runs 
from  March  20,  1961  until  September  10,  1962,  a 
period  of  18  months.  The  Court  cannot  read  the 
entire  exchange  of  correspondence  and  get  from 
it  the  slightest  reference  by  the  parties  to  the  in- 
clusion of  warranty  liability  or  product  liability 
within  the  scope  of  negotiation  and  "settle- 
ment." 

As  we  have  been  saying,  there  were  two  sub- 
jects for  settlement,  one  the  original  price  less 
usual  backcharges  and  two,  the  warranty  and 
product  failure  items  primarily  belonging  to  the 
jjlaintiff  insurer.     Sandberg  and  Adamek  were 
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dealing  and  speaking  in  reference  to  their  normal 
province,  the  original  contract  less  adjustments, 
and  their  letters  must  be  read  in  that  context. 
This  makes  it  perfectly  understandable  and  rea- 
sonable that  in  the  August  meeting  they  talked 
about  those  items  and  did  not  talk  about  the 
claims  now  in  suit.  Since  this  is  what  they  did 
at  the  meeting,  so  also  it  is  what  their  letters 
mean  in  their  reference  to  **  settlement. " 
3.     No  substantial  consideration  was  paid  for  a 

settlement  of  fan  failure  losses. 

In  normal  business  affairs,  debts  are  paid  at 
par  and  warranties  are  made  good  to  the  same 
extent.  When  a  firm  like  B  &  W  w^arrants  a 
million-dollar  installation,  and  a  failure  occurs 
within  the  warranty,  it  is  normal  to  expect  that 
it  would  make  good  the  loss.  Here  was  a  loss  of 
$29,267,  of  which  Lumbermens  paid  $28,267,  and 
for  the  purposes  of  this  case  we  can  assume  that 
this  was  a  correct  figure. 

The  product  failure  was  beyond  the  warranty 
period  but  involved  a  second  and  similar  failure 
of  the  same  fan,  and  it  cost  $21,726.  Again,  for 
the  purposes  here  it  has  a  face  value  of  that 
sum,  though  legal  liability  may  be  more  difficult 
to  establish  than  warranty  liability. 

While  we  contend  these  claims  for  $50,000 
were  not  discussed  or  included,  under  the  Court's 
findings  these  would  be  added  to  the  other  items 


—  23  — 

in  issue  between  Sandberg  and  Adamek  at  their 
meeting.  Let  us  now  consider  these  other  items 
so  as  to  determine  what  was  in  issue.  In  Sand- 
berg's  deposition,  pages  15  to  20,  is  a  description 
of  them,  including  the  ones  enumerated  in  Sand- 
berg's  letter,  Ex.  1.  The  Court  will  note  that 
they  involve  much  more  than  $12,788.00,  and  in- 
clude a  large  item  involving  responsibility  for 
the  constant  failure  of  water  wall  tubes  in  the 
power  boiler,  as  to  which  the  parties  were  in 
total  disagreement. 

This  situation  appears  in  the  Court's  Find- 
ings as  follows : 

"IV.  During  the  time  of  installation,  Wal- 
dorf had  advanced  and  expended  certain 
amounts  of  money  for  freight,  replacement 
parts  and  services  and  had  also  expended 
sums  in  repairing  the  fan  following  the  fail- 
ures."   (Tr.  I,  p.  43) 

The  Court  will  further  find  that  Adamek 
agrees  the  explanations  of  Waldorf's  offset  or 
backcharge  items  by  Sandberg  are  correct,  in 
his  testimony  at  pages  23  to  27  of  his  deposition. 

Therefore,  the  situation  is  that  Sandberg  and 
Adamek  lumped  together  the  smaller  items  as 
listed  in  Sandberg 's  letter,  Ex.  1,  at  $12,788, 
items  that  are  uncontested  in  this  record,  aban- 
doned the  argument  over  the  water  wall  tubes, 
and  settled  their  account  "for  the  completion  of 
the  project." 
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Now,  for  what  consideration  can  the  warranty 
and  product  liability  be  found  to  have  been  also 
included?  The  record  is  barren  of  any  sum  at 
all  that  can  be  said  to  be  a  payment  for  some 
$50,000  of  liability,  $29,267  of  it  not  practically 
in  dispute.  If  the  parties  had  explicitly  written 
that  they  had  agreed  upon  such  a  settlement, 
strange  though  it  might  seem,  one  might  accept 
it,  but  they  have  not.  Yet,  the  Court  finds  this 
to  be  the  fact  against  the  letters  which  do  most 
certainly  not  say  so  explicitly,  against  the  sworn 
testimony  of  the  two  principals  that  they  did  not 
do  so,  and  against  the  utter  improbability  that 
any  such  agreement  took  place. 

Reply  to  this  may  be  that  in  Adamek's  letter, 
Ex.  2,  responding  to  Ex.  1,  he  sets  forth  a  dif- 
ferent set  of  items  reaching  the  figure  of  $12,788. 
Mourer  had  prepared  the  list,  and  later  he  used 
it  to  report  in  detail  to  B  &  W  in  "connection 
with  the  accounting  records  of  your  (B  &  W) 
Company."  (Tr.  II,  p.  33,  1.  1-8).  This  list  in- 
cludes some  items  referable  to  the  fan  failure, 
and  the  argiiment  has  been  that  by  virtue  of  the 
later  letter,  Ex.  2,  the  meaning  of  the  earlier  let- 
ter, Ex.  1,  is  to  be  changed  and  the  fan  failures 
included  in  the  deal. 

Such  a  contention  does  violence  to  the  facts. 
In  reality  Ex.  1  and  Ex.  2  are  the  final  closing 
records  of  the  original  capital  transaction  for  the 
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internal  accounting-  records  of  the  parties.  This 
is  specifically  how  Sandberg-  viewed  Adamek's 
letter,  Ex.  2,  and  Avhy  he  did  not  question  the  dif- 
ferences in  the  itemization.  (Sandberg  dpo.,  p. 
40). 

To  demonstrate  this,  let  us  examine  one  or 
two  of  the  items  in  detail.  Sandberg  included 
$1,024.24  as  freight  on  B  &  W  shipments  that 
Waldorf  had  paid,  and  obviously  this  was  a  cor- 
rect backcharge.  Both  Adamek  and  Mourer  ad- 
mit this.  Yet,  it  is  excluded  from  the  list  of  items 
in  Ex.  2  by  B  &  W.  Likewise,  Waldorf  had  ex- 
pended $2020  for  a  crane  operator  and  oiler  for 
the  use  of  B  &  W's  steel  erector,  C.  C.  Moore 
Co.,  and  the  validity  of  this  backcharge  is  not 
questioned.  Yet  it,  too,  is  excluded  from  the  list 
in  Ex.  2,  whereby  room  is  made  in  the  total  to 
insert  $3078  of  items  related  to  the  fan  failure. 

Still  more  strangely,  B  &  W  included  in  its 
list  an  item  of  $788  on  SC-1387  (last  item  listed) 
which  was  utterly  foreign  to  the  whole  transac- 
tion, as  further  manifested  in  the  last  paragraph 
of  Exhibit  2.  We  think  this  conclusively  demon  ■ 
strates  that  Ex.  2  was  an  internal  accounting 
record  for  B  &  W  and  not  a  re-casting  of  the  set- 
tlement by  including  the  fan  failure  claims. 
There  is  simply  notliing  at  all  to  show  a  recited 
or  agreed  consideration  in  any  amount  whatever 
for  those  claims. 
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4.     It  is  incredible  that  such  a  transaction  wovld 

he  handled  in  this  manner. 

We  are  reminded  of  Mr.  Louis  Nizer's  com- 
ments on  the  rule  of  probabilities  as  a  gnide  to 
the  truth,  and  believe  it  is  applicable  here. 

In  this  case  we  are  dealing  entirely  with  edu- 
cated, experienced,  responsible  businessmen,  all 
acting  in  a  familiar  field,  and  under  no  unusual 
stress  which  might  have  affected  their  normal 
abilities.  We  have  showai  that  Sandberg  and 
Adamek  had  long  been  corresponding  about  "set- 
tling" their  contract  balance,  and  that  this  was 
normal  procedure  apart  from  any  product  fail- 
ure. The  fan  failures  intervened,  giving  rise  to 
two  kinds  of  liability  different  from  the  contract 
price  and  legitimate  backcharges.  An  insurance 
company  had  become  the  owner  of  the  later  lia- 
bilities by  paying  some  $48,000.00  for  the  losses 
they  represent. 

Normally,  the  discussion  of  settlement  of 
those  product  liabilities  would  take  place  be- 
tween the  insurer  and  the  company  against  whom 
liability  is  asserted.  If  there  was  a  question  as 
to  liability  or  amount,  the  attorneys  for  the  com- 
pany would  become  involved,  and  the  facts  care- 
fully ascertained.  If  a  settlement  was  agreed 
upon,  formal  releases  of  claim  would  be  executed, 
and  the  entire  transaction  documented  for  busi- 
ness record  purposes.    The  settlement  terms  and 
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payment  would  be  clearly  described. 

Nothing-  even  remotely  similar  occurred  here. 
The  insurer  never  knew  of  the  matter,  else  it 
would  not  have  started  this  case.  No  attorneys 
wore  consulted  by  anyone,  and  no  facts  were  as- 
sembled or  discussed  in  any  detail  whatever. 
The  people  representing  the  defendant  were  its 
salesman  and  its  serviceman,  whose  normal  duties 
did  not  include  settling  liability  claims.  No  re- 
leases of  claim  were  presented,  obtained  or  sent 
to  anyone,  and  the  letter  reporting  the  transac- 
tion to  B  &  W  most  specifically  did  not  say  that 
the  fan  failure  exposures  had  been  settled  and 
closed  out  (Exhibit  X).  As  we  pointed  out 
earlier,  there  is  not  a  simple  clear  statement  any- 
where that  the  fan  failures  were  settled,  and  yet 
it  is  the  most  normal  and  natural  thing  in  the 
world  for  that  to  have  been  reported  in  the  ordi- 
nary course  of  business. 

CONCLUSION 

We  believe  all  our  four  points,  as  argued  in 
this  brief,  mutually  support  and  strengthen  each 
other  in  the  conclusion  that  this  settlement  was 
for  the  matters  related  to  the  "completion  of  the 
project"  and  not  to  the  product  liabilities  arising 
so  much  later.  It  is  really  rare  to  find  a  situa- 
tion where  there  is  so  much  negative  evidence,  so 
completely  documented,  and  yet  to  have  the  Court 
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make  findings  that  a  given  event  occurred  not- 
withstanding. 

The  result  of  the  Court's  decision  shocks  the 
conscience.  By  any  means  or  measure  one  can 
possibly  find  in  this  record,  very  substantial 
claims  belonging  to  a  third  party  are  held  to 
have  been  settled  and  disposed  of  for  no  visible 
consideration  or  payment  of  any  kind.  This  is 
so  contraiy  to  justice,  to  reason,  to  the  sworn 
words  of  the  principals  themselves,  that  one  can- 
not help  concluding  the  findings  are  clearly  er- 
roneous, and  that  the  cause  should  be  reversed 
for  trial  upon  the  merits  of  the  fan  failure 
claims. 

Respectfully  submitted, 

GARLINGTON,  LOHN  &  ROBINSON, 

J.  C.  Garlington, 

Attorneys  for  Appellants. 


CERTIFICATE 
I  certify  that,  in  connection  with  the  prepara 
tion  of  this  brief,  I  have  examined  Rules  18  and 
19  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that,  in  my  opinion,  the  fore- 
going brief  is  in  full  compliance  with  those  rules. 

XT'  H  (_  f-  ^- 
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APPENDIX 

COPY  EXHIBIT  1 

WALDORF-HOERNER  PAPER 

PRODUCTS  CO. 

Missoula,  Montana 

St.  Paul  14,  Minnesota 
September  7,  1962 

Mr.  F.  A.  Adamek 

The  Babcock  &  Wilcox  Company 

Northwestern  Bank  Building 

Minneapolis  2,  Minnesota 

Dear  Frank: 

Please  refer  to  our  conference  at  Missoula  last 

week   regarding-   the    settlement   of   our   account 

with    you    on    B&W    contracts    SC-1387,    PR-58, 

and  PFI-2799,  and  our  purchase  order  2220. 

The  following  rej)rescnt  all  the  outstanding  in- 
voices on  the  above  jDurchase  order: 

Removal  of  steel  for  power  boiler.... $     708.07 
Escalation  on  material  for  No.  2 

Recovery 986.00 

57€  due  on  erection  of  No.  2  Recovery  11,399.75 
5%  Escalation  on  No.  2  Recovery....     7,243.73 

5%  on  erection  of  Power  Boiler 2,592.60 

Escalation  cost  on  Power  Boiler 2,645.85 

Total ..$25,576.00 

The  following  items  are  Waldorf-Hoerner  out-of- 
pocket  cost  for  material  and  services  provided 
for  the  completion  of  this  project : 
Convert  11  soot  blowers  to  motor 

drives     $  4,180.00 

Removal  and  replacement  of  struc- 
tural steel  by  Hightower  & 

Lnbrecht  for  Recovery  Boiler  2,478.00 

Removal  and  replacement  of  steel 
by  Hightower  &  Lnbrecht  for 


—  30  — 

Power  Boiler 708.07 

Crane  operator  and  oiler  furnished 

by  Higiitower  &  Lubrecht  2,020.00 

Freight  on  parts  shipped  collect 1,024.24 

Allowance  for  replacement  of  I.D. 

fan  expansion  joint  2,377.69 


Total  Waldorf-Hoerner  Net  Cost....$12,788.00 

You  have  refused  to  consider  any  allowance  for 
Waldorf-Hoerner  labor  and  supervision;  travel 
expense  of  the  writer  and  Waldorf,  St.  Paul, 
engineering  staff,  Westinghouse  and  Clarage  Fan 
Company  servicemen's  labor  and  material  to  re- 
store the  No.  2  I.D.  fan  and  drive  after  two  com- 
plete failures  (the  first  one  occurred  within  the 
one  year  warranty  period.  We  estimate  that  this 
amounts  to  about  $50,000  in  round  figures;  not 
making  any  allowance  for  the  loss  of  production. 
We  could  hardly  be  expected  to  consider  this  set- 
tlement satisfactory;  however,  we  do  not  wdsh  to 
carry  on  this  negotiation  any  longer;  therefore, 
we  reluctantly  have  approved  the  payment  of 
$12,788.00  (this  is  the  balance  after  deducting  the 
expenses  listed  above  from  the  outstanding  in- 
voices) to  bring  this  account  to  a  close. 

You  also  agreed  to  settle  with  C.  C.  Moore  their 
billing  for  extra  supenision  and  tool  rental  in 
the  amount  of  $3,2.36.72 — a  charge  which  we  feet 
is  not  justified  since  the  w^ork  involved  was 
actually  part  of  the  installation  of  those  boilers. 

Yours  very  truly, 
WALDORF-HOERNER 
PAPER  PRODUCTS  CO. 
N.  H.  Sandberg 
President 

NHS:jpg 

cc:  A.  B.  Carlson 
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Stu  Nicholson 
Missoula  File 


EXHIBIT  2 

September  10,  1962 
Mr.  N.  H.  Sandberg 
President 

Waldorf-Hoerner  Paper  Products  Company 
Missoula,  Montana 

Re:  Contracts  PR-58  &  PFI-2799 
Dear  Mr.  Sandberg: 

I  was  pleased  to  receive  your  letter  of  Sep- 
tember 7,  1962  relative  to  the  conference  held  in 
your  Missoula,  Montana  plant  and  your  check 
ko.  001170  dated  September  7,  1962,  in  the 
amount  of  $12,788.00,  which  is  the  amount  agreed 
upon  for  contracts  PR-58  and  PFI-2799. 

Your  letter  mentions  Contract  SC-1387  which 
is  for  the  steam  atomizing  venturi  equipment  for 
your  first  Recovery  Boiler,  PR-44.  The  two  in- 
voices outstanding  on  this  contract  were  not  dis- 
cussed, nor  included  in  the  settlement  made  at 
your  plant.  The  following  two  invoices  on  SC- 
1387  are  still  outstanding: 

A-49    January  17,  1961  $10,669.00 

A-126  January  30,  1961  $     800.00 

which  makes  a  total  for  this 

contract   of  $11,469.00 

The  total  of  our  outstanding  invoices  on  PR- 
58  and  PFI-2799  amounts  to  $25,576.00.  The 
amount  decided  upon  to  settle  those  invoices  was 
$12,788.00,  or  just  half  of  the  above  total  fig-ure. 

In  reference  to  the  last  paragraph  on  page  1 
of  your  letter  you  mentioned  that  we  had  refused 
to  consider  any  allowance  for  Waldorf-Hoerner 
labor  and  supervision,  travel  expenses  for  your- 
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self,  and  Westing-house  and  Clarag-e  Fan  service- 
men for  labor  to  restore  induced  draft  fan  on 
PR-58.  This,  I  am  sure  is  not  altogether  correct 
as  we  have  given  an  allowance  for  Clarage  serv- 
ice of  $620,  balancing  expert  and  instruments 
$700,  outside  machining  of  fan  shaft  $350,  re- 
babbit  bearings  and  machining  $408. 

To  arrive  at  the  figiire  we  used  which  is 
$12,788.00,  the  following-  credit  was  allowed  your 
concern : 

1.  Install  new  door  and  seal  strips 

on  PFI-2799  $  600 

2.  Install  new  expansion  joint  above 

windbox  on  PFI-2799 672 

3.  Revise  sootblower  drives  on  PB-58 4280 

4.  Install  new  expansion  joint  between 

ID  fan  and  stack  on  PR-58  900 

5.  Induced  Draft  Fan: 

a.  Clarage    Service   1620 

b.  Balancing-  expert  and  instruments 700 

c.  Outside  machining  of  shaft  350 

d.  Rebabbit  bearings  and  machining 408 

6.  Removal  and  replacement  of  build- 

ing steel  for  erecting  PR-58  1762 

7.  Removal  of  building  steel  for  erec- 

tion of  PFI-2799  including  Crane 
Operator  and  Oiler 708 

8.  Stainless  steel  clad  flue  from 

Venturi  to  elbow  SC-1387  788 

Along  with  the  above,  we  took  care  of  the  re- 
pair and  straightening  of  your  induced  draft  fan 
shaft  in  the  sum  of  $1500.  We  furnished  for  the 
induced  draft  fan  on  your  Recovery  Boiler  two 
new  heavier  rotors  made  of  Corten  material 
amounting  to  $7,165.00. 

I  have  not  passed  your  check  on  to  our  New 
York  Treasury  Department  because  of  a  refer- 
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dice  to  Contract  SCM387  in  the  first  paragraph 
of  your  letter.  This  contract  was  not  discussed 
and  was  not  included  in  the  figure  of  $25,576.00 
that  you  have  tabulated.  T  am  assuming  refer- 
ence to  Contract  SC-1387  included  in  your  letter 
was  in  error,  but  will  you  please  confirm  so  that 
1  may  forward  your  check f 

Very  truly  yours, 

THE   BABCOCK  &  WILCOX 
COMPANY 

cc:  R.  Weshoff,  NY  Treas. 
R.  V.  Mourer,  Denver 
Chicago  S. 

F.  A.  Adamek 


EXHIBIT  3 
WALDORF  PAPER  PRODUCTS  CO. 

St.  Paul,  Minnesota 

September  11,  1962 
Air.  F.  A.  Adamek 
Babcock  &  Wilcox  Co. 
Northwestern  Bank  Building 
Mimieapolis  2,  Minnesota 

Dear  Frank: 

I  have  your  letter  of  September  10  and  please 
be  advised  that  the  reference  to  the  contract  SC- 
1387  made  in  our  letter  of  September  7  is  in 
error. 

I  have  approved  the  invoice  covering  this  con- 
tract and  Mr.  Carlson  will  issue  a  check  shortly. 

Very  truly  yours, 

WALDORF-HOERNER 
PAPER  PRODUCTS  CO. 
(Signed)  N.  H.  Sandberg 
N.  H.  Sandberg 
President 
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Nos.  20799.  20800,  20801 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Mirro-Dynamics  Corporation, 

1^  vs. 

United  States  of  America, 


Appellant, 


Appellee. 


On  Appeal  from  the  Judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California. 


BRIEF  FOR  APPELLANT. 


Opinion  Below. 

The  Decision  of  the  District  Court  is  reported  at 
247  F.  Supp.  214.  The  findings  of  fact  and  conclusions 
of  law  [R.  277-284]  are  not  officially  reported. 

Jurisdiction. 

This  appeal  involves  an  alleged  overpayment  of  fed- 
eral income  taxes  for  the  fiscal  years  ended  Oct.  31, 
1958,  1959  and  1960. 

No.  20799 

For  the   1959  fiscal  year  the  taxpayer  paid  income 

taxes  of  $249,863.38  plus  interest  of  $3,274.27  in  in- 

•stallments  between  Jan.    15.   1960  and  Nov.    15.   1960. 

On  Mav  10.  1963.  additional  income  taxes  of  $4,426.93 
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plus  interest  of  $131.05  were  paid.  [R.  68-69.]  On 
Sept.  6,  1963  a  timely  claim  for  refund  for  $200,695.42 
was  filed  with  the  District  Director  of  Internal  Revenue 
at  Los  Angeles.  [R.  4  ef  scq.]  The  complaint  herein 
was  filed  May  22,  1964  pursuant  to  28  U.S.C.  §§  1340. 
1346(a)(1).  [R.  2.]  Summary  Judgment  was  entered 
Nov.  23,  1965.  [R.  286.]  Within  60  days  and  on  Jan. 
19,  1966  plaintiff  filed  a  notice  of  appeal.  [R.  289.] 
Jurisdiction  is  conferred  on  this  Court  by  28  U.S.C. 
§1291. 

No.  20800 

For  the  1958  fiscal  year  the  taxpayer  paid  income 
taxes  of  $134,447.23  plus  interest  of  $759.01  in  install- 
ments between  Jan.  14,  1959  and  Nov.  23,  1959.  On 
Aug.  19,  1959,  additional  income  taxes  of  $7,043.18 
plus  interest  of  $121.85  were  paid.  [R.  66-67.]  On 
Nov.  8,  1963  a  timely  claim  for  refund  of  $37,491.95 
was  filed  with  the  District  Director  of  Internal  Reve- 
nue at  Los  Angeles.  [R.  305  ef  seq.]  The  complaint 
herein  was  filed  May  22.  1964  pursuant  to  28  U.S.C. 
§§  1340.  1346ra)(l).  [R.  303.]  Summary  judgment 
was  entered  Nov.  23.  1965.  [R.  286.]  Within  60  days 
and  on  Jan.  19.  1966  plaintiff  filed  a  notice  of  appeal. 
[R.  289.]  Jurisdiction  is  conferred  on  this  Court  by 
28  U.S.C.  §1291. 

No.  20801 

For  the  1960  fiscal  year  the  taxpayer  paid  income 
taxes  of  $278,027.71  plus  interest  of  $10,944.11  in  in- 
stallments between  May  3.  1961  and  Oct.  31,  1961. 
[R.  70.]  On  Sept.  6,  1963  a  timely  claim  for  refund 
of  $279,721.96  was  filed  with  the  District  Director  of 
Internal  Revenue  at  Los  Angeles.  [R.  336.]  The  com- 
plaint herein  was  filed  May  22.  1964  pursuant  to  28 
U.S.C.  §§  1340,  1346(a)(1).  [R.  334.]  Summary  judg- 
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ment  was  entered  Nov.  23.  1965.  [R.  286.]  Within  60 
days  and  on  Jan.  19,  1966  plaintiff  filed  a  notice  of 
appeal.  [R.  289.]  Jurisdiction  is  conferred  on  this  Court 
by28U.S.C.  §1291. 

Each  of  the  aforementioned  claims  for  refund  was 
based  on  a  net  operating  loss  deduction  generated  by 
net  operating  losses  sustained  in  the  1961  and  1962 
fiscal  years,  which  plaintiff  seeks  to  carry  back  to  the 
years  here  sued  upon. 

Questions  Involved. 

1.  Whether  ordinary,  rather  than  capital,  losses  re- 
sulted from  the  everyday  operation  of  plaintiff's 
business  of  buying  and  selling  securities. 

2.  Whether  the  determination  as  to  whether  plain- 
tiff's sales  of  securities  were  made  in  the  every- 
day operation  of  its  business  created  triable  issues 

I'        of  material  fact  requiring  denial  of  the  Govern- 
ment's motion  for  summary  judgment. 
Statute  Involved. 
Internal  Revenue  Code  of  1954,  §1221(1),  26  U.S.C. 
§1221(1): 
§1221.  Capital  Asset  Defined. 

For  purposes  of  this  subtitle,  the  term  "capital  asset" 
means  property  held  by  the  taxpayer  (whether  or  not 
:onnected  with  his  trade  or  business),  but  does  not  in- 
clude— 

( 1 )   stock  in  trade  of  the  taxpayer  or  other  prop- 

»erty  of  a  kind  which  would  properly  be  included  in 
the  inventory  of  the  taxpayer  if  on  hand  at  the 
close  of  the  taxable  year,  or  property  held  by  the 
taxpayer  primarily  for  sale  to  customers  in  the  or- 
dinarv  course  of  his  trade  or  business; 
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Statement. 

In  light  of  the  fact  that 

(1)  judgment  was  entered  in  these  actions  pursuant 
to  the  Government's  motion  for  summary  judg- 
ment, 

(2)  there  were  no  agreed  facts  contained  either  in  a 
stipulation  or  pre-trial  conference  order, 

(3)  the  only  affidavit  in  support  of  the  motion  for 
summary  judgment,  by  the  Assistant  United 
States  Attorney  defending  the  case,  was  insuf- 
ficient under  Fed.  R.  Civ.  P.  56(e),  and 

(4)  the  trial  court's  decision  [R.  235]  was  in  large 
part  premised  on  facts  not  contained  in  plead- 
ings, answers  to  requests  for  admissions  and  in- 
terrogatories, or  depositions, 

it  is  more  than  somewhat  difficult  to  present  intelli- 
gently the  operative  facts  which  are  in  the  record. 

The  taxpayer- Appellant  is  a  California  corporation 
organized  in  1947  under  the  name  Pacific  Bolt  Corpora- 
tion. [R.  65.]  In  1959  the  corporate  name  was  changed 
to  Fullview  Corp.  [R.  65.]  Prior  to  April,  1961  tax- 
payer was  in  the  business  of  manufacturing  and  selling 
sliding  glass  doors.  [R.  258.]  Inventories  thereof  were 
maintained  by  the  taxpayer  and  were  priced  at  cost  or 
market,  whichever  is  lower.  [R.  65.]  In  the  spring  of 
1961  the  taxpayer  sold  substantially  all  of  its  assets 
which  related  to  its  former  business  of  manufacturing 
sliding  glass  doors,  for  a  cash  consideration  approximat- 
ing one  million  dollars,  discontinued  the  sHding  door 
business,  its  then  only  business,  changed  its  name  to 
Mirro-Dynamics    Corporation,    and    moved    its    offices 
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to  961   N.  La  Cieneg-a  Blvd.,  Los  Angeles,  Calif.    [R. 
258.] 

Pursuant  to  resolution  of  the  board  of  directors,  tax- 
payer opened  accounts  with  brokers,  in  order  to  go  into 
the  business  of  buying  and  selling  stocks  and  other 
securities.  At  the  same  time  taxpayer  maintained  an 
office  at  H.  Hentz  &  Co.,  in  Beverly  Hills,  a  New 
York  Stock  exchange  member  firm.  [R.  258.]  The  tax- 
payer's two  principal  officers  devoted  their  entire  time 
daily  from  7  a.m.  to  the  corporation's  business  of 
buying  and  selling  securities,  which  was  its  only  busi- 
ness. At  various  times  the  taxpayer  made  attempts  to 
acquire  large  blocks  of  stock  with  a  view  to  effecting 
public  distribution  thereof  and  with  a  view  to  main- 
taining a  market  therein.  [R.  258.] 

During  its  fiscal  year  ended  Oct.  31,  1961  the  tax- 
payer purchased  a  total  of  $3,023,313.91  worth  of  se- 
curities which  were  sold  for  $3,039,658.41  in  hundreds 
of  different  transactions.  [R.  7  et  seq.]  During  its 
fiscal  year  ended  Oct.  31,  1962  the  taxpayer  purchased 
and  sold  in  the  course  of  its  business  thousands  of 
shares  of  stock  in  several  hundred  different  transac- 
tions. Inventories  were  maintained  of  all  of  such  se- 
curities. During  that  year  the  taxpayer  sold  securities 
with  a  cost  of  $4,944,582.49  for  $4,038,721.02.  [R. 
175^'^^cg.  ;258.] 

During  1961-1962  taxpayer  was  actively,  directly, 
and  continuously  engaged  in  the  business  of  buying  and 
selling  securities,  for  cash  and  on  margin,  dealing  in 
puts  and  calls,  and  selling  short.  [R.  258.]  Not  all  of 
taxpayer's  transactions  were  effected  through  brokers. 
At  no  time  did  taxpayer  purchase  or  sell  any  securities 
with  an  investment  motive.  At  various  times  taxpayer's 
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officers  dealt  directly  with  principals.  The  taxpayer 
had  no  other  business  activities  after  April,  1961.  [R. 
259.] 

The  claims  for  refund  filed  for  1959  and  1960  are 
primarily  premised  on  net  operating  loss  carrybacks  of  i  ( 
the  $905,861.47  loss  generated  in  the  1962  year  in  the 
securities'  business  and  a  deduction  for  federal  transfer 
taxes  of  $1,592.60.  Other  deductions  claimed  are  not  j  ■ 
here  in  issue  as  they  were  conceded  by  the  defendant, 
and  gave  rise  to  the  affirmative  judgments  in  the 
plaintiff's  favor  for  the  1958  and  1959  years.  [R.  286- 
287.] 

During  an  audit  by  the  Internal  Revenue  Service  of 
plaintiff's  affairs,  plaintiff  was  advised  that  since  the 
inventories  of  sliding  doors  had  been  priced  at  cost  or 
market,  whichever  is  lower,  it  was  an  improper  change 
of  inventory  pricing  to  price  inventories  of  securities  at 
cost.  [R.  259.]  In  order  to  reflect  the  pricing  of  its 
closing  inventory  of  securities  at  cost  or  market,  which- 
ever is  lower,  the  operating  loss  for  the  1961  year  was 
increased,  thereby  generating  an  additional  net  operat- 
ing loss  deduction  for  1958.  [R.  305  et  seq.] 

Without  any  finding  of  fact  as  to  what  plaintiff's  ' 
business  was  during  1961-1962,  other  than  the  subsid- 
iary finding  that  plaintiff  purchased  and  sold  securi- 
ties solely  for  its  own  account  [R.  282,  Par.  14],  the 
trial  court  granted  the  Government's  motion  for  sum- 
mary judgment  on  the  basis  that  all  of  plaintiff's  secur- 
ities were  not  inventory  and  were  capital  assets  [R. 
283],  resulting  in  a  capital  loss  of  $905,861.47  which 
cannot  be  carried  back. 

For  the  1958  year,  plaintiff  had  judgment  for  $4.- 
312.08  based  on  a  conceded  dividends  received  deduc- 
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tion  for  1961  in  the  sum  of  $8,292.46.  [R.  286,  281.] 
For  the  1959  year,  plaintiff  had  judgment  for  $7,518.07 
based  on  conceded  dividends  received  and  state  transfer 
tax  deductions  in  the  total  sum  of  $14,461.83.  [R.  287, 
281.]  For  the  1960  year,  plaintiff  took  nothing.  [R. 
287.] 

Specification  of  Errors. 

1.  The  District  Court  erred  in  granting-  defendant's 
motion  for  summary  judgment. 

2.  The  District  Court  erred  in  faiHng  to  find  and 
conclude  that  there  were  genuine  issues  of  material  fact 
to  be  tried. 

3.  The  District  Court  erred  in  failing  to  make  a 
finding  or  conclusion  as  to  whether  there  were  or  were 
not  any  genuine  issues  of  material  fact  to  be  tried. 

4.  The  District  Court  erred  in  considering  the  Af- 
fidavit of  Arthur  M.  Greenwald  in  determining  the  mo- 
tion for  summary  judgment. 

5.  The  District  Court  erred  in  considering  anything 
but  the  pleadings  in  making  its  findings  of  fact. 

6.  The  District  Court  erred  in  concluding  that  the 
securities  bought  and  sold  were  capital  assets. 

7.  The  District  Court  erred  in  concluding  that  the 
loss  from  its  securities'  business  in  the  sum  of  $905,- 
861.47  was  a  capital  loss. 

8.  The  District  Court  erred  in  failing  to  find  that 
plaintiff  did  inventory  its  securities. 

9.  The  District  Court  erred  in  not  rendering  judg- 
ment as  prayed  for  in  the  amended  complaints. 

10.  The  District  Court  erred  in  concluding  that  the 
scope  of  plaintiff's  business  was  not  a  question  of  fact. 


I 


Summary  of  Argument. 

In  1962  the  plaintiff  corporation's  everyday  operation  { 
of  its  business  consisted  of  buying  and  selling  securi- 
ties. If  the  losses  which  plaintiff  incurred  in  this  every- 
day operation  are  characterized  as  ordinary  losses,  they  ' 
may  be  carried  back  under  Internal  Revenue  Code  §172 
against  the  profits  which  plaintiff  made  in  its  every-  i 
day  operations  of  prior  years.  If,  however,  these  losses.  ! 
which  amounted  to  almost  a  million  dollars,  are  charac- 
terized as  capital  losses,  the  whittling  away  to  zero  of 
this    fortune,    the    acquisition    of    which    had    only    so 
recently  resulted  in  the  taxes  which  are  here   sought 
to  be  recovered,  would  by  a  quirk  of  language  be  totally 
ignored. 

As  recently  as  March,  1966,  the  Supreme  Court  has 
enunciated  that  the  purpose  of  Internal  Revenue  Code,  '■■ 
§1221(1),  which  excludes  from  the  definition  of  capital 
assets  "property  held  by  the  taxpayer  primarily  for 
sale  to  customers  in  the  ordinary  course  of  his  trade 
or  business",  is  to  differentiate  between  the  "profits 
and  losses  arising  from  the  everyday  operation  of  a 
business"  on  the  one  hand  and  the  "realization  of  ap- 
preciation in  value  accrued  over  a  substantial  period  of 
time"  on  the  other.  Malat  v.  Riddell,  383  U.S.  569,  572 
(1966).  The  securities  involved  in  the  case  at  bar  were 
each  bought  and  sold  by  the  taxpayer  within  only  a 
few  months,  clearly  not  a  "substantial  period  of  time", 
so  that  the  transactions  which  were  in  fact  made  in  the 
course  of  the  taxpayer's  everyday  operation,  must  be 
classified  in  the  only  remaining  portion  of  the  Supreme 
Court's  dichotomy,  as  "profits  and  losses  arising  from 
the  everyday  operation  of  a  business". 
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Although  the  exclusion  in  §1221(1)  provides  that 
the  property  must  be  held  primarily  for  sale  to  cus- 
tomers, the  judicial  interpretation  thereof  especially  by 
this  Court  and  that  espoused  by  the  Solicitor  General 
before  the  Supreme  Court  in  Malat  v.  Riddcll,  383 
U.S.  569  (1966),  is  that  if  one  is  in  the  business,  any 
sale  is  to  "a  customer." 

The  court  below  made  a  conclusion  of  law  that  "The 
plaintiff  is  not  a  dealer  in  securities,  Schafer  v.  Hel- 
vering,  299  U.S.  171  (1936);  Commissioner's  Regula- 
tions 1.471.5."  This  conclusion  was  not  based  upon  any 
finding  of  fact.  The  statement  in  the  court's  prior 
memorandum  that  "The  plaintiff  here  is  not  a  dealer, 
for  a  dealer  is  one  who,  as  a  merchant,  buys  and  sells 
securities  to  customers  for  the  profit  thereon.  Schafer 
V.  Helvering,  299  U.S.  171  (1936)"  must  be  disre- 
garded, under  the  well  settled  rule  that  deficiencies  in 
formal  findings  cannot  be  filled  in  by  reference  to  the 
memorandum  decision.  In  any  event,  both  the  Schafer 
case  and  the  regulation  cited  by  the  court  were  con- 
cerned with  whether  the  taxpayer  would  be  considered 
a  dealer  for  the  purpose  of  deciding  whether  he  would 
be  allowed  to  inventory  his  securities,  turning  on  wheth- 
er the  taxpayer  was  a  merchant  in  securities.  This  Court 
has  held  that  whether  or  not  one  is  a  dealer  for  in- 
ventory purposes  within  this  definition  is  not  decisive 
for  the  purpose  of  determining  whether  ordinary  income 
or  capital  gains  are  generated  by  the  taxpayer's  ac- 
tivities. 

§1221,  with  which  we  are  here  concerned,  does  not 
define  "dealer"  and  in  these  actions  the  tax  affect 
of  the  taxpayer's  pricing  of  its  securities  inventory  is 
not  materially  significant.   Whether  the  taxpayer  is  a 
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dealer  for  inventory  purposes  is,  therefore,  immaterial 
to  whether  the  taxpayer  suffered  ordinary  losses  from 
its  business  activities.  Thus,  even  if  the  lower  court's 
conclusion  of  law  that  plaintiff  was  not  a  dealer  for 
inventory  purposes  had  been  based  on  proper  findings 
and  evidence,  such  a  conclusion  would  be  immaterial 
to  the  determination  of  this  case. 

The  lower  court's  judgment  was  pursuant  to  the  j 
Government's  motion  for  summary  judgment,  based 
only  on  the  pleadings,  affidavit  of  Arthur  M.  Green- 
wald,  the  Assistant  United  States  Attorney  handling 
these  actions,  and  a  supporting  memorandum.  This  af-  I 
fidavit  was  not  based  on  personal  knowledge,  did  not 
satisfy  the  conditions  of  Fed.  R.  Civ.  P.  56(e), 
and  should  not  have  been  considered  by  the  court. 
If  this  affidavit  had  been  eliminated  from  the 
lower  court's  consideration,  then  the  court  would 
have  had  before  it  only  the  complaints  and  answers 
from  which  to  determine  whether  there  were  genuine 
triable  issues  of  material  fact.  Since  a  determination 
of  the  extent  of  the  taxpayer's  activities  and  its  intent 
and  motive  in  buying  and  selling  securities  is  essential 
to  such  a  decision,  there  is  no  doubt  that  there  were 
genuine  triable  issues  of  material  fact,  compelling  de- 
nial of  the  motion  for  summary  judgment  even  if  the 
affidavit  had  been  sufficient.  The  lower  court  should 
have  merely  determined  that  there  were  issues  of  fact 
rather  than  purporting  to  decide  those  issues  based  on 
the  insufficient  record  before  it. 
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I. 

The  Affidavit  of  the  Assistant  United  States 
Attorney  in  Support  of  His  Motion  for  Sum- 
mary Judgment  Was  Insufficient  Under  Fed.  R. 
Civ.  P.  56(e)  and  Should  Not  Have  Been  Con- 
sidered by  the  Lower  Court. 

The  United  States'  motion  for  summary  judgment  is 
based  on  "the  pleadings  and  the  affidavit  and  memo- 
randum in  support  thereof."  [R.  187.]  The  affidavit  re- 
ferred to  is  that  of  Arthur  M.  Greenwald,  the  Assistant 
United  States  Attorney  who  represented  the  government 
in  the  lower  court  in  the  defense  of  this  case.  [R.  188.] 
The  affidavit,  which  has  no  exhibits  or  papers  attached 
[R.  188-191],  states,  in  substance: 

Par.  2:  Mr.  Greenwald  is  a  certified  public  ac- 
countant ; 

Par.  3:  In  November  1964,  he  reviewed  certain 
of  the  plaintiff's  accounting  records  and  papers ; 

Par.  4:  In  1961,  plaintiff  sold  substantially  all 
the  assets  which  related  to  its  former  business  of 
manufacturing  sliding  glass  doors  and  used  the 
cash  it  received  to  buy  other  assets  in  the  form  of 
marketable  securities ; 

Par.  5 :  Plaintiff  maintained  a  general  ledger 
account  in  which  purchases  and  sales  of  securities 
were  summarized; 

Par.  6:     Plaintiff  maintained  a  liability  account 
reflecting  money  owed  for  the  purchase  of  market- 
a      able  securities; 

»  Par.  7:     Mr.  Greenwald  reviewed  plaintiff's  in- 

come tax   returns   for   the    1961    and    1962   fiscal 
jb     years.  He  set  forth  the  total  of  gains  and  losses 
from  securities  transactions  reported  therein ; 
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Par.  8:  The  schedules  attached  to  plaintiff's 
tax  returns  are  described,  but  it  is  not  stated 
whether  this  description  is  the  conclusion  of  Mr. 
Greenwald  or  someone  else  or  how  he  came  to  the 
conclusion  as  to  the  origin  of  the  figures.  Was  it  i 
done  by  Mr.  Greenwald,  or  is  it  even  ranker  hear-  j 
say  because  it  was  done  by  someone  else?  j 

Par.  9:     This  states  that  certain  schedules  were 
compared  to  certain  working  papers  and  confirma-  j 
tion  sHps  and  account  statements.   Again,  it  does  ' 
not  say  who  made  the  comparison  or  who  "estab- 
lished" the  other  allegations  of  this  Paragraph. 

Even  if  the  affidavit  complied  with  Fed.  R.  Civ.  P. 
56(e),  it  would  not  establish  sufficient  facts  to 
support  a  summary  judgment.  The  basic  issue  is  as 
to  the  taxpayer's  intent,  which  is  a  factual  matter 
to  be  tried  by  the  Court,  and  this  affidavit  sheds  no 
light  on  what  such  intent  was. 

In  any  event,  the  lower  court  should  not  have  con- 
sidered this  affidavit  in  ruling  on  the  motion  for  sum- 
mary judgment,  as  it  does  not  comply  with  Fed.  R.  Civ. 
P.  56(e). 

Rule  56(e)  provides  in  pertinent  part:  j 

"(e)  Form  of  Affidavits ;  Further  Testimony;  De-  * 
fense  Required.  Supporting  and  opposing  affidavits 
shall   be   made   on    personal    knowledge,    shall    set 
forth  such   facts  as   would  be  admissible   in   evi- 
dence, and  shall  show  affirmatively  that  the  affiant  . 
is  competent  to  testify  to  the  matters  stated  therein.  I 
Sworn  or  certified  copies  of  all  papers  or  parts 
thereof   referred   to   in   an   affidavit   shall   be   at-  i 
tached  thereto  or  served  therewith.  .  .  ."  I 
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This  Court  has  held  that  all  references  to  papers 
which  were  neither  attached  to  nor  served  with  an  af- 
fidavit should  be  disregarded.  State  of  Washington  v. 
Maricopa  Comity,  143  F.  2d  871,  872  (9th  Cir.  1944). 
Since  Greenwald's  affidavit  refers  to  numerous  papers 
and  documents  which  the  lower  court  did  not  have  be- 
fore it,  the  affidavit  was  insufficient  and  should  not 
have  been  considered  in  determining  the  motion  for 
summary  judgment. 

In  addition,  the  Assistant  United  States  Attorney  de- 
fending the  action  could  have  no  personal  knowledge 
of  the  operative  facts.  His  affidavit  lays  no  foundation 
for  his  competency  and  his  testimony  would  not  be  ad- 
missible at  the  trial.  Hoston  v.  J.  R.  Watkins  Co., 
300  F.  2d  869,  870  (9th  Cir.  1962) ;  Paramount  Pest 
Control  Service  v.  U.S.,  304  F.  2d  115,  116  (9th  Cir. 
1962);  Diirovic  v.  Palmer,  342  F.  2d  634,  637  (7th 
Cir.  1965) ;  Fowler  v.  So.  Bell  Tel.  Co.,  343  F.  2d  150, 
154  (5th  Cir.  1965);  Willetts  v.  General  Telephone  Di- 
rectory Co.,  38  F.R.D.  406,  409  (S.D.  N.Y.  1965); 
Young  v.  Atlantic  Mnt.  Ins.  Co.,  38  F.R.D.  416,  418 
(E.D.  Pa.  1965).  Rule  56(e)  is  quite  explicit  in  re- 
quiring affidavits  to  be  made  on  "personal  knowledge" 
and  has  resulted  in  rejection  of  an  affidavit  of  an  as- 
sistant U.S.  attorney  based  "upon  knowledge  and  in- 
formation gained  from  examination  of  the  files  of  the 
Internal  Revenue  Service."  Wellhonse  v.  Tomlinson,  197 
F.  Supp.  739.  fn.  2  (S.D.  Fla.  1961). 

Greenwald's  incompetency  to  testify  as  a  witness  is 
further  demonstrated  by  the  fact  that  it  would  be  clearly 
improper  and  unethical  for  defense  counsel  to  take  the 
witness  stand  and  attempt  to  testify  as  to  his  opinions 
and  hearsav  conclusions,  based  on  his  own  investiofation. 
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Indubitably,  it  is  undesirable  to  permit  counsel  for  one  | 
of  the  litigants  to  attempt  to  inject  his  interpretation  j 
of  the  facts  where  he  has  no  personal  knowledge  thereof. 

In  view  of  the  fact  that  Greenwald  is  incompetent  to   , 
testify  as  a  witness  and  has  no  personal  knowledge  of 
the   facts   and  the   fact   that  the   affidavit   is   deficient 
under  Rule  56(e)  in  that  no  copies  of  the  papers  re- 
ferred to  were  supplied,  the  lower  court  should  not  have  j 
considered  his  affidavit. 

Without  this  affidavit,  the  motion  for  summary  judg- 
ment is  premised  only  on  "the  pleadings  aftd  the  a4- 
fidavit,  and  memorandum  in  support  thereof."  [R. 
187.]  It  must,  therefore,  be  considered  a  motion  for 
judgment  on  the  pleadings.  Mercantile  Nat.  Bank  v. 
Franklin  Life  Ins.  Co.,  248  F.  2d  57,  59  (5th  Cir. 
1957). 

A  motion  for  judgment  on  the  pleadings  "must  be 
denied  'unless  it  appears  to  a  certainty'  that  plaintiffs 
are  'entitled  to  no  relief  under  any  state  of  facts  which 
could  be  proved  in  support  of  the  claim'."  Brozmi  v. 
Bullock,  194  F.  Supp.  207,  247  (S.D.  N.Y.  1961), 
affd  294  F.  2d  415  (2nd  Cir.  1961).  Such  a  criterion  ; 
is  not  appreciably  different  from  that  used  in  determin-  I 
ing  a  motion  to  dismiss  on  the  ground  that  no  claim 
upon  which  relief  may  be  granted  has  been  stated.  The 
facts  well  pleaded  in  the  complaint  and  inferences  there- 
from are  deemed  admitted  for  the  purposes  of  a  motion 
for  judgment  on  the  pleadings.  Brown  v.  Bullock,  194 
F.  Supp.  at  210.  A  reading  of  the  amended  complaints 
together  with  exhibits  f R.  85-87,  4-21 ;  326-328.  305- 
322:  357-359.  336-353].  in  light  of  the  applicable  sub- 
stantive law  hereinafter  discussed,  compels  the  con- 
clusion that  such  a  motion  should  properly  have  been 
denied. 
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The  policy  of  the  courts  is  to  dispose  of  law  suits 
on  their  merits  whenever  possible  rather  than  on  mo- 
tions for  summary  judgment  or  judgments  on  the  plead- 
ings. Tuolumne  Gold  Dredging  Corp.  v.  IV.  W.  John- 
son Co.,  61  F.  Supp.  62,  63  (N.D.  Cal.  1945). 

II. 
In  Light  of  Supreme  Court  Decisions  Requiring 
Ordinary   Income  Treatment  of  the   Everyday 
Operations  of  a  Business,  Summary  Disposition 
of  These  Suits  for  Refund  Is  Error. 

(A)  Because  There  Are  Genuine  Triable  Issues  of  Material 
Fact; 

(B)  Because  to  Decide  These  Cases  the  Trier  of  Fact  Must 
Draw  Inferences  of  Fact  to  Determine  the  Taxpayer's 
Subjective  Intent  and  Motives. 

A  jury  trial  was  timely  demanded  in  each  of  the  in- 
stant actions.  [R.  3,  304,  335.]  In  order  for  this  Court 
to  determine  whether  the  plaintiff  should  have  been  af- 
forded a  jury  trial  instead  of  summarily  being  denied 
its  day  in  court,  a  review  of  the  statutory  provisions 
as  interpreted  by  the  Supreme  Court  of  the  United 
States  is  essential. 

In  general,  the  Internal  Revenue  Code  imposes  an 
ordinary  income  tax  on  the  profits  derived  from  carry- 
ing on  a  trade  or  business,  regardless  of  whether  the 
regular  business  income  is  compensation  for  services, 
rental  income,  or  proceeds  from  the  sale  of  property. 
However,  the  Code  generally  gives  special  treatment  to 
gains  derived  from  sales  of  property  outside  the  scope 
of  normal  business  operations,  on  the  theory  that  they 
are  usually  the  result  of  a  long-term  passive  investment. 
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If  a  taxpayer  regularly  purchases  items  for  resale, 
it  is  clear  that  its  business  profits  derived  from  sales 
of  such  items  will  be  taxed  as  ordinary  income.  "Con- 
gress intended  that  profits  and  losses  arising  from  the 
everyday  operation  of  a  business  be  considered  as  ordi- 
nary income  or  loss,"  and  that  only  those  transactions 
"which  are  not  the  normal  source  of  business  income"   ■ 
would  be  taxed  as  capital  gain.  Com  Products  Co.  v. 
Com'r,  350  U.S.  46,   52,  reh.   denied,  350  U.S.  943.  j 
The  term  "capital  gain"  has  been  used  in  the  law  for   ' 
so  long  that  we  viscerally  feel  that  the  statutory  defini- 
tion thereof  provides  a  readily  ascertainable  yardstick 
for  determining  the  applicability  and  scope  thereof.  The 
Code  defines  "capital  gain"  in  terms  of  the  "sale  or  ex-  ; 
change  of  a  capital  asset."  Internal  Revenue  Code  §1222.  | 
Congress  in  §1221(1)  phrased  the  definition  of  "capital 
asset"    to    include    all    property,    excluding    therefrom 
among  other  things: 

"stock  in  trade  of  the  taxpayer  or  other  property 
of  a  kind  which  would  properly  be  included  in  the 
inventory  of  a  taxpayer  if  on  hand  at  the  close  of 
the  taxable  year,  or  property  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the  ordinary  j 
course  of  his  trade  or  business  .  .  .". 

Despite  these  deceptively  simple  words  by  which  Con- 
gress has  attempted  to  exclude  from  "capital  gain"  all 
of  those  profits  which  it  regards  as  the  everyday  profits 
of  the  business  world,  the  Supreme  Court  has  repeatedly 
been  called  upon  to  delineate  the  ambit  of  these  provi- 
sions. 

The  Supreme  Court  has  made  it  clear  that  ordinary 
business  profits  cannot  be  converted  to,  and  taxed  as. 
capital  gains.  If  "necessary  to  effectuate  the  basic  con-  . 
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gressional  purpose,  the  definition  of  a  capital  asset  must 
be  narrowly  applied  and  its  exclusions  interpreted 
broadly."  In  no  event  may  "the  capital-asset  provision 
...  be  so  broadly  applied  as  to  defeat  rather  than  further 
the  purpose  of  Congress."  Corn  Products  Co.  v.  Coni'r, 
supra,  350  U.S.  at  52.  Whenever  possible  the  Court  has 
read  the  statutory  exclusions  broadly,  so  as  to  exclude 
"profits  .  .  .  arising  from  the  everyday  operation  of  a 
business."  Even  when  this  was  not  possible  the  Court  has 
denied  capital  gain  to  such  profits  by  narrowly  reading 
the  definition  of  a  capital  asset.  See  Malat  v.  Riddcll,  383 
U.S.  569  (1966) ;  United  States  v.  Midland-Ross  Corp., 
381  U.S.  54  (1965);  Conir  v.  Gillette  Motor  Co.,  364 
U.S.  130  (1960);  Com'r  v.  P.  G.  Lake,  Inc.,  356  U.S. 
260  (1958);  Corn  Products  Co.  v.  U.S.,  350  U.S.  46 
(1955);  Watson  v.  Com'r,  345  U.S.  544  (1953);  Bur- 
net V.  Harmel,  287  U.S.  103  (1932);  Hort  v.  Com'r, 
313  U.S.  28  (1941). 

In  the  Midland-Ross  case,  the  Supreme  Court  held 
(381  U.S.  at  56)  that  original  issue  discount  measured 
by  the  gain  on  sale  of  non-interest  bearing  promissory 
notes  was  taxable  as  ordinary  income  and  not  capital 
gain.  Although  such  original  issue  discount  becomes 
property  when  the  obligation  falls  due, 

"  'not  everything  which  can  be  called  property  in 
the  ordinary  sense  and  which  is  outside  the  statu- 
tory exclusions  qualifies  as  a  capital  asset.  This 
Court  has  long  held  that  the  term  "capital  asset" 
is  to  be  construed  narrowly  in  accordance  with  the 
purpose  of  Congress  to  afford  capital  gains  treat- 
ment only  in  situations  typically  involving  the  reali- 
zation of  appreciation  in  value  accrued  over  a  sub- 
stantial period  of  time,  and  thus  to  ameliorate  the 
hardship  of  taxation  of  the  entire  gain  in  one  year.' 
Commissioner  v.  Gillette  Motor  Co.,  364  U.S.  130, 
134." 
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The  recent  Malat  and  Clay  Brown  decisions  reiterated 
the  foregoing  concept.  {Malat,  383  U.S.  at  572;  Coni'r 
V.  Brown,  380  U.S.  563,  572.) 

Concededly  none  of  these  Supreme  Court  decisions  is 
on  all  fours  with  the  instant  actions.  In  the  Corn  Prod- 
ucts case,  supra,  the  Court  held  that  where  a  taxpayer 
purchased  and  sold  corn  futures  as  an  integral  part  of 
its  manufacturing  business  to  protect  itself  against  a 
rise  in  the  price  of  corn,  gains  and  losses  from  such 
sales  gave  rise  to  ordinary  income  and  ordinary  losses. 
If  a  sale  in  the  furtherance  of  a  business  and  as  an  in- 
tegral part  of  the  business  yields  ordinary  income,  a  for- 
tiori any  of  the  multitudinous  sales  constituting  the 
business  itself  must  yield  ordinary  income.  See,  Hall- 
craft  Homes,  Inc.  v.  Com'r,  336  F.  2d  701,  705  (9th 
Cir.  1964).  In  Gillette  Motor,  supra,  the  Court  held  that 
"capital  asset"  does  not  include  compensation  awarded  a 
taxpayer  as  representing  the  fair  rental  value  of  its  fa- 
cilities during  the  period  of  their  operation  under  gov- 
ernment control.  The  amount  of  the  proceeds  of  the 
sale  of  an  orange  grove  attributable  to  the  value  of  an 
unmatured  annual  crop  was  treated  as  ordinary  income 
in  Watson  v.  Com'r,  supra.  Oil  payment  rights  in 
Com'r  V.  P.  G.  Lake,  Inc.,  supra,  and  payments  in  lieu  of 
rent  on  cancellation  of  an  unexpired  lease  in  Hort  v. 
Com'r,  supra,  were  similarly  held  to  be  ordinary  income. 

Although  each  of  the  foregoing  decisions  is  factually 
distinguishable  from  the  actions  at  bar,  the  trend  of  the 
Supreme  Court's  pronouncements  is  patently  in  the  di- 
rection here  urged,  viz.  the  everyday  operations  of  a 
business  enterprise  yield  ordinary  income  and  loss.  Both 
the  majority  opinion  by  Justice  White  and  the  dissent  by 
Justice  Goldberg  in  the  Brozvn  case,  supra,  were  prem- 
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ised  on  the  statutory  provisions  not  "being  designed  to 
allow  capital  gain  treatment  for  the  recurrent  receipt  of 
commercial  or  business  income."  380  U.S.  at  572,  584. 

The  application  of  these  criteria  and  the  ambit  of  the 
capital  gains  provisions  is  a  question  of  fact.  This  Court 
has  repeatedly  so  held.  Austin  v.  Com'r,  263  F.  2d  460, 
461  (9th  Cir.  1959).  In  Winebcrg  v.  Com'r,  326  F.  2d 
157,  160  (9th  Cir.  1963),  this  Court  said: 

"The  Tax  Court  held  that  during  the  taxable  years 
in  question  the  taxpayer  was  engaged  in  the  trade 
or  business  of  selling  timber.  We  agree  with  the 
Tax  Court  that  what  constitutes  a  trade  or  busi- 
ness is  a  question  of  fact." 

In  order  for  the  trier  of  fact  to  resolve  the  instant 
controversy,  there  must  be  a  determination  of  the  follow- 
ing material  issues  of  fact  [R.  229]  : 

(1)  what  was  the  everyday  operation  of  plaintiff's 
business  from  and  after  April,  1961  ? 

(2)  what  activities  did  plaintiff  engage  in  in  the  pur- 
suit of  its  securities'  business? 

(3)  whether  plaintiff  maintained  inventories  of  se- 
curities? 

In  this  case,  the  parties  have  never  reached  a  stipula- 
tion of  facts,  nor  has  the  lower  court  entered  a  Pre- 
Trial  Conference  Order  pursuant  to  Fed.  R.  Civ. 
P.  16  anl  Local  Rule  9  of  the  Rules  for  the  South- 
ern District  of  California.  Although  the  parties  did 
attempt  to  achieve  such  an  objective  pursuant  to 
these  rules,  the  Minute  Order  of  April,  1965  [R. 
168]  reflects  the  lower  court's  frustration  in  that  re- 
spect, and  the  parties  were  ordered  to  proceed  to  trial  on 
September  21,  1965  without  a  pre-trial  order  or  stipu- 
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lation  of  facts.  Prior  to  the  hearing  on  April  28,  1965 
and  pursuant  to  the  court's  order,  the  parties  had  filed 
their  versions  of  all  the  issues  of  fact  to  be  incorporated 
into  a  Pre-Trial  Conference  Order. 

The  plaintiff  filed  its  "Proposed  Amendment  to  Pro-  | 
posed  Pre-trial  Conference  Order  re  Issues  of  Fact"  on 
April  21,  1965.  [R.  157A.]  It  reflects  as  issues  four 
facts  to  which  the  defendant  would  not  agree,  but  which 
would  not  be  contested  by  evidence  to  the  contrary.  [R. 
157B.]  In  addition,  twenty  other  issues  of  fact  on  which 
no  agreement  could  be  reached  with  the  defendant  were 
set  forth.  [R.  157B-C.] 

On  April  22,  1965  the  Government  filed  its  "Proposed 
Issues  of  Fact"  setting  forth  twenty-nine  issues  of  fact  j 
to  be  litigated.  [R.  158-165.] 

None  of  these  issues  was  resolved  at  the  hearing 
thereon  on  April  28,  1965,  and  the  actions  were  ordered 
to  trial  without  any  agreement  as  to  facts  or  issues.  [R. 
168.]  Between  that  time  and  the  end  of  June  1965,  no 
stipulations  were  reached.  [R.  229.]  In  the  interim  the 
defendant  filed  its  motion  for  summary  judgment  on 
June  17,  1965  [R.  186],  based  only  on  the  pleadings,  the 
Greenwald  affidavit,  and  the  supporting  memorandum. 
The  complaints  and  answers  alone  raise  sufficient  issues 
to  justify  denial  of  the  motion,  and  these  issues  would 
not  be  resolved  by  the  Greenwald  affidavit  even  if  con- 
sideration of  that  affidavit  by  the  court  had  been  proper. 
Apparently,  in  denying  plaintiff's  Motion  to  Vacate  the 
Decision  [R.  275-6],  the  court  also  improperly  consid- 
ered the  requests  for  admissions  and  interrogatories  and 
answers  thereto  filed  by  both  parties,  in  addition  to  the 
Greenwald  affidavit  in  support  thereof  and  the  Wood- 
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man  affidavit  [R.  257-9]  in  opposition  thereto,  as  well 
as  the  depositions  on  file. 

Since  the  motion  for  summary  judgment  was  based 
only  on  the  pleadings,  the  Greenwald  affidavit,  and  sup- 
porting memorandum,  since  the  Greenwald  affidavit 
was  deficient  under  Rule  56(e),  and  since  the  deposi- 
tions, the  requests  for  admissions  and  interrogatories 
and  answers  thereto  are  not  "pleadings",  no  considera- 
tion should  have  been  given  to  these  documents  upon  the 
motion.  It  is  submitted  that  the  court  should  have  ruled 
on  the  motion  giving  consideration  only  to  the  pleadings 
(the  complaints  and  answers)  and  the  memorandum, 
and,  based  thereon,  denied  the  motion. 

Assuming,  for  the  sake  of  argument  only,  that  the 
court  was  justified  in  considering  the  other  papers 
which  it  apparently  considered,  it  is  submitted  that  the 
court  erred  both  in  fact  and  law  in  reaching  its  decision. 
The  Decision  erroneously  assumes  that  all  items  claimed 
in  the  pleadings  have  been  resolved  except  [R.  236]  : 

1.  whether  the  1962  loss  of  $905,861.47  was  an  or- 
dinary business  loss  and  not  a  capital  loss ; 

2.  whether  the  securities  on  hand  on  October  31, 
1961  were  a  form  of  inventory; 

3.  whether  the  federal  stock  transfer  tax  is  a  busi- 
ness expense. 

There  is  no  justification  whatsoever  for  such  an  as- 
sumption nor  is  there  anything  in  the  record  to  support 
it. 

As  these  three  actions  are  for  refund  of  income  taxes 
paid,  the  burden  is  on  the  plaintiff  to  prove  its  total 
income  and  expenses  to  sustain  the  overpayment  of  taxes 
urged.  As  the  defendant  has  urged  in  Royhark  v.  U.S., 
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218  F.  2d  164,  166  (9th  Cir.  1954)  and  in  many  other 

refund  suits : 

".  .  .  an  action  to  recover  taxes  is  in  the  nature  of 
an  action  for  money  had  and  received,  and  the  tax- 
payer must  show  the  tax  was  overpaid.  The  prin- 
ciple relied  on  by  the  Government  appears  to  be 
settled  law." 

There  is  nothing  before  the  Court  by  which  it  can  deter- 
mine whether  the  amounts  of  the  summary  judgments 
are  correct  or  not.  In  an  attempt  to  eliminate  any  issue 
with  respect  to  the  income  and  expenses  aside  from  deal- 
ings in  securities  for  the  loss  years  and  the  income  and 
expenses  aside  from  any  net  operating  loss  deduction  for 
the  years  sued  upon,  plaintiff  requested  defendant  to 
admit : 

(1)  that  for  the  1958  fiscal  3Tar  "The  correct  net 
taxable  income  for  said  year  was  $282,673.87  before 
deducting  any  net  operating  loss  deduction."  [R.  55.] 
Such  a  request  serves  to  narrow  the  issue  to  one  of  de- 
termining the  amount  of  any  carry-backs  and  carryovers 
from  other  years  to  said  year  in  order  to  arrive  at  the 
net  operating  loss  deduction  for  1958.  Internal  Revenue 
Code.  §  172(a).  Defendant  would  only  admit  {R.  67] 
that  "the  correct  net  taxable  income  for  fiscal  year 
ended  October  31,  1958  was  $282,673.87,  before  con- 
sidering the  net  operating  loss  carry-back  of  $186,229.90 
generated  from  fiscal  year  ended  October  31.  1961." 

(2)  that  for  the  1959  fiscal  year  "The  correct  net 
taxable  income  for  said  year  was  $499,596.76  before  de- 
ducting any  net  operating  loss  deduction."  [R.  56.]  De- 
fendant would  only  admit  [R.  69]  that  "the  correct  net 
taxable  income  for  fiscal  year  ended  October  31.  1959 
was  $499,596.76  before  considering  the  net  operating 
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loss  carry  back  of  $109,615.78  generated  from  fiscal 
year  ended  October  31,  1962."  This  again  is  an  illusory 
admission  and  does  not  relieve  plaintiff  of  proving  all 
its  deductions. 

(3)  that  for  the  1960  fiscal  year  "The  correct  net  tax- 
able income  for  said  year  was  $545,245.60  before  de- 
ducting any  net  operating  loss  deduction."  [R.  56.]  This 
was  denied  by  defendant.  [R.  71.] 

(4)  that  for  the  1961  fiscal  year  "The  operating  loss 
for  said  year  was  $194,522.36  before  considering  the  ad- 
ditional net  losses  from  dealings  in  securities."  [R.  57.] 
This  was  denied  by  defendant.  [R.  91.] 

(5)  that  for  the  1962  fiscal  year  "The  operating  loss 
for  said  year  was  $139,609.21  before  considering  the  ad- 
ditional net  losses  from  dealings  in  securities."  [R. 
57-8.]   This  was  denied  by  defendant.   [R.  92.] 

Thus,  neither  Greenwald's  affidavit  nor  any  admission 
or  answer  to  interrogatory  supplies  the  Court  with  the 
information  necessary  to  determine  the  correct  amount 
of  the  income  and  deductions  from  which  the  correct  tax 
can  be  computed.  This  problem  was  first  brought  to  the 
lower  court's  attention  in  the  Plaintiff's  Statement  of 
Genuine  Issues  [R.  229,  line  17.]  There  is  no  doubt  that 
if  the  defendant  would  not  admit  the  foregoing,  it  does 
constitute  a  triable  issue  of  fact,  necessary  for  the  com- 
putation of  any  overpayment  of  tax  under  the  Roy- 
bark  decision.  As  the  lower  court  pointed  out  at  164  F. 
Supp.  759,  762  (S.D.  Cal.  1952) : 

"Not  only  must  the  plaintiff  show  that  the  Com- 
missioner was  wrong,  but  he  must  go  further  and 
establish  the  essential  facts  from  which  a  correct 
determination    of    his    tax    liabilitv   can    be    made. 
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Lewis  V.   Reynolds,  284  U.S.  281,  283,   52  S.Ct.  j  I 
145,  76  L.Ed.  293;  Forbes  v.  Hassett,  1  Cir.,  124 
F.2d  925.  928;  Harvey  v.  Early,  4  Cir..  189  F.2d  , 
169;  Swift  Mfg.  Co.  v.  U.  S.,  12  F.Supp.  453,  456,  I  ^ 
81  Ct.Cl.  932.  The  taxpayer  must  show  that  he  has 
overpaid  his  tax  and  that  involves  a  redetermination 
of  his  entire  tax  liability.   Globe  Gazette  Printing 
Co.  V.  U.  S.,  13  F.Supp.  422,  425,  82  Ct.Cl.  586. 
He  must  show  the  exact  amount  to  which  he  is  en- 
titled. Helvering  v.  Taylor,  293  U.S.  507.  514,  55 
S.Ct.  287,  79  L.Ed.  623." 

For  the  1961  fiscal  year,  the  defendant  raised  an 
issue  which  would  affect  the  amount  of  the  net  operat- 
ing loss  deduction  for  the  1958  fiscal  year.  In  its 
Answer  to  the  First  Amended  Complaint  in  action  64- 
693  [R.  329],  the  defendant  urged  as  an  affirmative 
defense  [R.  330-1]  that  the  1961  corporate  gross  income 
was  understated  by  $88,564  as  the  result  of  failing  to 
report  the  entire  consideration  received  on  the  sale  of 
the  sliding  glass  door  business.  The  defendant  was  re- 
quested to  admit  [R.  56]  that  "In  April,  1961  the  tax- 
payer sold  all  of  its  assets  to  Cal-Tech  Systems  and  re- 
ceived in  cash  the  sum  of  $1,041,271.00  which  it  re- 
ported in  its  tax  return."  Defendant  denied  that  this  j  1 
was  the  sum  received.  [R.  71.]  In  plaintiff's  Statement 
of  Genuine  Issues,  plaintiff  posed  as  a  triable  issue  of 
fact:  "whether  plaintiff  reported  the  correct  proceeds 
from  the  sale  of  its  sliding  door  business  in  April, 
1961?"  [R.  229.]  Only  after  the  Court  on  August  30, 
1965  rendered  decision  in  defendant's  favor  did  defend- 
ant in  its  Opposition  to  the  Motion  to  Vacate  the  Deci- 
sion then  "acknowledge"  that  this  amount  constitutes  i  " 
the  correct  proceeds  from  the  sale.  [R.  256H.] 
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Similarly  with  respect  to  plaintiff's  genuine  issues  7 
and  8  [R.  229],  only  after  the  court's  Decision,  did  de- 
fendant decide  not  to  contest  these  issues  as  set  forth 
in  its  Memorandum  in  Opposition  to  the  Motion  to  Va- 
cate the  Decision.  [R.  2S6G.]  Prior  to  the  filing  of  this 
Memorandum  on  September  9,  1965  [R.  256A]  neither 
the  plaintiff  nor  the  lower  court  could  have  known  that 
the  defendant  would  change  its  position. 

this,  no  stipulation  could  be  reached  in  this  respect,  and 
even  at  the  time  the  court's  decision  on  the  motion  for 
summar}'  judgment  was  filed,  these  were  genuine  triable 
issues  of  fact  among  others  hereinafter  discussed  in  ad- 
dition to  those  posed  by  the  lower  court.  [R.  236.]  It  is 
submitted  that  the  motion  for  summary  judgment  should 
have  been  denied  based  on  the  foregoing  in  light  of  the 
judicial  construction  of  Fed.  R.  Civ.  P.  56. 

"On  appeal  from  an  order  granting  a  defendant's 
motion  for  summary  judgment  the  circuit  court  of 
appeals  must  give  the  plaintiff  the  benefit  of  every 
doubt."  Spragiic  v.  Vogt,  150  F.  2d  795,  800  (8th 
Cir.  1945). 

This  Court,  in  Griffith  v.  Utah  Pozvcr  &  Light  Co., 
226  F.  2d  661,  669  (9th  Cir.  1955),  concisely  set  forth 
the  criteria  which  a  trial  court  should  use  where  there 
has  been  a  demand  for  jury  trial : 

"The  federal  Constitution  gives  a  right  of  jury  trial 
in  a  contested  issue  in  a  law  action.  This  right  is 
positive  and  should  not  be  whittled  away  by  deci- 
sion of  contested  issues  by  the  judge  at  hearings  in 
camera  before  trial.   The  summary  judgment  rule 

■  does  not  confer  this  power  even  in  a  non-jury  case. 

■  '      The  remedy  can  be  invoked  only  when  complete 

■  absence  of  genuine  fact  issue  appears  on  the  face 
of  the  record.  Resort  to  summary  judgment  proce- 
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dure  is  futile  where  there  is  any  doubt  as  to  wheth- 
er there  is  a  fact  issue.  All  doubts  upon  the  point 
must  be  resolved  against  the  moving  party.  This 
Rule,  on  account  of  these  Hmitations,  was  not  in- 
tended to  be  used  as  a  substitute  for  a  regular  trial 
of  cases  where  'there  are  disputed  issues  of  fact 
upon  which  the  outcome  of  the  litigation  depends.' 
This  procedure  is  not,  and  of  right  ought  not  to  be, 
a  substitute  for  a  trial  by  jury  or  judge." 

As  in  New  and  Used  Auto  Sales  v.  Hansen,  245  F.  2d 
951,952  (9th  Cir.  1957), 

"The  trial  court  here  attempted  to  use  summary 
judgment  procedure  to  supply  the  place  of  plead- 
ings and  of  trial.  The  efficiency  of  this  device  to 
eliminate  from  congested  trial  dockets  cases  in 
which  there  is  no  substantial  dispute  of  fact  is  not 
denied,  nor  could  it  be.  But  this  circumstance  can- 
not be  used  as  an  excuse  to  hear  and  determine 
causes  which  are  not  before  the  court  by  pleading 
or  otherwise." 

In  light  of  the  numerous  hearings  reflected  in  the  doc- 
ket entries,  it  is  not  surprising  that  the  lower  court  ob- 
served that  more  time  has  been  wasted  in  these  mat- 
ters on  preliminary  motions,  hearings,  attempts  at  pre- 
trial, etc.  than  it  would  have  taken  to  try  them.  [R. 
264.]  However  true  this  may  be,  it  constitutes  no  rea- 
son for  a  trial  by  affidavit. 


'TRIAL  BY  AFFIDAVIT  IS  NO  SUBSTI- 
TUTE FOR  TRIAL  BY  JURY  WHICH  SO 
LONG  HAS  BEEN  THE  HALLMARK  OF 
'EVEN  HANDED  JUSTICE'"  Poller  v.  Col 
Broad.  System,  368  U.S.  464,  473  (1962). 
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"Rule  56(c),  Fed.  R.  Civ.  P.,  28  U.S.C.A.,  pro- 
vides that  a  motion  for  summary  judgment  should 
be  granted  'if  the  pleadings,  depositions,  and  ad- 
missions on  file,  together  with  the  affidavits,  if 
any,  show  that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party  is  entitled 
to  a  judgment  as  a  matter  of  law.'  Standards  for 
the  application  of  this  rule  have  been  thoroughly 
developed  by  this  court,  (citations)  While  it  is  the 
duty  of  the  trial  court  to  grant  a  motion  for  sum- 
mary judgment  in  an  appropriate  case,  the  relief 
contemplated  by  Rule  56  is  drastic  and  should  be 
applied  with  caution  to  the  end  that  the  litigants 
will  have  a  trial  on  bona  fide  factual  disputes.  Un- 
der the  rule  no  margin  exists  for  the  disposition  of 
factual  issues,  nad  it  does  not  serve  as  a  substitute 
for  a  trial  of  the  case  nor  require  the  parties  to  dis- 
pose of  litigation  through  the  use  of  affidavits.  The 
pleadings  are  to  be  construed  liberally  in  favor  of 
the  party  against  whom  the  motion  is  made,  but 
the  court  may  pierce  the  pleadings,  and  determine 
from  the  depositions,  admissions  and  affidavits,  if 
any,  in  the  record  whether  material  issues  of  fact 
actually  exist.  If,  after  such  scrutiny,  any  issue  as 
to  a  material  fact  dispositive  of  right  or  duty  re- 
mains the  case  is  not  ripe  for  disposition  by  sum- 
mary judgment,  and  the  parties  are  entitled  to  a 
trial."  Bushman  Const.  Co.  v.  Conner,  307  F.  2d 
888.892  (lOthCir.  1962). 

".  .  .  it  is  also  a  maxim  that  the  court,  on  a  mo- 
tion for  summary  judgment,  cannot  try  issues  of 
fact  but  can  only  determine  whether  there  arc  is- 
sues of  fact  to  be  tried:  and,  once  having  deter- 
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mined  this  affirmatively  must  leave  those  issues 
for  determination  at  a  trial."  Empire  Electronics 
Co.,  Inc.  V.  U.S.A.,  311  F.  2d  175,  179  (2d  Cir. 
1962). 

"And  all  reasonable  doubts  touching  the  ex- 
istence of  a  genuine  issue  as  to  a  material  fact 
must  be  resolved  against  the  party  moving  for  sum- 
mary judgment."  Traylor  v.  Black,  Sivalls  &  Bry- 
son.  Inc.,  189  F.  2d  213,  216  (8th  Cir.  1951). 

In  Knapp  v.  Kinsey,  249  F.  2d  797.  801    (6th  Cir. 
1957),  the  court  pointed  out  that 

"In  Begnaud  v.  White,  6  Cir.,  170  F.  2d  323, 
327,  we  said,  'The  authorities  indicate  that  the  trial 
judge  should  be  slow  in  passing  upon  a  motion  for 
summary  judgment  which  would  deprive  a  party  of 
his  right  to  a  trial  by  jury  where  there  is  a  reason- 
able indication  that  a  material  fact  is  in  dispute.' 
citing  Sartor  v.  Arkansas  Natural  Gas  Corp.,  321 
U.S.  620.  In  Lloyd  v.  United  Liquor  Corp.,  6  Cir., 
203  F.  2d  789,  793,  we  quoted  with  approval  from 
the  opinion  in  Doehler  Metal  Furniture  Co.  v. 
United  States,  2  Cir.,  149  F.2d  130,  135,  as  fol- 
lows, 'We  take  this  occasion  to  suggest  that  trial 
judges  should  exercise  great  care  in  granting  mo- 
tions for  summary  judgment.  *  *  *  Such  a  judg- 
ment, wisely  used,  is  a  praiseworthy  and  time-sav- 
ing device.  But,  although  prompt  despatch  (sic.)  of 
judicial  business  is  a  virtue,  it  is  neither  the  sole 
nor  the  primary  purpose  for  which  courts  have  been 
established.  Denial  of  a  trial  on  disputed  facts  is 
worse  than  the  delay.'  Other  cases  in  which  we  held 
that  summary  judgment  proceedings  did  not  afford 
the  losing  party  an  adequate  opportunity  to  develop 
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the  facts  and  should  not  have  been  used  are  Estepp 
V.  Norfolk  &  Western  Railway  Co.,  6  Cir.,  192 
F.  2d  889;  Bellak  v.  United  Home  Life  Insurance 
Co.,  6  Cir.,  211  F.2d  280,  283,  and  Hoy  v.  Prog- 
ress Pattern  Co.,  6  Cir.,  217  F.2d  701,  704." 

In  Kennedy  v.  Silas  Mason  Co.,  334  U.S.  249,  256 
(1947),  the  Supreme  Court  pointed  out  that 

"summary  procedures,  however  salutary  where  is- 
sues are  clear-cut  and  simple,  present  a  treacherous 
record  for  deciding  issues  of  far-flung  import,  on 
which  this  Court  should  draw  inferences  with  cau- 
tion from  complicated  courses  of  legislation,  con- 
tracting and  practice. 

"We  consider  it  the  part  of  good  judicial  admin- 
istration to  withhold  decision  to  the  ultimate  ques- 
tions involved  in  this  case  until  this  or  another 
record  shall  present  a  more  solid  basis  of  findings 
based  on  litigation  or  on  a  comprehensive  state- 
ment of  agreed  facts." 

Based  on  what  the  lower  court  had  before  it  in  de- 
termining the  motion  for  summary  judgment,  there  is 
no  doubt  that  inferences  were  drawn  despite  the  paucity 
of  facts  before  the  court.  It  is  submitted  that  there  was 
nothing  before  the  lower  court  bearing  on  the  plaintiff's 
intent  in  the  purchase  and  sale  of  securities.  In  Poller 
V.  Columbia  Broadcasting  System,  supra,  368  U.S.  at 
473,  the  Supreme  Court  concluded  that : 

"We  believe  that  summary  procedures  should  be 
used  sparingly  *  *  *  where  motive  and  intent  play 
leading  roles,  the  proof  is  largely  in  the  hands  of 
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the  alleged  conspirators,  and  hostile  witnesses 
thicken  the  plot.  It  is  only  when  the  witnesses  are 
present  and  subject  to  cross-examination  that  their 
credibility  and  the  weight  to  be  given  their  testi- 
mony can  be  appraised." 

In  Cross  v.  Urn  fed  States,  336  F.  2d  431.  433  (2d 
Cir.  1964),  the  like  principle  was  aptly  expressed  as  fol- 
lows: 

"Summary  judgment  is  particularly  inappropriate 
where  'the  inferences  which  the  parties  seek  to  have 
drawn  deal  with  questions  of  motive,  intent  and 
subjective  feelings  and  reactions.'  Empire  Elec- 
tronics Co.  V.  United  States,  311  F.2d  175,  180  (2d 
Cir.  1962) ;  See  Alabama  Great  So.  R.R.  v.  Louis- 
ville &  Nashville  R.R.,  224  F.  2d  1,  5  (5th  Cir. 
1955) ;  Subin  v.  Goldsmith,  224  F.  2d  753,  758  (2d 
Cir.  1955).'  'A  judge  may  not,  on  a  motion  for 
summary  judgment,  draw  fact  inferences.  *  *  * 
Such  inferences  may  be  drawn  only  on  a  trial.' 
Bragen  v.  Hudson  County  News  Co.,  278  F.  2d 
615,  618  (3d  Cir.  I960)." 

Even  where  the  underlying  physical  data  are  not  in 
dispute,  the  court  cannot,  on  motion  for  summary 
judgment,  determine  the  intention  of  the  parties  con- 
cerning transfer  of  title.  Empire  Electronics  Co.  v. 
United  States,  311  F.  2d  175,  178  (2d  Cir.  1962).  The 
inferences  of  fact  to  be  drawn  from  such  evidentiary 
facts  are  disputed  and  present  a  genuine  issue  as  to  a 
material  fact.  Ibid. 

"And  the  courts  have  often  held  that  genuine  is- 
sues of  material  fact  exist,  within  the  meaning  of 
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the  suniniar}^  judgment  rule,  where,  as  here,  rea- 
sonable men  differ  about  the  inferences  to  be 
drawn  from  undisputed  basic  facts." 

Tanaka  v.  Im.  &  Nat.  Scrv.,  346  F.  2d  438,  447 
(2dCir.  1965); 

Biiren  v.  Schein,  32  F.R.D.  218,  220  (E.D.  N.Y. 
1963)    [citing  Empire  Electronics]  ; 

Wintcy  Park  Tel.  Co.  v.  So.  Bell  Tel  &  Tel.  Co., 
181  F.  2d  341  (5th  Cir.  1950). 

The  plaintiff  here  urged  to  the  lower  court  as  gen- 
uine issues  [R.  229] : 

"3.     what  was  plaintiff's  intent  in  the  acquisi- 
tion and  disposition  of  securities? 

4.  what  plaintiff's  everyday  operation  of  its 
business  was  ? 

5.  what  activities  plaintiff  engaged  in  in  pur- 
suit of  its  securities  business?" 

This  Statement  of  Genuine  Issues  [R.  229]  was 
filed  pursuant  to  Local  Rule  3(d)(2)  for  the  Southern 
District  of  California  which  provides  in  pertinent  part: 
"Any  party  opposing  the  motion  may,  not  later 
than  three  days  prior  to  the  hearing,  serve  and  file 
a  concise  'statement  of  genuine  issues'  setting  forth 
all  material  facts  as  to  which  it  is  contended  there 
exists  a  genuine  issue  necessary  to  be  litigated." 

The  record  is  almost  barren  of  anything  bearing  on 
these  issues  and  the  only  findings  of  fact  remotely 
touching  thereon  are  Paragraphs  14,  15  and  16.  [R. 
282.]  Even  these  findings  are  not  responsive  to  the  fore- 
going issues  and  aside  from  finding  that  plaintiff  had 
a  substantial  number  of  stock  transactions  with  several 
brokers,   they  are   otherwise   phrased   in   the   negative. 
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There  is  nothing  to  indicate  what  the  plaintiff  did  do, 
or  to  indicate  what  the  plaintiff's  everyday  operation  of 
its  business  was. 

To  further  show  that  there  was  nothing  before  the 
court  by  which  it  could  determine  plaintiff's  intent, 
plaintiff's  president  Gerald  Woodman  stated  in  his  affi- 
davit [R.  258]  that 

"6.  The  taxpayer  at  various  times  made  attempts 
to  acquire  large  blocks  of  stock  with  a  view  to  ef- 
fecting public  distribution  thereof  and  with  a  view 
to  maintaining  a  market  therein. 

7.  During  its  1961  fiscal  year  the  taxpayer  pur- 
chased $3,023,313.91  worth  of  securities  which 
were  sold  for  $3,039,658.41  in  hundreds  of  differ- 
ent transactions.  During  its  1962  fiscal  year  the 
taxpayer  purchased  and  sold  in  the  course  of  its 
business  thousands  of  shares  of  stock  in  several 
hundred  different  transactions.  Inventories  were 
maintained  of  all  of  such  securities.  During  that 
year  the  taxpayer  sold  securities  with  a  cost  of 
$4,944,582.49  for  $4,038,721.02. 

8.  During  1961-62  taxpayer  was  actively,  directly 
and  continuously  engaged  in  the  business  of  buying 
and  selling  securities,  for  cash  and  on  margin,  deal- 
ing in  puts  and  calls,  and  selling  short.  Not  all  of 
taxpayer's  transactions  were  effected  through 
brokers.  At  no  time  did  taxpayer  purchase  or  sell 
any  securities  with  an  investment  motive.  At  var- 
ious times  taxpayer's  officers  dealt  directly  with 
principals.  The  taxpayer  had  no  other  business  ac- 
tivities after  April,  1961." 

If  evidence  of  the  foregoing  were  before  the  lower 
court,  there  is  no  doubt  but  that  it  would  shed  light 
on  the  issues  before  the  court. 


—33— 

After  its  Decision  the  lower  court  did  request  coun- 
sel to  advise  the  court  of  the  effect  on  its  decision,  if 
it  ignored  Greenwald's  affidavit.  [R.  261.]  It  is  sub- 
mitted that  there  would  have  been  little  before  the  lower 
court  if  it  had,  and  that  the  pleadings  do  not  allow  for 
the  result  reached. 

In  its  Decision  the  lower  court  erroneously  character- 
ized the  following  italicized  statements  as  "undisputed 
facts."  [R.  236.]  If  facts  not  elicited  from  the  plead- 
ings, admissions  and  interrogatories  were  to  have  been 
deleted,  as  is  done  below,  the  lower  court  quite  obvi- 
ously would  not  have  had  and  did  not  have  sufficient 
facts  from  which  to  make  ultimate  findings  of  fact  or 
formulate  a  legal  conclusion  as  to  the  correctness  of 
plaintiff's  contentions.  It  is  too  clear  for  citation  of  au- 
thority that  representations  of  fact  contained  in  memo- 
randa and  briefs  filed  by  counsel  do  not  constitute  ad- 
missions for  the  purposes  of  a  motion  for  summary 
judgment. 

"Prior  ^  April,  ii)6i,  plaintiff  w€ts  engaged  in 
the  business  ef  manufacturing  mi4  selling  sliding 
glass  doors  wnd-ei^  the  name  ef  Fullvi-rw  Corpora 
tioi'h  Source:  Plaintiff's  Pre-trial  Memorandum 
[R.  135].  /w  the  spring  ef  igdi  the  plaintiff  &e44 
substantially  hM  ef  it-s-  assets  t^  Ged  Tech  Systems, 
Inc.,  receiving  net  cash  proceeds  thcrefo'F  in  the 
mnennt  -ef  $1,041  ,jji.oo.  Source :  Greenwald  Affi- 
davit, 114  [R.  189].  This  had  been  denied  by  de- 
fendant in  response  to  plaintiff's  Request  for  Ad- 
missions #9  [R.  56.  71].  Thereafter  plaintiff 
changed  its  name  to  Mirro- Dynamics  Corporation, 
discontinued  its  sliding  glass  door  business  and 
applied  the  proceeds  fr-em  the  s-ate  fe  the  pw^^hse 
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ef  markcfabh  i-rciiriticc.  Source :  Greenwald  Affi- 
davit, ^4  [R.  189].  During  the  fiscal  years  ending 
October  31,  1961,  and  October  31.  1962,  the  plain- 
tiff purchased  and  sold  securities  and  conducted 
other  miscellaneous  stock  transactions  solely  for  its 
own  account.  During  these  years,  plaintiff  had  ac- 
counts with  several  established  brokerage  firms 
and  through  these  bought  a>id  sold  a  substantial 
number  of  securities,  sumniarics  &f  which  were  'Fe- 
cordcd  in  plaintiff's  g^-neral  ledger  imd-ri'  mi  €t€- 
count  entitled  'Stock  Invz-stincnt  Account  N-e-:  id^.' 
Source:  Greenwald  Affidavit,  IJS  [R.  189].  Plain- 
tiff had  denied  Defendant's  Request  for  Admis- 
sions #13  in  this  respect  [R.  99,  121].  Plaintiff 
filed  federal  income  tax  returns  for  the  years  end- 
ing October  31,  1961,  and  1962,  the  latter  reporting 
a  loss  of  $905,861.47  from  these  security  transac- 
tion mid  designating  ^ueh  fe*#  ^s  €t  capital  loss- 
Source:  Greenwald  Affidavit,  p  [R.  190].  Plain- 
tiff had  denied  Defendant's  Request  for  Admis- 
sions #2  in  this  respect  [R.  96,  118].  During  these 
years  neither  the  plaintiff  nor  its  officers  were 
members  of  any  stock  exchange,  nor  were  they 
licensed  or  registered  imth  the  Securities  and  Ex- 
change Commission  as  a  broker  or  dealer  in  market- 
able securities,  nor  zivre  they  licensed  or  registered 
bv  the  State  of  California  to  sell  marketable  securi- 
ties to  the  general  public." 

Although  some  of  the  foregoing  unsupported  facts 
may  be  immaterial,  nevertheless,  the  lower  court's  de- 
cision that  "under  the  above  facts,  and  as  a  matter  of 
law,  plaintiff's  loss  of  $905,861.47  was  a  capital  loss" 
[R.   237,   283]    does   not   withstand   scrutiny.    Patently 
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there  were  genuine  triable  issues  of  fact,  and  the  sum- 
mary judgments  should  be  reversed  and  a  jury  trial 
had.  It  should  be  noted  that  nowhere  in  the  Findings 
or  Conclusions  did  the  lower  court  conclude  that  there 
were  no  genuine  triable  issues  of  material  fact.  This 
alone  vitiates  the  judgments  under  this  Court's  opinion 
in  New  and  Used  Auto  Sales  v.  Hansen,  supra, 
245  F.  2d  at  953  (9th  Cir.  1957). 

III. 

tA  Taxpayer's  Business  of  Buying  and  Selling 
Securities  Generates  Ordinary  Income  or  Loss 
Even  if  It  May  Not  Inventory  Securities  Under 
Internal  Revenue  Regulations. 

The  trial  court  bottomed  its  Decision  on  the  premise 
that  plaintiff  could  prevail  only  if  it  were  a  dealer  and 
then  concluded  "as  a  matter  of  law  that  the  plaintiff 
is  not  a  dealer  within  the  meaning  of  the  Act."  [R. 
238-239.]  Paragraph  2  of  the  Conclusions  of  Law 
provides  [R.  283]  that  "The  plaintiff  is  not  a  dealer 
in  securities,  Schafer  v.  Helvering,  299  U.S.  171 
(1936);  Commissioner's  Regulations  1.471.5."  There  is 
no  finding  of  fact  that  the  plaintiff  is  or  is  not  a  dealer. 
[R.  277-282.] 

It  is  submitted  that  the  foregoing  authorities  bear 
only  on  the  question  of  whether  the  plaintiff  may  in- 
ventory its  securities  and  not  on  the  issue  of  whether  the 
business  of  buying  and  selling  securities  generated  or- 
dinary income  or  loss.  Although  there  appears  to  'oe 
authority  [e.g.  the  dictum  in  Booth  Nezvspapers,  Inc., 
303  F.  2d  916  (Ct.  CI.  1962)  cited  by  the  trial  court 
[R.  238]]  that  only  capital  stock  sold  by  dealers  in  the 
usual  course  of  their  business   is   not  a  capital  asset, 
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this is  not  the  law,  or  should  not  be  the  law,  in  light 
of  recent  judicial  interpretations  of  the  Internal  Reve- 
nue Code.  The  issue  relating  to  the  question  of  whether 
the  plaintiff  could  inventory  its  securities  w^as  initiated 
by  the  Internal  Revenue  Service  itself  when  it  main- 
tained that  since  this  taxpayer  priced  its  inventories  of 
manufactured  sliding  glass  doors  on  a  basis  of  cost  or 
market,  whichever  is  lower,  it  could  not  price  its  inven- 
tories of  securities  at  cost,  because  this  was  an  im- 
proper change  of  inventory  pricing.  [R.  259.]  Whether 
the  securities  are  priced  at  cost  or  market,  whichever  is 
lower,  or  at  cost  is  not  significant  in  the  instant 
actions  as  the  only  inventory  in  question  is  as  at 
October  31,  1961  and  both  the  years  1961  and  1962 
were  before  the  court.  If  the  taxpayer  were  required  to 
use  cost  or  market,  whichever  is  lower,  the  closing  in- 
ventory on  October  31,  1961  would  be  lower  with 
a  concomitant  reduction  in  1961  income.  Part  of  the 
loss  from  1962  would  be  shifted  to  1961.  This  would 
result  in  a  larger  operating  loss  carryback  from  the 
1961  year  to  1958,  and  a  smaller  carryback  from  1962 
to  1960.  [See  R.  87.]*  As  the  tax  rate  for  all  years 
concerned  its  52%.  the  method  of  inventory  pricing  is 
not  materially  significant.  However,  the  trial  court 
never  discussed  inventory  pricing  and  never  determined 
whether  the  plaintiff  did  maintain  inventories  of  its 
securities.  \Cf.  R.  258,  line  28.]  The  trial  court's 
decision  states  that  plaintiff's  securities  were  not  a 
form  of  "business  inventory  within  the  meaning  of  the 
Internal  Revenue  Act"  [R.  241.  line  14].  whatever  that 
means.  The  olaintiff  at  no  time  urged  that  they  were 


*There  would  be  no  effect  on  tlie  income  for  1962  or  anv  other 
vear.  as  all  securitie.';  were  sold  in  1962  and  there  was  no  ending 
inventory  of  securities. 
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business  inventory  and  merely  advanced  the  issue  raised 
by  the  Internal  Revenue  Service  as  to  what  was  the 
correct  method  of  inventory  pricing.  Whichever  method 
is  correct,  it  is  submitted  that  it  has  no  bearing  on 
whether  the  plaintiff's  securities  business  generated  or- 
dinary income  or  loss. 

It  is  conceded  that  in  order  to  inventory  securities  the 
Regulations  relating  to  inventories  prescribe  that  one 
must  be  a  dealer  within  the  definition  there  set  forth. 
However,  the  last  phrase  of  Reg.  §1.471-5,  and  its 
predecessor  Reg.  118,  §39.22(c)-5,  in  substantially  iden- 
tical language,  specifically  limits  the  Regulations'  defini- 
tion of  dealer  as  follows : 

"Taxpayers  who  buy  and  sell  or  hold  securities  for 
investment  or  speculation,  irrespective  of  whether 
such  buying  or  selling  constitutes  the  carrying  on 
of  a  trade  or  business,  and  officers  of  corpora- 
tions and  members  of  partnerships  who  in  their  in- 
dividual capacities  buy  and  sell  securities,  are  not 
dealers  within  the  meaning  of  this  section."  (Italics 
added. ) 

THE  INTERNAL  REVENUE  CODE  DOE.S 
NOT,  AND  NEVER  DID,  DEFINE  "DEALER" 
FOR  THE  PURPOSES  OF  THE  BUSINESS 
LOSS  PROVISIONS  (§172)  OR  THE  DEFINI- 
TION OF  CAPITAL  ASSETS  (§1221).  Further- 
more, the  Code  does  not  provide  that  only  dealers  in 
securities  are  entitled  to  ordinary  losses. 

Whether  plaintiff  was  a  dealer  within  the  meaning 
of  this  section  of  the  Regulations  (§1.471-5)  or  not. 
does  not  affect  the  question  of  whether  the  busi- 
ness of  buying  and  selling  securities  generated  ordinary 
losses,  but  only  bears  on  the  inventory  issue.  See  United 


I 


—38— 

States  V.  Chinook  Inv.  Co.,  136  F.  2d  984,  985   (9th 
Cir.  1943). 

Unfortunately  many  decisions  determining  whether 
securities'  transactions  resulted  in  capital  or  ordinary 
gains  or  losses  have  been  premised  on  a  trichotomy  with 
no  clearly  defined  boundaries  and  without  regard  to  the 
statutory  provisions.  This  trichotomy,  dealer — trader — 
investor,  is  not  delineated  either  in  the  Code  or  the 
Regulations,  and  means  different  things  to  different  peo-  j 
pie.  Some  of  the  problems  defining  the  status  of  a 
stockbroker,  e.g.  dealer,  broker,  investment  adviser,  etc., 
are  discussed  in  Levin  &  Evan,  "PROFESSIONAL-  i 
ISM  AND  THE  STOCKBROKER,"  XXI  The  Busi- 
ness Lawyer,  337  (Jan.  1966).  It  is  there  pointed  out 
(p.  339)  that  "The  stockbroker  may  also  serve  as  a 
dealer,  in  which  status  he  buys  or  sells  for  his  own,  j 
rather  than  his  customer's,  account.  In  this  status  as  a 
principal,  his  compensation  will  result  from  the  profit 
or  'spread'  which  he  is  able  to  make  on  the  various 
securities  he  sells." 

Consistent  with  this  definition   is   that  contained  in 
the    Securities    Exchange    Act    of    1934,    15    U.S.C.A.   « 
§78c  (1963  Ed.):  j 

"(a)  When  used  in  this  chapter,  unless  the  con-  I 

text  otherwise  requires — 

*     *     * 

(5)  The  term  'dealer'  means  any  person  en-  1 
gaged  in  the  business  of  buying  and 
selling  securities  for  his  own  account, 
through  a  broker  or  otherwise,  but  does 
not  include  a  bank,  or  any  person  inso- 
far as  he  buys  or  sells  securities  for  his 
own  account,  either  individually  or  in 
some  fiduciary  capacity,  but  not  as  a 
part  of  a  regular  business." 


^  —39— 

Apparently  the  lower  court  premised  its  conclusion 
that  the  plaintiff  was  not  a  dealer  on  the  admitted 
fact  that  plaintiff  bought  and  sold  securities  solely  for 
its  own  account.  Findings  of  Fact  14  and  15  [R.  282] 
state  that  the  stock  transactions  were  solely  for 
plaintiff's  account  and  were  through  several  established 
brokerage  firms.  The  lower  court's  Decision  concludes 
that  [R.  239] 

"Since  it  is  undisputed  that  the  plaintiff  pur- 
chased and  sold  securities  solely  for  its  own  account 
and  not  for  customers  in  the  ordinary  course  of  a 
trade  or  business  or  otherwise,  it  follows  as  a 
matter  of  law  that  the  plaintiff  is  not  a  dealer 
within  the  meaning  of  the  Act  and  that  the  se- 
curities are  capital  assets  and  may  not  properly  be 
considered  business  inventory."   (Italics  added.) 

Apparently  the  lower  court  was  confusing  the  concept 
of  "broker"  with  that  of  "dealer,"  as  the  facts  found 
fit  the  Congressional  definition  of  dealer,  set  forth 
above.  15  U.S.C.A.  §78c(a)(4)  (1963  Ed.)  defines  a 
broker  as  "any  person  engaged  in  the  business  of  ef- 
fecting transactions  in  securities  for  the  account  of 
others,  but  does  not  include  a  bank."  (Italics  added.)  The 
fact  that  the  lower  court  was  concerned  with  whether 
it  was  for  customers  indicates  that  it  did  not  have  in 
mind  whether  the  sales  were  to  customers  as  used  in 
Internal  Revenue  Code.  §1221(1).  which  contains  the 
statutory  definition  of  capital  asset.  Whether  plaintiff 
was  a  dealer  or  not  is  immaterial,  in  light  of  this 
Court's  ruling  in  United  States  v.  Chinook  Inv.  Co., 
136  F.  2d  984,  985  (9th  Cir.  1943)  that  "The  ques- 
tion before  us  relates  to  the  status  of  assets  rather 
than  to  the  status  of  the  taxpayer." 
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In  that  case,  the  taxpayer  had  been  organized  "to 
own,  buy,  sell,  or  to  acquire"  bonds,  stocks,  and  other 
securities. 

"For  many  years  it  regularly  followed  that  call- 
ing, maintaining  an  office  for  the  transaction  of 
its  business  and  buying  and  selHng  upwards  of 
$300,000  worth  of  securities  yearly.  Its  manage- 
ment kept  in  close  touch  with  the  market,  sub- 
scribed to  financial  periodicals,  and  bought  and 
sold  securities  at  private  sale,  'at  random,'  'over 
the  counter,'  and  'listed  securities.'  Unlisted  se- 
curities dealt  in  were  sometimes  those  of  local  com- 
panies with  whose  business  the  taxpayer  was  fa- 
miliar. Purchases  were  often  made  direct  from 
the  owners  of  stock,  and  taxpayer  was  frequently 
approached  by  brokers  who  had  securities  to  buy  or 
sell.  Persons  or  concerns  believed  to  be  interested 
in  making  sales  or  purchases  were  solicited,  and  se- 
curities were  bought  or  sold  when  it  was  thought 
the  market  justified.  The  transactions  were  not  on 
margin,  but  for  cash,  and  there  was  a  capital  turn- 
over about  once  each  year.  In  the  acquisition  of  se- 
curities, 'investment  was  not  the  idea  of  the  Com- 
pany.'" 136  F.  2d  at  984. 

This  Court  concluded  that  it  was  impossible  to  cate- 
gorize this  taxpayer  definitively,  despite  a  contention 
by  the  Government,  as  here,  that  the  taxpayer  was  not 
a  dealer  entitled  to  inventory  securities  under  Schafcr 
V.  Hclvenng  and  Regulation  94,  Art.  22(c)-5.  This 
regulation,  the  precursor  of  §1.471-5,  was  deemed  irrele- 
vant to  the  issue  and  the  Schafer  case  ruled  to  be  not 
decisive.  Since  the  taxpayer  was  regularly  engaged  in 
the  business   of  buying  and  selling  stocks   and  bonds. 
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and  the  securities  dealt  in  were  held  primarily  for  sale 
to  customers  in  the  ordinary  course  of  the  taxpayer's 
business  and  not  for  investment  or  speculation,  the  tax- 
payer's losses  were  not  capital  losses.  "The  statute  ap- 
pears to  speak  for  itself."  136  F.  2d  at  985. 

Aside  from  the  issue  regarding  securities'  inventory, 
the  pertinent  language  of  the  statute,  §1221(1),  insofar 
as  this  taxpayer  is  concerned,  excludes  from  the  defini- 
tion of  capital  assets : 

"property  held  by  the  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of  his  trade  or 
business." 

Each  phrase  in  this  exclusionary  clause  bears  analysis. 

A.  PROPERTY  Held  by  the  Taxpayer  Primarily  for  Sale 
to  Customers  in  the  Ordinary  Course  of  His  Trade  or 
Business. 

In  the  Chinook  Inv.  case,  supra,  this  Court  held  (136 
F.  2d  at  985)  that  securities  were  "property"  within 
the  meaning  of  the  predecessor  of  §1221(1),  §117(b). 

B.  Property  Held  by  the  Taxpayer  Primarily  for  Sale  to 
Customers  in  the  Ordinary  Course  of  His  TRADE  or 
BUSINESS. 

Congress  has  not  defined  the  phrase  "trade  or  busi- 
ness." See  Kales  v.  Com'r,  101  F.  2d  35,  37,  38  (6th 
Cir.  1939),  cited  in  MUIcr  v.  Com'r,  102  F.  2d  476, 
480-481  (9th  Cir.  1939).  "Despite  statements  that  the 
words  'trade  or  business'  have  'many  shades  of  mean- 
ing, and  are  subject  to  colloquial  abuses,'  Hughes  v. 
C.I.R.,  38  F.2d  755,  759  (10  Cir.  1930),  the  courts, 
quite  understandably,  have  not  regarded  the  various  sec- 
tions of  the  Code  using  that  term  as  water-tight  com- 
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partments."  Trent  v.   Com'r,  291   F.  2d  669,  671    (2fl 
Cir.  1961). 

Although  the  findings  of  fact  do  not  reflect  the 
taxpayer's  trade  or  business,  the  lower  court's  Decision 
indicates  that  the  judge  apparently  feh  [R.  243]  that 
the  taxpayer  was  "engaged  in  the  business  of  buying 
and  selling  securities  on  its  own  behalf"  and  was  "at  the 
most  a  trader  on  his  (sic)  own  account." 

However,  it  is  the  law  of  this  Circuit,  based  on  Stone 
V.  United  States,  164  U.S.  380,  383,  that: 

".  .  .  when  the  trial  court  does  make  formal  find- 
ings, they  alone  serve  as  the  court's  findings  of 
fact.  In  the  words  of  the  Supreme  Court:  'We 
are  not  at  liberty  to  refer  to  the  opinion  for  the 
purpose  of  eking  out,  controlling  or  modifying  the 
scope  of  the  findings.'  "  Ohlinger  v.  United  States, 
219F.  2d310,  311  (9th  Cir.  1955). 

Accordingly,  there  is  nothing  in  the  record  (United 
States  V.  U.S.  Gypsum  Co.,  51  F.  Supp.  613,  634  (D.C. 
D.C.  1943))  determining  what  the  taxpayer's  business 
was.  Apparently,  the  defendant  took  the  position  in  its 
motion  for  summary  judgment  that  "Whether  or  not  the 
plaintiff  was  in  the  business  of  buying  and  selling  se- 
curities per  se  is  not  material  to  a  determination  of 
whether  or  not  its  securities  were  capital  assets."  [R. 
205.]  Yet,  after  the  lower  court's  Decision  was  filed, 
the  defendant  apparently  "acknowledged"  in  its  Memo- 
randum in  Opposition  filed   September  9,   1965,*  that 


*Prior  to  the  lower  court's  Decision  and  this  "acknowledge- 
ment," there  was  nothing  hefore  the  court  from  which  it  could 
determine  the  taxpayer's  motives  and  intent  in  order  to  satisfy  the 
criteria  set  forth  in  the  very  case  which  the  trial  court  cited   [R. 


[R.  256H]  "plaintiff  was  in  the  business  of  buying 
and  selling  marketable  securities  for  a  profit"  and  con- 
ceded the  veracity  of  plaintiff's  response  to  Interroga- 
tory 12  [R.  125]: 

"The  purpose  of  plaintiff's  purchases  and  sales  of 
securities,  puts  and  calls,  and  rights  to  purchase  se- 
curities was  in  each  instance  in  furtherance  of  its 
business,  the  business  of  buying  and  selling  securi- 
ties to  make  a  profit  as  soon  as  possible.  The  plain- 
tiff at  no  time  purchased  or  sold  securities  with  an 
investment  motive  ..." 

The  cases  discussing  what  activities  will  result  in  the 
status  of  a  trade  or  business  have  yielded  myriad  cri- 
teria for  the  various  sections  of  the  Code,  requiring 
such  a  determination. 

As  early  as  1931,  the  Commissioner  of  Internal 
Revenue  ruled  in  Mim.  3883,  X-2  Cum.  Bull.  180,  that 
"Whether  or  not  a  taxpayer's  activities,  and  particularly 
his  activities  involving  stock  market  transactions,  con- 
stitute a  'trade  or  business'  as  that  term  is  contem- 
plated by  the  statutory  provisions  is  purely  a  question 
of  fact  in  each  case,  and  no  general  rule  can  be  laid 
down  which  would  be  determinative  of  this  issue  in  all 
cases  in  which  the  question  arises."  Among  the  cases 
cited  by  the  Commissioner  was  Ignaz  Schwinn,  9 
B.T.A.    1304    (1928),   acq.    VII-1    Cum.    Bull.    28,    in 

238],  Booth  Newspapers,  Inc.  v.  U.S.,  303  F.  2d  916,  921   [Ct. 

CI.  1962]  : 

"Thus  the  circumstances  of  the  transaction  (its  factual  back- 
ground, the  necessities  of  the  particular  business  involved  at 
the  particular  time  involved,  and  the  intentions  of  the  tax- 
payer, both  at  the  time  the  securities  were  originally  pur- 
chased and  at  the  time  they  were  disposed  of)  are  of  crucial 
importance  in  the  resolution  of  these  cases.  The  fact  that 
securities  are  'property,'  in  the  broad  sense  of  that  term,  is 
not  conclusive." 


which  it  was  held  that  where  the  taxpayer  devoted  the 
largest  part  of  his  business  time  to,  and  made  the  most 
money  from,  speculating  in  stocks,  grain  and  other  com- 
modities, and  had  large  sums  of  money  involved  in  his 
margin  dealings,  having  had  112  transactions  in  com- 
modities and  IS  in  securities  in  1923,  and  91  transac- 
tions in  commodities  and  30  in  securities  in  1924,  the 
taxpayer's  loss  resulting  from  the  purchase  and  sale  of 
2,300  shares  of  Anaconda  copper  stock  was  a  loss  sus- 
tained in  1924  with  respect  to  property  held  primarily 
for  sale  in  the  course  of  the  taxpayer's  trade  or  busi- 
ness and  not  a  capital  loss.  In  Siiydcr  -c'.  Com'r,  295 
U.S.  134  (1935),  reh.  den.  55  S.  Ct.  913,  the  Supreme 
Court  indicated  that,  although  in  that  case  the  taxpayer 
did  not  allege  or  attempt  to  prove  that  he  had  devoted 
the  major  part,  or  any  substantial  part,  of  his  business 
day  to  his  transactions,  if  he  had  done  so  the  result  of 
the  case  might  have  been  different.  The  Court  stated : 
"It  is  also  true  that  the  Department  has  ruled,  and  the 
board  has  held,  that  a  taxpayer  who,  for  the  purpose 
of  making  a  livelihood,  devotes  the  major  portion  of  his 
time  to  speculating  on  the  stock  exchange  may  treat 
losses  thus  incurred  as  having  been  sustained  in  the 
course  of  a  trade  or  business,"  citing  Igiiaz  Schzvinii, 
supra.  The  taxpayer  should  at  least  be  allowed  to  prove 
its  activites  in  this  regard,  and  not  be  summarily  de- 
nied this  opportunity  by  having  the  case  decided  on  a 
motion  for  summary  judgment. 

This  Court,  in  Maloney  v.  Spencer,  172  F.  2d  638, 
640  (9th  Cir.  1949).  spelled  out  the  criteria  for  deter- 
mining the  taxpayer's  business  status  as  follows : 

"Here  the  taxpayer's  activities  were  'extensive,  va- 
ried, continuous  and  regular'  as  in  Daily  Journal 
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Co.  V.  Commissioner,  9  Cir.,  135  F.  2d  687,  688, 
and  Miller  v.  Commissioner,  9  Cir.,  102  F.  2d  476. 
Here  is  the  'frequency  and  continuity  of  the  trans- 
action' resulting  in  a  business  status  of  Commis- 
sioner V.  Boeing.  9  Cir.,  106  F.  2d  305,  319,  cer- 
tiorari denied  308  U.S.  619,  60  S.  Ct.  295,  84  L. 
Ed.  517.  Here  the  taxpayer  was  engaged  in  two 
businesses  as  in  Daily  Journal  Co.  v.  Commission- 
er, supra,  135  F.  2d  689,  and  Harvey  v.  Commis- 
sioner, 9  Cir.,  171  F.  2d  952.  Like  the  instant  case 
are  Fackler  v.  Commissioner,  6  Cir.,  133  F.  2d  509; 
Kales  V.  Commissioner,  6  Cir.,  101  F.  2d  35,  122 
A.L.R.  211;  Foss  v.  Commissioner,  1  Cir.,  75  F. 
2d  326. 

"Here  is  the  'regularity'  as  distinguished  from  the 
'isolated  or  occasional  transactions'  of  Burnet  v. 
Clark,  287  U.S.  410,  424,  425,  53  S.  Ct.  207,  77 
L.  Ed.  397  and  Dalton  v.  Bowers,  287  U.S.  404,  53 
S.  Ct.  205,  77  L.  Ed.  389.  Also  is  the  multiplicity 
of  transactions  required  by  the  several  leases  creat- 
ing a  business  obligation  to  the  corporations  as  dis- 
tinguished from  the  'single  transaction'  occurring 
in  the  'lifetime'  of  the  taxpayer  'but  once'  of  Dep- 
uty V.  DuPont,  308  U.S.  488,  495,  60  S.  Ct.  363,  84 
L.  Ed.  416." 


".  .  .  one  may  be  'regularly  engaged  in  the  business 
of  buying  and  selling  corporate  stocks.'  "  Snyder  v. 
Com'r,  295  U.S.  134,  139  (1935).  "A  trader  on  an  ex- 
change, who  makes  a  living  in  buying  and  selling  se- 
curities or  commodities,  may  be  said  to  carry  on  a 
'business';"  BcdcU  v.  Com'r,  30  F.  2d  622,  624  (2d 
Cir.  1929).  For  the  purpose  of  determining  the  taxabil- 
ity of  non-resident  aliens,  the  courts  have  generally  held 
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that  "extensive  trading  in  stocks  and  commodities  con- 
stituted engaging  in  trade  or  business  within  the  mean- 
ing of  the  statute.  See  Sn3-der  v.  C.I.R.,  295  U.S.  134, 
139,  55  S.  Ct.  7Z7,  79  L.  Ed.  1351;  Field  v.  C.I.R., 
2  Cir.,  139  F.  2d  465;  Adda  v.  C.I.R.,  10  T.C.  273, 
affirmed,  4  Cir.,  171  F.  2d  457,  certiorari  denied  336 
U.S.  952,  69  S.  Ct.  883,  93  L.  Ed.  1107;"  Contr  v. 
Nubar,  185  F.  2d  584,  588  (4th  Cir.  1950). 

Although  the  Adda  case  cited  in  Nubar  involved 
commodities  and  not  stocks,  the  language  of  the  Tax 
Court,  10  T.C.  273,  277,  affirmed  per  curiam,  171  F. 
2d  457  (4th  Cir.  1948)  cert,  denied  336  U.S.  952, 
shows  that  the  Government  there  urged  the  position 
taken  by  this  taxpayer: 

"Trading  in  commodities  for  one's  own  account 
for  profit  may  be  a  'trade  or  business'  if  suffi- 
ciently extensive.  Fuld  v.  Commissioner,  139  F.  2d 
465;  Norbert  H.  Wiesler,  6  T.C.  1148,  affirmed 
without  discussion  of  this  point  161  F.  2d  997.  The 
respondent  determined  that  the  petitioner  was  en- 
gaged in  trade  or  business  in  the  United  States. 
While  the  number  of  transactions  or  the  total 
amount  of  money  involved  in  them  has  not  been 
stated,  it  is  apparent  that  many  transactions  were 
effected  through  different  brokers,  several  ac- 
counts were  maintained,  and  gains  and  losses  in 
substantial  amounts  were  realized.  This  evidence 
shows  that  the  trading  was  extensive  enough  to 
amount  to  a  trade  or  business,  and  the  petitioner 
does  not  contend,  nor  has  he  shown  that  the  trans- 
actions were  so  infrequent  or  inconsequential  as 
not  to  amount  to  a  trade  or  business." 
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In   Fuld   V.    Com'r,    139   F.    2d   465,   469    (2d   Cir. 
1943),  the  court  concluded  that 

"it  may  fairly  be  said  that  persons  engaged  in 
speculating  through  brokers  whether  in  merchan- 
dise or  in  securities  may  equally  hold  themselves 
out  as  engaged  in  business.  We  so  held  in  Winmill 
V.  Commissioner,  2  Cir.,  93  F.  2d  494,  and  while 
that  decision  was  reversed  in  Helvering  v.  Winmill, 
305  U.S.  79,  59  S.  Ct.  45,  83  L.  Ed.  52,  the  re- 
versal was  only  on  the  ground  that  brokers'  com- 
missions in  such  a  business  were  to  be  treated  as 
part  of  the  price  of  securities  rather  than  as  a  cur- 
rent expense  of  the  business.  See  also,  Neuberger 
V.  Commissioner,  2  Cir.,  104  F.  2d  649,  reversed 
on  other  grounds,  311  U.S.  83,  61  S.  Ct.  97,  85  L. 
Ed.  58.  The  Supreme  Court  in  Spreckels  v.  Com- 
missioner, 315  U.S.  626,  62  S.  Ct.  777,  86  L.  Ed. 
1073,  apparently  assumed  that  a  taxpayer  buying 
and  selling  securities  on  his  own  account  was  en- 

I  gaged  in  a  trade  or  business,  through  there  again 
the  critical  question  was  whether  the  commissions 
paid  a  broker  by  one  speculating  on  his  own  ac- 
count were  part  of  the  cost  of  the  securities  or  a 
business  expense." 

This  Court  in  numerous  instances  has  had  occasion 
to  consider  what  is  a  trade  or  business  in  connection 
with    other    "property,"    viz.    real    estate.    In    Pool   v. 
Com'r,  251  F.  2d  233,  235  (9th  Cir.  1957),  cert,  denied, 
356  U.S.  938,  this  Court  cited  from  Stockton  Harbor 
Ind.  Co.  V.  Com'r,  216  F.  2d  638,  650  (9th  Cir.  1954) : 
"What  is  and  what  is  not  trade  or  business  and 
when  property  is  or  is  not  held  for  sale  to  custom- 
ers are  questions  of  fact. 
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"Provisions  similar  to  the  one  under  discussion 
have  been  part  of  our  tax  statutes  for  many 
years.  Courts  have  sought  to  evolve  criteria  by 
which  to  determine  whether  a  person  or  an  associa- 
tion was  engaged  in  business.  More  particularly, 
they  have  tried  to  establish  criteria  by  which  to 
determine  whether  real  property  is  held  for  in- 
vestment or  sale  to  customers  in  the  ordinary 
course  of  business.  Many  tests  have  been  proposed 
by  this  and  other  courts.  Among  them  are :  (1)  the 
nature  of  the  acquisition  of  the  property.  (2)  fre- 
quency and  continuity  of  sales  over  a  period  of 
time,  (3)  the  nature  and  extent  of  the  taxpayer's 
business,  (4)  the  activity  of  the  seller  about  the 
property,  such  as  the  extent  of  his  improvements 
or  his  activity  in  promoting  sales,  (5)  the  extent 
and  substantiality  of  the  transaction  and  the  like. 
*  *  *  But  in  the  last  analysis,  each  case  must  be 
determined  upon  its  own  specific  facts,  for  none 
of  these  incidences  are  present  in  all  cases." 

There  is  no  doubt  but  that  this  Court's  decisions 
compel  the  conclusion  that  §1221(1)  must  be  consist- 
ently construed  by  this  Court  irrespective  of  the  nature 
of  the  property  under  consideration,  whether  securities, 
cattle,  hogs,  or  real  property.  United  States  v.  Chinook 
Inv.  Co.,  supra,  136  F.  2d  at  985  (9th  Cir.  1943).  One 
of  the  earliest  decisions  from  this  Court  on  business 
status  was  Com'r  v.  Boeing,  106  F.  2d  305  (9th  Cir. 
1939),  cert,  denied,  308  U.S.  619,  involving  the  question 
of  whether  the  taxpayer  was  in  the  business  of  selling 
logs.  This  Court  concluded  at  page  309  that  "the  facts 
necessary  to  create  the  status  of  one  engaged  in  a  'trade 
or  business'   revolve  largely  around   the   frequency  or 


continuity  of  the   transactions   claimed  to   result   in   a 
'business'  status." 

The  legislative  history  of  this  section  is  necessary  to 
orient  the  Court  as  various  decisions  have  dealt  with 
predecessor  sections  as  amended  from  time  to  time. 

Prior  to  1921  there  was  no  provision  in  the  income 
tax  law  for  extraordinary  treatment  of  gains  from  the 
sale  of  capital  assets.  The  Revenue  Act  of  1921  added 
a  section  defining  capital  assets  as  "property  ac- 
quired and  held  by  the  taxpayer  for  profit  or  invest- 
ment for  more  than  two  years  .  .  .  but  does  not  include 
.  .  .  stock  in  trade  of  the  taxpayer  or  other  property 
of  a  kind  which  would  properly  be  included  in  the  in- 
ventory of  the  taxpayer.  .  ."  §206(a)f6),  Act  of  No- 
vember 23,  1921,  c.  136,  42  Stat.  227,  232.  The  result 
of  this  addition  was  to  grant  preferential  treatment  to 
sales  of  certain  assets  excluding  property  which  under 
the  best  accounting  practice  for  the  particular  trade  or 
business  in  question  would  be  considered  stock  in  trade 
or  inventory  items.  H.  Rep.  No.  350.  67th  Cong.,  1st 
Sess.,  pp.  10-11  [1939-1  Cum.  Bull.  (Part  2)  176];  S. 
Rep.  No.  275,  67th  Cong.,  1st  Sess.,  pp.  12-13  [1939-1 
Cum.  Bull.  (Part  2)  189-190].  Since  real  estate  would 
not  ordinarily  be  included  in  an  inventory,  it  did  not 
fall  into  the  exclusion  and  gains  from  the  sale  thereof 
would  always  be  capital  gains. 

In  1924  the  definition  of  capital  assets  was  amended 
by  adding  to  the  excluded  items  "property  held  by  the 
taxpayer  primarily  for  sale  in  the  course  of  his  trade  or 
business."  Rev.  Act  of  1924,  §208(a)(8),  Act  of  June 
2,  1924.  c.  234,  43  Stat.  253.  The  purpose  of  this 
amendment  was  said  to  be  "to  remove  any  doubt  as  to 
whether  property  which  is  held  primarily  for  resale  con- 
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stitutes  a  capital  asset,  whether  or  not  it  is  the  type  of 
property  which  under  good  accounting-  practice  would 
be  included  in  the  inventory."  H.  Rep.  No.  179.  68th 
Cong.,  1st  Sess.  p.  19  [1939-1  Cum.  Bull.  (Part  2) 
255];  S.  Rep.  No.  398,  68th  Cong.,  1st  Sess..  p.  22 
[1939-1  Cum.  Bull.  (Part.  2)  281].  Under  this  version 
of  the  statute  a  taxpayer  carrying  on  "business  through 
agents  whom  he  supervises"  for  the  purpose  of  selling 
land,  was  held  to  have  ordinary  gain  from  sales  of  land 
which  had  been  held  primarily  for  sale  in  the  course  of 
his  business.  SiicI!  r.  Com'r,  97  F.  2d  891,  893  (5th 
Cir.  1938);  Richards  v.  Com'r.  81  F.  2d  369  (9th 
Cir.  1936). 

If  x\ppellant  were  afforded  an  opportunity  to  lay 
before  a  jury  the  extent  of  its  0}ily  activities  during 
the  period  in  question,  it  could  clearly  establish  that 
its  trade  or  business  was  buying  and  selling  securities. 
See,  Kelley  v.  Com'r,  281  F.  2d  527,  529  (9th  Cir. 
1960). 

C.  Property  Held  by  the  Taxpayer  Primarily  for  Sale  to 
CUSTOMERS  in  the  Ordinary  Course  of  His  Trade  or 
Business. 

In  1934  Congress  amended  the  statutory  exception 
to  read  "property  held  by  the  taxpayer  primarily  for 
sale  to  customers  in  the  ordinary  course  of  his  trade 
or  business."  Revenue  Act  of  1934.  §1 17(b),  Act  of 
May  10,  1934,  c.  277.  48  Stat.  680  (words  in  italics 
added  in  1934).  According  to  the  House  Conference  re- 
port, this  was  done  to  make  "it  impossible  to  contend 
that  a  stock  speculator  trading  on  his  own  account  is  not 
subject  to  the  provisions  of  section  117."  H.  Conf.  Rep. 
No.  1385.  73rd  Cong.,  2nd  Sess..  p.  22  (Amend.  No.  66) 
[1939-1  Cum.  Bull.  (Part  2)  632].  However,  the  sig- 
nificance of   the  additional   words   was   considered   by 
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this  Court  in  Ehrman  v.  Com'r,  120  F.  2d  482,  485 
(9th  Cir.  1941),  cert,  denied  314  U.S.  668.  In  that  case 
it  was  "urged  that  the  addition  of  these  words  indicate 
an  intention  by  Congress  to  exclude  from  taxation  as 
ordinary  gains  sales  such  as  the  ones  with  which  we  are 
here  concerned." 

"We  do  not  agree.  Tf.  as  we  have  held  the  fact 
to  be  here,  the  taxpayers  were  in  the  'trade  or 
business'  of  real  estate  subdivision,  then  certainly 
the  sales  of  lots  were  to  'customers'  in  the  'ordi- 
nary' course  of  that  business." 

This  conclusion  is  apparently  consistent  with  the  cur- 
rent position  of  the  Government,  as  urged  to  the  Su- 
preme Court  in  its  brief  in  the  Malat  case,  supra.  In 
response  to  the  taxpayer's  contention  that  a  sale  be- 
tween joint  venturers  was  not  a  sale  to  customers  in 
the  ordinary  course  of  business,  the  Solicitor  General 
argued  (pp.  29-30) : 

"The  courts  have  long  held  that  anyone  engaged  in 
the  business  of  selling  property  sells  it  to  customers 
_^       whenever  he  finds  someone  who  will  purchase  it. 
^-      In  one  frequently  cited  case  the  Board  of  Tax  Ap- 
peals held  that : 

Where,  as  here,  one  is  regularly  engaged  in 

the  business   of   buying  and   selling   real   estate, 

as  was  petitioner,  any  person  who  can  be  found 

-  to  buy  such  property  is  a  customer  as  that  term 

W^         is  ordinarily  understood,  and  where  such  prop- 

^B        erty  is  held  for  sale  under  such  circumstances  it 

^V        must  be  deemed  to  be  held  for  sale  to  customers 

within   the   meaning   of   the   statute.    [Black   v. 

Commissioner,  45  B.T.A.  204,  210.] 

^       As  Judge  Learned  Hand  stated  the  same  principle, 
H      those  'whose  custom  the  taxpayer  seeks  *  *  *  are 
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his  "customers."  '  Goldsmith  v.  Commissioner,  143 
F.  2d  466,  468  (C.A.  2),  certiorari  denied,  323  U.S. 
774.  See  also  Gamble  v.  Commission,  decided  Oc- 
tober 27,  1955  (P-H  Memo  T.C.,  para.  55,289, 
affirmed,  242  F.  2d  586  (C.A.  5)  ('one  engaged  in 
the  continuous  purchase  and  sale  of  property,  as  this 
petitioner  was,  has  dealings  with  a  "customer" 
whenever  he  sells.') ;  Pennroad  Corp.  v.  Commis- 
sioner, 261  F.  2d  325,  330  (C.A.  3),  certiorari  de- 
nied sub  nom.  Madison  Fund,  Inc.  v.  Commission- 
er, 359  U.S.  958;  Stockton  Harbor  Industrial  Co. 
V.  Commissioner,  216  F.  2d  638  (C.A.  9),  certi- 
orari denied,  349  U.S.  904.  Cf.  Watson  v.  Com- 
missioner, 345  U.S.  544." 

The  Tax  Court  has  adopted  a  like  view  with  respect 
to  the  sale  of  patents.  M.  L.  Lockhart,  16  TCM  474, 
477;  H.  T.  Avery,  47  B.T.A.  538. 

Although  the  statute  may  have  been  amended  in 
1934,  with  security  traders  in  mind,  there  is  nothing  in 
the  statute  limiting  the  application  of  the  language  there 
set  forth  to  stock  speculators  or  otherwise.  As  the  Su- 
preme Court  pointed  out  in  its  very  recent  decision  in 
Malat,  supra,  383  U.S.  at  572 : 

"The  purpose  of  the  statutory  provision  with  which 
we  deal  is  to  differentiate  between  the  'profits  and 
losses  arising  from  the  everyday  operation  of  a 
business'  on  the  one  hand  (Corn  Products  Co.  v. 
Commissioner,  350  U.S.  46,  52)  and  'the  realiza- 
tion of  appreciation  in  value  accrued  over  a  sub- 
stantial period  of  time'  on  the  other.  {Commis- 
sioner V.  Gillette  Motor  Co.,  364  U.S.  130,  134). 
A  literal  reading  of  the  statute  is  consistent  with 
this  legislative  purpose." 
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In  view  of  this  Court's  decision  in  United  States  v. 
Chinook  Inv.  Co.,  supra,  136  F.  2d  at  985,  that  §1 17(b) 
of  the  Revenue  Act  of  1936.  containing  substantially 
identical  language  to  §1221(1),  "is  not  concerned  with 
securities  alone,  but  deals  with  all  'property,'  "  and  that 
there  was  a  "regular  business  roughly  comparable  with 
that  of  a  dealer  in  hogs  or  cattle  or  town  lots,  finding 
its  customers  where  it  could.",  there  is  no  doubt  that  the 
statute  must  be  read  and  interpreted  consistently  for 
those  whose  business  is  the  sale  of  securities,  hogs, 
cattle,  and  town  lots.  See,  Pool  v.  Com'r,  251  F.  2d 
233  (9th  Cir.  1957),  cert  denied,  356  U.S.  938. 

It  is  further  immaterial  how  a  taxpayer  conducts  his 
business,  whether  through  agents  or  brokers.  Welch  v. 
Solomon,  99  F.  2d  41,  43  (9th  Cir.  1938);  Margolis  v. 
U.S.,  337  F.  2d  1001,  1007,  reh.  339  F.  2d  357  (9th  Cir. 
1964).  As  a  necessary  corollary,  it  is  immaterial  that 
the  taxpayer's  agent  may  locate  a  purchaser  or  a  pur- 
chaser's agent  on  an  exchange.  The  method  of  selling 
described  in  the  Pool  case,  supra,  251  F.  2d  at  243-246, 
was  considered  immaterial  in  that  the  taxpayers  did  not 
deal  with  the  individual  purchasers  and  had  no  idea  who 
their  customers  were,  e.g.  "Most  of  the  paper  work  was 
in  the  name  of  the  taxpayers,  who  executed  escrow  in- 
structions and  deeds  in  blank  long  in  advance  of  a  sale." 
251  F.  2d  at  248.  Similarly,  this  Court,  in  characterizing 
as  ordinary,  and  not  capital,  gains  from  the  sale  of  sub- 
divided ranch  property  held  in  Kelley  v.  Com'r,  281  F. 
2d  527.  529  (9th  Cir.  1960) : 

^  "That  taxpayers  .  .  .  used  the  services  of  a  real 
estate  broker  in  transacting  sales  does  not  compel 
capital  gains  treatment.  See  Ehrman  v.  Commis- 
sioner. 120  F.  2d  607  r9th  Cir.)  cert,  denied.  314 
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U.S.  668  (1941);  Welch  v.  Solomon,  99  F.  2d  41 
(9th  Cir.  1938) ;  Richards  v.  Commissioner,  81  F. 
2d  369  (9th  Cir.  1936)." 

If  necessary,  expert  testimony  could  be  introduced  at 
a  trial  of  the  instant  actions  to  show  that  over-the- 
counter  brokers  who  inventory  unlisted  securities,  odd 
lot  dealers,  and  specialists  (see  Vaughn  v.  Com'r,  85  F. 
2d  497,  499  (2d  Cir.  1936),  cert,  denied,  299  U.S.  606). 
often  sell  securities  to  undisclosed  persons  through  bro- 
kers, at  the  same  time  realizing  ordinary  income  and  loss 
on  all  their  sales.  The  confusion  surrounding  the  vari- 
ous appellations  given  to  those  in  the  securities'  business 
is  shown  by  Judge  L.  Hand's  conclusion  in  Seeley  v. 
Helvering,  77  F.  2d  323  (2d  Cir.  1935).  In  that  case, 
which  involved  the  question  of  whether  the  taxpayer 
was  entitled  to  compute  his  income  by  use  of  inventories, 
the  taxpayer  was  "what  is  commonly  known  as  a  'floor 
trader,'  and  he  had  no  personal  customers."  Yet  in  hold- 
ing that  the  taxpayer  was  not  entitled  to  inventory  secu- 
rities because  he  did  not  fit  the  definition  of  dealer  set 
forth  in  the  regulations.  Judge  Hand  said:  "A  'floor 
trader'  would  indeed  be  quite  naturally  described  as  a 
'dealer  in  securities,'  but  nobody  would  think  of  calling 
him  a  'merchant'  with  'customers.'  "  77  F.  2d  at  324. 

In  light  of  the  foregoing  obfuscating  appellations 
given  to  those  in  the  business  of  dealing  in  securities,* 


*In  Dart  v.  Com'r.  74  F.  2d  845,  847  f4th  Cir.  1935),  an  action 
involving  the  deductibility  of  dividends  paid  consequent  to  a 
short  sale,  the  court  rejected  a  distinction  urged  by  the  Govern- 
ment that  there  was  a  difference  between  dealers  who  are  engaged 
in  carrying  on  a  trade  or  business  in  the  buying  and  selling  of 
securities  and  those  who  are  not  dealers  but  buy  and  sell  securities 
for  their  own  account.  This  opinion  allowing  such  short  dividends 
as  a  business  expense  was  followed  bv  this  Court  in  Com'r  V. 
WUsou,  163  F.  2d  680.  682  (9th  Cir.  1947)  cert,  denied  332  U.S. 
842. 
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it  is  quite  apparent  that  irrespective  of  whether  the  tax- 
payer knows  the  person  to  whom  he  sells,  whether  via 
the  medium  of  another  broker  or  through  an  exchange, 
if  he  is  in  the  business  of  buying  and  selling  securities, 
hogs,  cattle  or  town  lots,  the  same  result  should  obtain : 
ordinary  income  and  loss.  This  in  effect  is  the  result 
reached  in  Margolis  v.  Com'r,  ?>Z7  F.  2d  1001,  1004, 
reh.,  339  F.  2d  537  (9th  Cir.  1964),  in  which  this 
Court  concluded : 

"Where  one  is  engaged  in  the  business  of  buying 
and  selling  real  estate  on  as  broad  a  basis  as  was 
taxpayer,  the  fact  that  property  was  acquired  with 
the  intention  of  holding  it  for  a  substantial  period 
of  time  before  sale,  is  not  sufficient  to  constitute 
it  an  investment.  If  the  purpose  of  the  acquisition 
and  holding  and  the  only  manner  in  which  benefit 
was  to  be  realized  from  the  property  acquired  was 
ultimate  sale  at  a  profit,  its  acquisition  and  holding 
by  a  dealer  such  as  taxpayer  must  be  considered  to 
have  been  for  sale  to  customers  in  the  ordinary 
course  of  business." 

IV. 

Federal  Transfer  Taxes  Incurred  on  the  Sale  of 

Securities  by  a  Taxpayer  Whose   Business   Is 

■        That  of  Buying  and  Selling  Securities  Are  De- 

M       ductible  as  an  Ordinary  and  Necessary  Business 

I       Expense. 

Conclusion  of  Law,  paragraph  5,  unconditionally  pro- 
vides that  federal  stamp  taxes  paid  on  the  sale  of  secu- 
rities are  not  deductible  as  an  ordinary  and  necessary 
business  expense,  but  are  offsets  against  the  selling 
price. 
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Under  the  well-reasoned  decision  in  Hirshon  v.  U.S., 
113  F.  Supp.  444,  445  (Ct.  CI.  1953) : 

"If  one's  business  is  that  of  trading  in  stocks,  and 
if  he  must  pay  a  tax  whenever  he  trades,  the  tax 
would  seem  to  be  an  ordinary  and  necessary  busi- 
ness expense,  and  therefore  deductible  under  the  ex- 
press terms  of  the  statute." 

Accordingly,  such  federal  stamp  taxes  are  deductible 
by  this  taxpayer,  in  view  of  its  activities  in  buying  and 
selling  stocks,  and  the  net  operating  loss  for  the  1962 
fiscal  year  should  be  further  increased  by  $1,592.60.  the 
federal  transfer  taxes  paid  in  that  year. 

Conclusion. 

Since  the  District  Court  erred  in  denying  the  plaintiff 
the  right  to  a  trial  on  the  issues  involved,  the  judgment 
appealed  from  should  be  reversed. 

Respectfully  submitted, 

Wyshak  &  Wyshak, 
Robert  H.  Wyshak, 
Lillian  W.  Wyshak, 
Attorneys  for  Appellant. 

Dated:     September  19,  1966. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  Rules. 

Robert  H.  Wyshak 
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OPINION  BELOW 

The  decision  of  tlie  District  Court  is  reported  at 
47  F.  Siipp.  214.  The  findings  of  fact  and  concki- 
ions  of  law  (R.  277-284)  '  are  not  officially  reported. 

JURISDICTION 

This  appeal  involves  federal  income  taxes.  The 
axpayer  claims  to  have  overpaid  its  federal  income 
ixes  for  its  fiscal  years  ended  October  31,  1956,  1959, 
960.  (R.  3,  303,  334.)  Claims  for  refund  totalling- 
517,909.33  were  filed  on  September  6  (R.  4,  336)  and 
rovember  8,  1963  (R.  305).  Within  the  time  provided 
1  Section  6532  of  the  Internal  Revenue  Code  of  1954, 
n  ]\Iay  22,  1964,  the  taxpayer  brought  these  actions 

^  "R"  references  are  to  the  Transcript  of  Record  on  appeal. 

(1) 


in  the  District  Court  for  the  recovery  of  taxes  paidi 
(R.  2,  303,  334).  Jurisdiction  was  conferred  on  the; 
District  Court  by  28  U.S.C,  Sections  1340,  1346 
(a)(1).  The  actions  were  consolidated  for  trial  and 
decision.  (R.  52,  235,  278.)  Summary  judgment 
was  entered  on  November  23,  1965.  (R.  286.)  Withir 
60  days,  on  January  19,  1966,  a  notice  of  appeal  was 
filed.  (R.  289.)  Jurisdiction  is  conferred  on  this 
Court  by  28  U.S.C,  Section  1291. 

QUESTIONS  PRESENTED 

(1)  Whether  the  District  Court  correctly  held  that 
losses  from  the  sale  of  securities  by  the  taxpayer  were 
capital  losses. 

(2)  Whether  the  District  Court  correctly  held  that 
the  taxpayer  could  not  properly  inventory  its  se- 
curities. 

(3)  Whether  the  District  Court  properly  granted 
a  motion  for  sunnnary  judgment  in  favor  of  the 
Grovermnent. 

(4)  Whether  the  District  Court  correctly  held  that 
the  federal  stock  transfer  taxes  paid  by  the  taxj)ayer 
were  not  currently  deductible. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  statutes  and  regulations  are  set  forth  in  the 
Appendix,  infra. 

STATEMENT   OF  FACTS 

The  material  undisputed  facts  in  this  case  are  as 
follows.  The  taxpayer  is  a  California  corporation 
located  in  Los  Angeles.  Prior  to  April,  1961,  the  tax- 
payer manufactured  and  sold  sliding  glass  doors  under 
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the  names  Fullview  Corporation  and  Pacific  Bolt 
Corporation.  (R.  5,  65.)  In  the  spring  of  1961,  it 
sold  substantially  all  of  the  assets  of  its  manufactur- 
ing business  and  received  over  one  million  dollars  in 
cash.  (R.  5,  71.)  The  taxpayer  changed  its  name  to 
Mirro-Dynamics  Corporation,  discontinued  its  sliding 
glass  door  business,  and  opened  accoimts  with  brokers 
in  order  to  engage  in  the  buying  and  selling  of  securi- 
ties. (R.  5,  71-72.)  Within  a  few  months  it  had  pur- 
chased over  $3,000,000  worth  of  securities  in  hundreds 
of  different  transactions.  (R.  5,  7-12.)  During  its 
next  year,  fiscal  year  ended  October  31,  1962,  the  tax- 
payer sold  securities  worth  over  $4,000,000  and  in- 
curred a  net  loss  of  close  to  $900,000.  (R.  5,  13-21.) 
The  taxpayer  paid  federal  stock  transfer  taxes  on  the 
transfer  of  securities  for  1962.     (R.  243,  281.) 

The  taxpayer  admits  that  it  bought  and  sold  securi- 
ties solely  for  its  own  account.  (Br.  39;  R.  237,  282.) 
The  public  jolaced  no  orders  with  the  taxjjayer  to  buy 
and  sell  securities.  The  taxpayer  did  not  advertise  to 
obtain  business,  for  it  was  not  a  member  of  any  stock 
exchange,  or  licensed  as  a  broker-dealer  with  the  Se- 
curities and  Exchange  Commission,  or  permitted  by 
California  law  to  conduct  a  business  of  selling  securi- 
ties to  the  public  or  of  buying  securities  for  the  pur- 
pose of  resale.  (R.  5,  128-130,  135,  185-C,  237,  282, 
306,  337.) 

In  the  District  Court,  the  taxpayer  claimed  that  the 
loss  it  incurred  in  1962  on  the  sale  of  its  securities  was 
an  ordinary  loss  which  could  be  carried  back  as  a  net 
operating  loss  to  1959  and  1960,  producing  a  tax  re- 
fund for  those  years.     (R.  231.)     The  Government 


contended  that  the  loss  was  a  capital  loss  and,  thus, 
did  not  qualify  as  a  net  operating  loss.  (R.  237.) 
The  taxpayer  also  claimed  that  as  a  consequence  of 
repricing  its  closing  securities  inventory  for  1961,  it 
was  entitled  to  an  additional  net  operating  loss  to  be 
carried  back  to  1958.  (R.  236.)  The  Government 
contended  that  the  taxpayer  was  not  a  dealer  in  se- 
curities and  therefore  could  not  inventory  its  se- 
curities at  all.  (R.  239.)  Finally,  the  taxpayer 
claimed  a  current  deduction  for  federal  stock  transfer 
taxes  it  piaid  on  the  transfer  of  securities  for  1962. 
(R.  236.)  The  Government  took  the  position  that 
those  payments  were  not  currently  deductible  but 
should  be  added  to  the  basis  of  the  securities,  reduc- 
ing any  gain  or  loss  on  sale.  (R.  241.)  The  Gov- 
ernment moved  for  summary  judgment  (R.  186),  and 
the  District  Coui't  held  that  on  the  undisputed  facts, 
the  Government  was  entitled  to  judgment  as  a  matter 
of  law.     (R.  286-287.) 

SUMMARY  or  ARGUMENT 

1.  Upon  receiving  over  one  million  dollars  in  cash 
from  the  sale  of  the  assets  of  its  manufacturing  busi- 
ness, the  taxpayer  opened  accounts  with  brokers  and 
busied  itself  buying  and  selling  securities.  Its  pur- 
chases and  sales  of  securities  were  exclusively  for  its 
own  account.  Not  being  licensed  as  a  broker-dealer 
in  California,  it  was  prohibited  by  law  from  having 
customers.  Unable  to  buy  or  sell  directly  on  a  stock 
exchange  or  in  the  over-the-comiter  market,  its  source 
of  supply  of  securities  could  be  no  different  than  that 


>f  anyone  else  with  the  same  available  amount  of 
aonej. 

Faced  with  a  substantial  net  loss  as  a  consequence  of 
ts  securities  activities,  the  taxpayer  seeks  the  tax 
idvantage  of  having  its  losses  treated  as  ordinary 
esses  rather  than  capital  losses  from  the  sale  of 
iapital  assets.  Its  central  argument  appears  to  be 
hat  its  securities  are  not  capital  assets  but  that  they 
vere  held  for  sale  "to  customers"  in  the  ordinary 
;ourse  of  busmess.  In  \dew  of  the  status  of  the  assets 
md  the  taxpayer,  however,  it  is  difficult  to  see  how  it 
!Ould  have  customers — except  in  the  sense  that  any 
ale  of  securities  is  a  sale  to  an  ultunate  customer. 
3ut  the  taxpayer  contends  that  only  the  status  of  the 
isset  is  important;  the  status  of  the  holder  of  the 
isset  is  unimportant.  If  that  were  true,  then  gain 
)r  loss  on  the  sale  of  securities — the  clearest  kind  of 
'natural"  capital  assets — would  always  be  capital. 
Che  taxpayer  goes  on  to  claim  that  so  long  as  one  is 
n  business,  all  sales  are  made  "to  customers."  Ex- 
sept  for  the  precise  type  of  activity  we  are  concerned 
vith  ill  this  case — buying  and  selling  securities  and 
;tinilar  rights — that  proposition  may  weU  be  true. 

When  Congress  added  the  term  "to  customers"  to 
he  predecessor  of  Section  1221(1)  it  sought  thereby 
0  halt  the  revenue  loss  caused  by  excessive  deductions 
)f  securities  losses  by  non-dealers.  The  fact  that  the 
;ecurities  activity  may  rise  to  the  level  of  a  business 
hie  to  the  expenditure  of  a  large  amount  of  time, 
ittention,  and  fimds  and  may  therefore  produce  losses 
)f  even  greater  magnitude  is  all  the  more  reason  for 
treating  such  losses  as  capital  losses.    The  legislative 
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purpose  of  the  'Ho  customers"  language  also  explains 
why  the  Corn  Products  doctrine — everyday  business 
profits  and  losses  are  ordinary  income  and  losses — is 
inapplicable  in  this  case.  Even  as  to  commodity  fu- 
tures, the  precise  assets  involved  in  Corn  Products, 
it  has  consistently  been  held  that  gain  or  loss  from 
the  business  of  trading  futures  (as  opposed  to  hedg- 
ing) is  capital  gain  or  loss. 

The  undisi)uted  facts  of  this  case  establish  that  this 
taxpayer  could  not  have  held  securities  for  sale  "to 
customers"  within  the  meaning  of  the  statute.  For 
similar  reasons,  the  taxpayer  could  not  properly 
inventory  its  securities.  Accordingly,  the  District 
Court  properly  granted  a  smnmary  judgment  on  these 
issues  in  favor  of  the  Government. 

2.  The  District  Court  also  correctly  held  that  fed- 
eral stock  transfer  taxes  paid  by  the  taxpayer  on  the 
purchase  and  sale  of  securities  for  1962  are  not  cur- 
rently deductible.  The  Code  contains  no  specific  pro- 
vision permitting  such  taxes  to  be  deducted.  To 
qualify  as  deductions,  the  stock  taxes  would  have  to 
come  within  the  general  business  expense  provision. 
Section  162.  One  limitation  of  that  section  is  the 
principle  that  capital  expenditures — e.g.  costs  directly 
connected  to  the  acquisition  and  disposition  of  capital 
assets — are  not  currently  deductible.  A  tax  payable 
only  on  the  transfer  of  capital  assets  (the  securities 
in  this  case)  can  scarcely  be  more  directly  connected 
to  the  acquisition  and  disposition  of  capital  assets. 
Accordingly,  the  federal  stock  transfer  tax  should  be 
added  to  basis,  therebj^  reducmg  the  amount  of  gain 
or  loss  on  sale  of  the  stock. 


ARGUMENT 

I.  The  District  Court  correctly  held  that  losses  from  the  sale 
of  securities  by  the  taxpayer  were  capital  losses 

A.  Introduction 

When  tlie  taxpayer  sold  sul^stantially  all  the  assets 
of  its  manufacturing  business  in  1961,  it  received  over 
one  million  dollars  in  cash.  (R.  5,  71,  237,  282,  306, 
337.)  Instead  of  distributing  the  cash  to  its  share- 
holders in  liquidation,  the  taxpa3^er  opened  accounts 
with  brokers,  devoted  itself  exclusively  to  buying  and 
selling  securities,  and  purchased  over  $3,000,000  of 
securities  within  a  few  months.  (R.  5,  135,  237,  282, 
306,  337.)  The  taxpayer  was  not  a  member  of  any 
stock  exchange,  or  licensed  as  a  broker  or  dealer  by 
the  Securities  and  Exchange  Commission,  or  licensed 
by  California  to  sell  securities  to  the  public.  (R.  128, 
129-130,  237,  282.)  Accordingly,  the  public  placed  no 
orders  with  the  taxpayer  to  buy  or  sell  securities,  and 
the  taxpayer  bought  and  sold  securities  solely  for  its 
own  account.     (R.  5,  129,  185-C,  237,  282,  306,  337.) 

From  the  sale  of  securities  in  1962,  the  taxpayer 
claims  a  net  loss  of  close  to  $900,000.  (R.  74.)  There 
is  no  dispute  that  the  loss  was  incurred.  The  issue  is 
whether  it  is  an  ordinary  or  a  capital  loss.  If  an 
ordinary  loss,  it  may  be  carried  back  as  a  net  operat- 
ing loss  to  1959  and  1960,  producing  a  tax  refund  for 
those  years.  Section  172,  Internal  Revenue  Code  of 
1954,  Appendix,  infra.  On  the  other  hand,  if  the  loss 
is  a  capital  loss,  it  does  not  qualify  as  a  net  operating 
loss  and  may  be  carried  forward  to  future  years  only. 
Sections  172(c),  1211(a),  Internal  Revenue  Code  of 
1954,  Appendix,  infra.     The  characterization  of  the 
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taxpayer's  net  loss  as  capital  or  ordinary  turns  on 
whether  the  securities  it  sold  were  capital  assets. 

B.  The  securities  were  capital  assets 

To  determine  whether  the  District  Court  was  cor- 
rect in  holding  (R.  241,  283)  that  the  securities  were 
capital  assets,  we  start  with  the  words  of  the  applica- 
ble statute.  Section  1221  of  the  Internal  Revenue! 
Code  of  1954,  Appendix,  infra,  provides,  with  certain  | 
exceptions,  that  "the  term  'capital  asset'  means  prop- 
erty held  by  the  taxpayer  (whether  or  not  connected 
with  his  trade  or  business)."  The  taxpayer's  securi- 
ties satisfy  that  definition.  The  issue  is  whether  they 
fall  within  the  exceptions  contained  in  Section  1221 
(1)  which  provides  that  a  capital  asset  does  not 
include : 

stock  in  trade  of  the  taxpayer  or  other  prop- 
erty of  a  kind  which  would  properly  be  in- 
cluded in  the  inventory  of  the  taxpayer  if  on 
hand  at  the  close  of  the  taxable  year,  or  prop- 
erty held  by  the  taxpayer  primarily  for  sale  to 
customers  in  the  ordinary  course  of  his  trade 
or  business;  *  *  * 

The  securities  of  the  taxpayer  are  not  XDroperly  in- 
cludible in  its  inventory.^  The  l)asic  inventory  sec- 
tion allows  securities  to  1)e  included  in  inventory  only 
by  a  dealer — i.e.  "a  merchant  of  securities  *  *  *  reg- 
ulary  engaged  in  the  purchase  of  securities  and  their 
resale  to  customers  *  *  *."    Treasury  Regulations  on 

^  Since  the  taxpayer  may  not  properly  inventory  its  securi- 
ties at  all,  a  foi^tiori  it  may  not  reprice  its  closing  "inventory" 
of  securities  for  1961  and  obtain  an  increased  net  operating 
loss  deduction  to  be  carried  back  and  used  for  the  year  1958. 
(K.  239,  241,  281,  283,  303,  307.) 


[neome  Tax  (1954  Code),  Sec.  1.471-5;  Appendix, 
\nfra.  That  regulation  goes  on  to  provide  that  tax- 
payers *'who  buy  and  sell  or  hold  securities  for  in- 
7-estment  or  speculation,  irrespective  of  whether  such 
Duying  or  selling  constitutes  the  carrying  on  of  a  trade 
3r  business  *  *  *  are  not  dealers  in  securities  *  *  *." 
faxpayers  which  buy  and  sell  securities  for  their  own 
iccount  (as  did  this  taxpayer  (R.  5,  128-130,  237, 
282))  are  not  dealers  but  are  traders  or  investors  and 
oaay  not  inventory  their  securities.  Schafer  v.  Helv- 
sring,  299  U.S.  171  (1936)  ;  Helvering  v.  Fried,  299 
U.S.  175  (1936)  ;  Commissioner  v.  Burnet,  40  B.T.A. 
505  (1939),  affirmed  in  part,  118  F.  2d  661  (C.A.  10th, 
L935) ;  Adirondack  Securities  Corp.  v.  Commissioner, 
23  B.T.A.  61  (1931) ;  Oil  Shares,  Inc.  v.  Commissioner, 
29  B.T.A.  664  (1934).  As  the  District  Court  held,  the 
taxpayer's  (R.  241)  "Securities  do  not  constitute 
Dusiness  inventory  within  the  meaning  of  the  Internal 
Revenue  Act." 

The  taxpayer  argues  (Br.  35-41)  that  even  though 
ts  securities  are  not  includible  in  inventory  under 
Section  471,  they  are,  nevertheless,  includible  in  in- 
i^entory  under  Section  1221(1).  The  taxpayer  does 
not  support  its  reading  of  the  term  "inventory"  either 
by  legislative  history  or  decisional  law.  We  have 
found  nothing  that  gives  the  vaguest  indication  that 
Congress  intended  "inventory"  to  mean  one  thing  m 
Section  471  and  something  entirely  different  in  Sec- 
tion 1221(1).  When  faced  mth  the  question  of 
whether  securities  are  properly  includible  in  inven- 
tory, courts  have  consistently  taken  the  i)osition  that 
:he  standard  mider  Section  1221(1)  and  Section  471 
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is  the  same.  Commissioner  v.  Burnet,  supra;  Van 
Suetendael  v.  Commissioner,  decided  September  25, 
1944  (P-H  Memo  T.C.,  par.,  44,  305),  affirmed  per 
curiam,  152  F.  2d  654  (C.A.  2d,  1945);  Adnee  x. 
Commissioner,  41  T.C.  40  (1963)  ;  Farr  v.  Com^mis- 
sioner,  44  B.T.A.  683  (1941). 

The  main  argimient  of  the  taxpayer  (Br.  41-55)  is 
that  its  securities  come  witliin  the  last  exckision  of 
Section  1221(1) — i.e.  they  were  ''held  *  *  *  prunarily 
for  sale  to  customers"  in  the  taxpayer's  business.  As 
the  taxpayer  interprets  that  exclusion,  the  words  "to 
customers"  as  applied  to  securities  are  mere  surplus- 
age since  any  sale  of  securities  in  the  course  of  busi- 
ness (Br.  9)  "is  to  'a  customer'."  Such  a  skewed 
interpretation  is  possible  only  by  disregarding  the 
clear  intention  of  Congress  and  the  weight  of  judicial 
authority. 

The  legislative  history  of  that  particular  exclusion 
is  rather  well  kno^^^l.^  Prior  to  1932,  property  was 
excluded  from  the  definition  of  a  capital  asset  if 
"held  by  the  taxpayer  primarily  for  sale  in  the  course 
of  his  trade  or  business"  and  short-tenn  securities 
losses  could  be  offset  in  an  milunited  amount  against 
ordinary  income.  Revenue  Act  of  1928,  c.  852,  45 
Stat.  791,  Sec.  101.  Congress  was  prompted  to  change 
the  law  by  the  disclosure  that  some  taxpayers  were 
using  securities  losses  generated  by  the  depression  to 

^  See  generally,  American  Law  Institute,  Definitional  Prob- 
lems  in  Capital  Gains  Taxation,  Discussion  Draft,  pp.  330-331 
(Oct.  20,  1960) ;  Miller,  The  "Capital  Asset"  Concept:  A 
Critique  of  Capital  Gains  Taxation:  1,  59  Yale  L.  Journal  837, 
84:i-845  (1950)  ;  Latham,  Taxation  of  Capital  Gains,  23  Calif. 
L.  Rev.  30,  34  (1935). 
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offset  income  from  all  other  sources  and  were  paying  • 
no  federal  income  tax.  In  the  Revenue  Act  of  1932, 
Congress  singled  out  stocks  and  bonds  to  provide  that 
shoi-t-term  losses  on  the  sale  or  exchange  of  stocks  or 
bonds  were  deductible  only  to  the  extent  of  such  gains. 
Revenue  Act  of  1932,  c.  209,  47  Stat.  169,  Sec.  23  (r). 
That  restriction  applied  to  traders  and  investors  but 
not  generally  to  dealers  in  securities  which  were  de- 
fined as : 

a  merchant  of  securities,  whether  an  individual, 
partnership,  or  corporation,  with  an  established 
place  of  business  regularly  engaged  in  the  pur- 
chase of  securities  at  wholesale  and  their  resale 
to  customers  *  *  *  Traders  or  other  taxpayers 
who  buy  and  sell  securities  for  investment  or 
speculation,  whether  or  not  on  their  own  ac- 
coimt,  and  irrespective  of  whether  such  buying 
or  selling  constitutes  the  carrying  on  of  a  trade 
or  business,  are  not  regarded  by  your  commit- 
tee as  dealers  in  securities  *  *  *.  H.  Rep.  No. 
708,  72d  Cong.,  1st  Sess.,  p.  13  (1939-1  Cum. 
Bull.  (Part  2)  457,  466)  ;  S.  Rep.  No.  665,  72d 
Cong.,  1st  Sess.,  p.  19  (1939-1  Cmn.  Bull.  (Part 
2)  p.  496,  510),  p.  19. 

In  the  Revenue  Act  of  1934,  Congress  sought  to  ac- 
complish the  same  result  by  amending  the  definition 
of  capital  assets  so  as  to  exclude  not  all  property  held 
primarily  for  sale  m  the  course  of  business,  but  only 
such  property  as  was  held  prunarily  for  sale  ''to 
customers"  in  the  "ordinary"  course  of  business. 
Section  117,  Revenue  Act  of  1934,  c.  277,  48  Stat.  680. 
It  was  asserted  that  this  amendment  would  make  it 
"unpossible  to  contend  that  a  stock  speculator  trading 


I 


12 

on  Ms  owii  account  is  not  subject  to  the  provisions"  of 
the  predecessor  to  Section  1221.  H.  Conference  Rep. 
No.  1385,  73d  Cong.,  2d  Sess.,  p.  22  (1939-1  Cum.  Bull. 
(Paii:  2)  627,  632)  ;  Cf.  S.  Rep.  No.  558,  73d  Cong.,j 
2d  Sess.,  p.  12  (1939-1  Ciun.  Bull.  (Part  2)  586,  595.1  . 

The  standard  explanation  of  the  "to  customers"! 
rule  in  the  securities  area  is  contained  in  Kemoii  v. 
Commissioner,  16  T.C.  1026,  1032-1033  (1951) : 

Those  who  sell  "to  customers"  are  comparable' 
to  a  merchant  in  that  they  purchase  their  stockj  . 
in  trade,  in  this  case  securities,  with  the  expee-i  \ 
tation  of  reselling  at  a  profit,  not  because  of  ai  | 
rise  in  value  during  the  interval  of  time  be-;  1 
tween  purchase  and  resale,  but  merely  because; 
they  have  or  hope  to  find  a  market  of  buyers  who' 
will  purchase  from  them  at  a  price  in  excess  of 
their  cost.     This  excess  or  mark-up  represents 
remuneration  for  their  labors  as  a  middle  man 
bringing  together  l^uyer  and  seller,  and  perform- 
ing the  usual  services  of  retailer  or  ivholesaler 
of    goods.  *  *  *  Such    sellers    are    known    as 
"dealers." 

Contrasted  to  "dealers"  are  those  sellers  of 
securities  who  perform  no  such  merchandising 
functions  and  whose  status  as  to  the  source  of 
supply  is  not  significantly  different  from  those 
to  whom  they  sell.  That  is,  the  securities  are 
as  easily  accessible  to  one  as  to  the  other  and 
the  seller  performs  no  services  that  need  be 
compensated  for  by  a  mark-up  of  the  price  of 
the  securities  he  sells.  The  sellers  depend  upon 
such  circumstances  as  a  rise  in  value  or  an  ad- 
vantageous purchase  to  enable  them  to  sell  at  a 
price  in  excess  of  cost.  Such  sellers  are  known 
as  "traders."     [Italics  added.] 
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The  important  point  is  that  the  term  '^customers"  re- 
fers to  a  merchandising  fmiction  that  is  performed 
only  by  a  dealer.  He  obtains  his  profit  or  mark-up 
in  return  for  services  which  he  performs  in  keeping  a 
supply  of  securities  on  hand  and  permitting  the  cus- 
tomer access  to  that  supply.  Whether  the  dealer's 
mark-up  is  in  the  form  of  commissions,  fees,  differen- 
tials, or  price  spreads,  he  differs  from  the  trader  who 
performs  no  such  merchandising  functions  and  who 
depends  wholly  on  the  rise  or  fall  of  the  market  for 
his  profit.  Thus,  it  has  been  held  consistently  that 
one  who  trades  for  his  own  accomit  does  not  sell  ''to 
customers" — he  is  his  own  customer.  See  e.g.  Com- 
missioner V.  Burnett,  40  B.T.A.  607  (1939),  affirmed 
in  part,  118  F.  2d  661  (C.A.  5th,  1941);  FarolJ  v. 
Jarecki,  231  F.  2d  281  (C.A.  7th,  1956),  certiorari 
denied,  352  U.S.  830  (1956).  On  the  other  hand,  one 
who  trades  on  the  floor  of  an  exchange  with  other 
professionals  as  a  specialist  does  sell  '*to  customers" 
for  the  reason  that  he  performs  a  merchandising  fmic- 
tion. He  is  required  by  the  rules  of  the  exchange  to 
maintain  orderly  markets  in  the  securities  he  spe- 
cializes in,  and  he  is  known  to  be  ready  and  able  to 
satisfy  any  demand  for  those  securities  within  the 
limits  of  his  supply.  Farr  v.  Commissioner,  44 
B.T.A.  683  (1941) ;  cf.  Vaughan  \.  Commissioner,  85 
F.  2d  497  (C.A.  2d,  1936)  ;  S chafer  v.  Helvering,  299 
U.S.  171  (1936). 

Perhaps  the  best  illustrations  of  the  governing 
principle  are  those  cases  where  a  taxpayer  in  the  busi- 
ness of  buying  and  selling  securities  for  customers  for 
the  customary  fee  decides  to  buy  and  sell  for  his  own 
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account— with  the  prospect  of  profiting  on  the  rise  o^ 
fall  of  the  market.  It  is  well  settled  that  these  latte 
transactions  must  be  separated  out  from  the  regula 
merchandising  operation  and  subjected  to  capita 
asset  treatment.  Van  Suetendael  v.  Commissioner 
decided  September  25,  1944  (P-H  Memo  T.C.,  pa:! 
44,305),  affirmed  per  curiam,  152  F.  2d  654  (C.  A.  2c 
1945)  ;  Stifel,  Nicholaus  d;  Co.  v.  Commissioner,  1 
T.C.  755  (1949)  ;  Van  Tuyl  v.  Commissioner,  12  T.C 
900  (1949)  ;  Carl  Marks  <&  Co.  v.  Commissioner  12  T.C 
1196  (1949)  ;  cf.  Section  1236,  Internal  Revenue  Cod 
of  1954. 

The  undisputed  facts  of  this  case  estalDlish  that  thi 
taxpayer  was  in  no  position  to  perform  any  mei 
chandising  functions.  Like  any  non-dealer,  the  tax 
payer  bought  and  sold  securities  (Br.  39)  "solely  fo 
its  own  account."  Like  the  ordinary  taxjDayer  in 
terested  in  the  market,  it  iDought  and  sold  securitie 
primarily  through  brokers.  (R.  5,  185-C,  306.)  Th 
taxpayer  was  not  a  meml^er  of  any  stock  exchange 
or  registered  with  the  S.E.C.  as  a  broker-dealer,  o 
even  licensed  to  sell  securities  in  California.  (E 
128-130,  237,  282.)  Accordingly,  it  could  not  accep 
buy  and  sell  orders.^  It  could  not  place  such  order 
directly  on  any  stock  exchange.    It  could  not  buy  o 

•*  The  taxpayer  conducts  its  business  in  California  where  it  i 
incorporated.  (R.  5,  65.)  Cahfornia  law  prohibits  a  corpora 
tion  from  engaging  without  a  license  in  the  business  "of  selling 
offering  for  sale,  negotiating  for  the  sale  of,  or  otherwise  deal 
ing  in,  any  security  issued  by  others  *  *  *  or  of  underwriting 
any  issue  of  such  securities,  or  of  purchasing  such  securitie 
with  the  purpose  of  reselling  them,  or  of  offering  them  for  saL 
to  the  public."  Corporations  Code,  25  West's  Annotated  Cali 
fornia  Codes,  Sec.  25006.    See  also,  id.,  Sees.  25700,  26104. 
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sell  securities  directly  on  the  over-tlie-eoimter  market,^ 
nor  could  it  l)uy  or  sell  securities  from  or  to  the  gen- 
eral public.® 

^  Unless  registered  with  tlie  Securities  and  Exchange  Com- 
mission, no  broker  or  dealer  may  transact  interstate  business  on 
the  over-the-counter  markets.  Securities  Exchange  Act  of 
1934,  c.  404,  48  Stat.  881,  Sec.  6  (15  U.S.C,  1964  ed.,  Sec. 
78(e) ),  and  Sec.  15,  as  amended  by  Sec.  3,  Act  of  May  27,  1936, 
c.  462,  49  Stat.  1377  (15  U.S.C,  1964  ed..  Sec.  78(o)).  See  also 
fn.  4,  svpra. 

^  The  above  undisputed  facts  based  on  tlie  pleadings,  admis- 
sions, answers  to  interrogatories,  and  depositions  support  the 
grant  of  summary  judgment  in  favor  of  the  Government  on  tJie 
cai:)ital  loss  issue  as  a  matter  of  law.  The  District  Court  cor- 
rectly so  held.  (R.  237,  278,  283.)  The  taxpayer,  however, 
argues  that  a  summary  judgment  Avas  improper  for  three  main 
reasons:  (1)  The  affidavit  in  support  of  the  Government's  mo- 
tion for  summary  judgment  was  inadequate  (Br.  11-14)  ;  (2) 
Absent  that  affidavit,  the  motion  should  be  ti'eated  as  a  "judg- 
ment on  the  pleadings"  (Br.  14-15)  ;  (3)  The  District  Court 
30uld  only  consider  the  pleadings  in  deciding  that  motion  (Br. 
15-35).  On  the  contrary,  the  primary  purpose  of  the  summary 
judgment  procedure  is  to  pierce  the  allegations  of  the  pleadings 
by  other  materials  which  establish  that  the  movant  is  entitled 
to  judgment  as  a  matter  of  law.  Bu-^htnan  Const.  Co.  v.  Con- 
ner.  307  F.  2d  888,  892  (C.  A.  10th,  1962)  (quoted  on  p.  27  of 
;axpayer's  brief) ;  Burnham  Chemical  Co.  v.  Borax  Consoli- 
iated,  Ltd.,  170  F.  2d  569,  573  (C.  A.  9th,  1948) ;  Lindsey  v. 
Leary.  149  F.  2d  899,  902  (C.  A.  9th,  1945)  ;  Dressier  v.  MV 
Sandpiper,  331  F.  2d  130,  132  (C.  A.  2d,  1964);  .S';^.  Helena 
Parish  School  Board  v.  Hall,  287  F.  2d  376,  378-379  (C.  A. 
jth,  1961).  The  presentation  of  information  by  way  of  affi- 
davit on  the  part  of  the  movant  is  permissive  and  not  manda- 
bory.  Rule  56(c),  Fed.  Rul.  Civ.  Proc,  28  U.S.C.  56(c).  In 
this  case,  the  affidavit  contains  no  material  facts  that  are  not 
ilso  found  in  the  pleadings,  admissions,  depositions,  and  an- 
swers to  interrogatories.  The  District  Court  could  properly 
jonsider  those  materials  and  it  expressly  did  so.  (R.  237,  278.) 
Finally,  regardless  of  other  facts  concerning  the  everyday 
operation  and  activities  of  the  taxpayer's  business,  the  above 
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That  the  taxpayer  had  sizable  sums  of  money  at  its 
disposal  and  engaged  in  activity  commensurate  with 
its  funds  does  not  make  it  any  more  a  dealer  in  secu- 
rities or  any  less  a  trader  or  investor.  Faroll  v. 
Jarecki,  supra;  Kemon  v.  Commissioner,  supra.  The 
taxpayer,  however,  relies  extensively  on  the  doctrine 
that  profits  and  losses  arising  from  the  everj^day  op- 
eration of  a  business  are  ordinary  income  or  losses. 
Corn  Products  Befining  Co.  v.  Commissioner,  350 
U.S.  46,  rehearing  denied,  350  U.S.  943  (1955).  T^e 
have  no  quarrel  with  that  doctrine  except  to  point  out 
that  this  case  concerns  the  exception  to  that  rule.  In 
Corn  Products,  a  manufacturer  of  products  made 
from  grain  corn  bought  commodity  futures  as  a  hedge 
against  price  increases  in  raw  materials  needed  in  its 
core  business  of  manufacturing.  The  Supreme  Court 
held  that  the  gain  from  the  sale  of  those  futures  was 
ordinary  income.  Where  hy  way  of  contrast  the  core 
"business"  of  the  taxpayer  is  buying  and  selling  fu- 
tures (or  similar  rights)  for  its  own  accomit,  miy 
gain  or  loss  is  capital.  Faroll  v.  Jarecki,  supra; 
Commissioner  v.  Covington,  120  F.  2d  768'  (C.  A.  5th, 
1941)  ;  Commissioner  v.  Burnett,  118  F.  2d  659  (C.  A. 
5th,  1941) ;  Wood  V.  Commissioner,  16  T.C.  213 
(1951).  There  is  no  inconsistency  in  the  two  results,  j 
Both  are  derived  from  legislative  purpose.  While  j 
there  is  a  general  congressional  intent  that  everyday  | 
business  profit  and  loss  be  ordinary  income  or  loss,  j 
Congress  has  also  created  an  exception  to  that  gen- 


undisputed  facts  show  as  a  mattex'  of  law  that  the  taxpaj-er 
could  not  have  held  securities  primarily  for  sale  "to  custom- 
ers" within  the  meaning  of  Section  1221(1). 
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eral  rule,  as  we  have  seen,  so  that  any  loss  or  gain  on 
the  sale  of  securities  by  a  trader  or  investor  is  capital 
loss  or  gain/ 

The  taxpayer  also  relies  on  cases  involving  other 
assets,  particularly  real  estate,  for  the  iiroposition 
that  the  term  ''to  customers"  adds  little  to  the  pri- 
tiiarily-held-for-sale  provision.  (Br.  41-55.)  Again, 
we  have  no  quarrel  with  that  proposition  as  applied  to 
3ther  assets.  It  is  abundantly  clear  from  the  express 
purpose  of  Congress  and  from  subsequent  judicial 
interpretation  that  the  term  "to  customers"  creates  an 
additional  requirement  in  the  case  of  stock  or  similar 
rights  and  not,  for  examx)le,  in  the  case  of  real  estate. 
Ihe  taxpayer,  however,  argues  that  the  Government 
took  the  position  in  Malat  v.  Riddel,  383  U.S.  569 
(1966)  that  so  long  as  one  is  in  business  (Br.  9)  "any 

"  U7uted  States  v.  GMnook  Inv.  Co.,  136  F.  2cl  984  (C.  A.  9th, 
L943)  wliicli  the  taxpayer  purports  to  rely  on  (Br.  38^8)  is 
hstiiif^uishable.  In  that  case,  this  Court  upliekl  a  finding  of 
:he  trial  court  that  the  taxpayer  held  its  securities  for  sale  "to 
customers"  so  that  its  securities  losses  were  ordinary.  Under 
the  laws  of  the  state  where  the  taxpayer  conducted  its  business, 
it  appears  to  have  been  able  to  sell  securities  to  the  public.  In 
considering  the  activities  of  that  taxpayer,  this  Court  concluded 
that  the  trial  court  was  correct  in  finding  that  the  taxpayer 
came  more  within  the  classification  of  dealer  than  either  trader 
or  investor.  To  the  extent  that  some  language  in  Gliinooh  can 
be  read  as  obliterating  the  distinction  between  dealer  and  trader 
and  as  standing  for  the  proiDosition  that  a  sale  of  securities 
by  anyone  engaged  in  the  securities  business  is  a  sale  "to  cus- 
tomers", it  was  rejected  by  the  Seventh  Circuit  in  FaroU  v. 
■Jareehi,  supra,  p.  287,  which  this  Court  cited  with  approval  in 
Fa<^tor  V.  Gommissio-ner,  281  F.  2d  100,  120  (1960),  certiorari 
denied,  364:  U.S.  933  (1961).  See  also  Van  Suetenda-el  v. 
Commisshner,  siifva,  p.  1077.  That  language  in  Gh'mook  should 
not  be  followed  here. 
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sale  is  to  'a  customer'."  Apparently,  the  taxpayei 
gained  that  impression  from  three  sentences  of  oui 
Malat  brief  in  the  Supreme  Court  which  it  quotes.i 
(Br.  51-52.)  Here  is  the  footnote  to  that  third  sen-j 
tence  as  it  appeared  in  that  brief  (pp.  30-31)  : 

^®  As  pointed  out  supra,  p.  14,  fn.  10,  thq 
words  "to  customers"  and  "ordinary"  wenj 
added  to  the  statutory  language  in  1934  m 
order  to  prevent  ^^eople  who  were  actively  trad- 
ing in  the  stock  market  from  contending  thalj 
their  activities  were  sufficient  to  constitute  i\ 
trade  or  business  and  thus  permitting  them  tc* 
deduct  stock  market  losses  suffered  during  the, 
depression  as  ordinary  rather  than  capital 
losses.  Since  stock  market  speculators  sell  aj 
fimgible  item  to  buyers  they  never  see,  CongressI 
believed  that  requiring  a  sale  to  be  not  merely 
"in  the  course  of  business"  but  also  "to  cus! 
tomers"  would  exclude  them.  While  the  origi- 
nal purpose  of  the  1934  amendment  was  "tc 
prevent  tax  avoidance"  by  "a  stock  speculator 
trading  on  his  own  account,"  S.  Rep.  No.  558, 
73d  Cong.,  2d  Sess.,  p.  12  (1939-1  Ciun.  Bidl. 
(Part  2)  at  595;  H.  Conf.  Rep.  No.  1385,  73d 
Cong.,  2d  Sess.,  p.  22  (Amendment  No.  66) 
(1939-1  Cum.  Bull.  (Part  2)  at  632),  the  amend 
ment  created  a  permanent  exception  to  the 
general  rule  that  if  a  taxpayer's  acti^dties  are 
sufficient  to  constitute  a  business  his  normal 
gains  will  be  taxed  as  ordinary  income.  (Thu& 
today  even  an  active  securities  trader  is  entitled 
to  capital  gain  treatment.)  Therefore,  in  the 
context  of  a  taxpayer  actively  engaged  in  the 
real  estate  business,  the  words  "to  customers" 
add  little  to  the  statutory  requirement  that  the 
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sales  be  in  the  ordinary  course  of  his  business. 
[Citations  omitted.] 

Finally,  it  should  be  noted  that  we  are  here  dealing 
lith  an  amendment  by  Congress  designed  to  reach 
tie  very  type  of  transactions  involved  in  this  ease. 
Ldded  during  the  depression  to  halt  a  revenue  loss 
rem  excessive  deductions  of  securities  losses  hy  non- 
ealers,  that  amendment  has  probably  operated  in  the 
atervening  years  to  produce  a  net  revenue  loss  by  its 
referential  treatment  of  gains.  The  irony  has  not 
scaped  the  Internal  Revenue  Service.®  It  is  doubtful 
bat  this  taxpayer  would  have  protested  the  classifica- 
Lon  of  its  securities  as  capital  assets  had  their  sale 
esulted  in  long-term  gains.  But  the  rule  cuts  both 
/■ays.  The  adverse  consequences  of  that  same  rule 
an  not  be  avoided  merely  because  the  taxpayer  is  now 
aeed  with  losses.  Perhaps  the  general  rule  that  se- 
urities  are  capital  assets  to  non-dealers  (Br.  36) 
should  not  be  the  law."  Nevertheless,  any  change 
hould  properly  come  from  Congress. 

I.  The  District  Court  correctly  held  that  federal  stock  trans- 
fer taxes  paid  on  the  purchase  and  sale  of  capital  assets  are 
not  currently  deductible  expenses 

The  taxpaj^er  clamis  also  that  it  should  receive  cur- 
ent  deductions  for  federal  stock  transfer  taxes  it 
laid  for  1962  on  the  purchase  and  sale  of  securities 

*  The  content  ion  of  the  Internal  Eevenue  Service,  in  years 
ast,  that  ordinary  income  was  generated  from  the  profitable 
lie  of  securities  or  similar  assets  by  ti-aders  met  with  a  con- 
istent  lack  of  snecess.  See  e.g.  Kemon  v.  Commissioner.,  16 
\C.  1026  (1951);  Wood  v.  Commissioner,  16  T.C.  213  (1951). 
^he  Commissioner  of  Internal  Revenue  acquiesced  in  both  ad- 
erse   decisions.     1951-2   Cum.  Bull.  pp.  3,  4. 
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(Br.  55-56).^  The  District  Court  correctly  held  that 
the  payments  were  not  currently  deductible.  (R.  243, 
283.) 

The  only  authority  cited  by  the  taxpayer  is  Hirslioti 
V.  United  States,  116  F.  Supp.  135,  superseding,  113 
F.  Supp.  444  (Ct.  CI.,  1953).  There,  the  court  held 
that  a  taxpayer  which  (as  this  taxpayer)  was  a  trader 
in  securities  could  deduct  the  federal  stock  transfer 
taxes  it  paid  on  the  theory  that  such  a  tax  is  deduc- 
tible as  a  business  expense  by  one  engaged  in  the 
business  of  buying  and  selling  stock.  In  our  view, 
the  HirsJion  theory  falls  short  of  supporting  the  con- 
clusion." Assuming  that  a  securities  trader  is  in  the 
trade  or  business  of  buying  and  selling  securities,  it 
by  no  means  follows  that  every  expense  of  that  busi- 
ness is  deductible  imder  Section  162  of  the  Internal 
Revenue  Code  of  1954.  An  expense  of  a  business  may 
be  a  capital  expenditure,  for  example,  and  therefore 
not  currently  deductible.  As  this  Court  held  in 
Spangler  v.  Commissioner,  323  F.  2d  913,  918  (1963), 
the  principle  that  capital  expenditures  are  not  cur- 
rently deductible  is  a  "basic  limitation"  on  deductions 
under  Section  162. 

Costs  directly  connected  to  the  acquisition  and  dis- 
position of  capital  assets  are  the  clearest  sort  of  capi- 

"  The  federal  stock  transfer  tax  provision  was  contained  in 
Section  4321,  Internal  Revenue  Code  of  1954.  Congress  re- 
pealed that  Section  eifective  as  of  January  1,  1966.  Excise  Tax 
Reduction  Act  of  1965,  P.L.  89-44,  79  Stat.  136,  148. 

^°  The  Internal  Revenue  Service  has  ruled  that  it  will  not 
follow  Hirshon.  Rev.  Rul.  55-756,  1955-2  Ciun.  Bull.  536. 
The  standard  federal  income  tax  treatise  refers  to  Hirshon  as 
a  "questionable  decision".  5  Mertens,  Federal  Income  Taxa- 
tion (1964  ed.),  Sec.  27.20,  fn.  23. 
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tal  expenditures.  Spangler  v.  Commissioner,  supra., 
p.  921;  United  States  v.  Akin,  248  F.  2d  742,  744  (C.A. 
10th,  1957)  ;  Godfrey  v.  Commissioner,  335  F.  2d  82, 
f^5  (C.  A.  6th,  1964)  ;  Willcuts  v.  Minnesota  Tribune 
Jo.,  103  F.  2d  947,  950  (C.  A.  8th,  1939).  As  we  have 
ihowii,  the  securities  in  this  case  are  capital  assets. 
Like  commissions,'^  a  federal  stock  tax  that  is  payable 
»)nly  if  the  stock  is  transferred  can  hardly  be  more 
[lirectly  connected  to  the  acquisition  and  disposition 
j)f  stock.  Therefore,  the  federal  stock  transfer  taxes 
n  this  case  are  capital  expenditures  which  should  be 
Ldded  to  the  basis  of  the  securities  and  treated  the 
ame  as  the  underlying  asset  rather  tlian  be  deducted 
m*rently. 

The  disallowance  of  a  current  deduction  to  a  non- 
lealer  for  the  payment  of  federal  stock  transfer  taxes 
s  supported  by  authority.  Prior  to  1944,  federal 
tock  transfer  taxes  (stamp  taxes)  were  deductible  as 
laxes.  See  e.g.  Revenue  Act  of  1938,  Sec.  23(c),  c. 
|:89,  52  Stat.  447,  460,  Sec.  23(c).  In  the  Revenue 
Let  of  1943,  Congress  amended  that  section  to  pro- 
ide  that  deductions  were  not  allowed  for  "Federal 

*  *  stamp  taxes"  and  added  the  sentence  "but  this 
hbsection  shall  not  prevent  such  *  *  *  taxes  from 
king  deducted  under  subsection  (a)"  (the  predecessor 
J3  the  present  Sections  162  and  212).  Revenue  Act  of 
i943,  Sec.  Ill,  c.  63,  58  Stat.  21,  Sec.  111.  By  that 
mendment.  Congress  did  not  intend  that  such  taxes 
''ould  be  deductible  mider  Section  162  in  all  cases — 

I'^Heloermff  v.  Winmill,  305  U.S.  79  (1938);  Spreckeh  v. 
ommhsioner,  315  U.S.  488  (1942),  affirming,  119  F.  2d  667 
D.A.  9th,  1941). 
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e.g.,  if  tliey  were  properly  capital  expenditures — :»r 
Congress  merely  pro"\dded  that  ^'tliis  siil^seetic," 
would  not  prevent  taxes  from  being  deducted  un(;r 
Section  162.  That  language  cannot  be  fairly  intr- 
preted  to  mean  that  such  taxes  shall  be  deducted  e^n 
though  they  fail  to  qualify  as  deductions  under  le 
rules  normally  apx)licable  to  Section  162." 

In  interpreting  that  amendment,  the  Internal  R/- 
enue  Service  has  ruled  that  federal  stock  trans;! 
taxes  are  deductible  only  hj  a  dealer  and  not  b}  a 
trader  or  investor.  I.  T.  3806,  1946-2  Cum.  Bull.  4; 
Mim.  6367,  1949-1  Cum.  Bull.  63.  That  position  lis 
been  approved  by  the  Tax  Court.  Standard  Litn 
Service,  Inc.  v.  Commissioner,  33  T.C.  1  (1951); 
Maytag  v.   Commissioner,  32  T.C.  270    (1959) ;  ^'e 

^^  The  legislative  histoiy  of  the  income  tax  treatment  of  ii- 
eral  stock  transfer  taxes  slionld  be  compared  with  recent  les- 
lative  history  concerning  state  taxes.  Prior  to  1964,  st-k 
transfer  taxes  imposed  by  states  were  deductible  under  Sectm 
164(a)  of  the  Internal  Revenue  Code  of  1954.  That  secfm 
was  amended  by  the  Revenue  Act  of  1964  with  the  result  tit 
such  state  taxes  are  now  deductible  under  Section  164  onljif 
they  are  incurred  in  a  trade  or  business  or  for  the  product  m 
of  income.  Section  207(a),  Revenue  Act  of  1964,  P.L.  88-i2, 
78  Stat.  19.  In  contrast  to  the  income  tax  treatment  for  ii- 
eral  stock  transfer  taxes,  Congress  provided  tliat  nfate  st'.k 
transfer  taxes  which  quabfy  mider  Section  164  are  to  be  te- 
ducted  currently- — even  though  they  might  otherwise  be  capil 
expenditures.  The  Senate  and  House  committee  reports  >u 
that  Act  contain  the  identical  statement  that  state  taxes  (i- 
cluding  state  stock  transfer  taxes)  "may  be  deducted  as  ta?s 
when  they  are  of  a  business  nature  or  for  the  productionif 
income  even  though  otherwise  they  might  have  to  be  capi'l- 
ized*'.  S.  Rep.  No.  830,  p.  55,  88th  Cong.,  2d  Sess.  (196-1 
Cum.  Bull  (Part  2)  505,  559);  H.  Rep.  No.  749,  p.  50,  8li 
Cong.,  1st  Sess.   (1964-1  Cum.  Bull.   (Part  2)   125,  174). 
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!  generally,  5  Mertens,  Federal  Income  Taxation  (1964 
^  ed.),  Sec.  27.20. 

I  CONCLUSION 

I      For  the  reasons  stated,  the  decision  of  the  District 

S  Court  should  be  affirmed. 

f      Respectfully  submitted. 

I  Mitchell  Rogo\t[x, 
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APPENDIX 

Internal  Revenue  Code  of  1954: 

Sec.  162.  Trade  or  business  expenses. 

(a)  In  General. — There  shall  be  allowed  as  a 
deduction  all  the  ordinary  and  necessary  ex- 
penses paid  or  incurred  during  the  taxable  year 
in  carrying  on  any  trade  or  business,  includ- 
ing— 
***** 

(26  U.S.C.  1964  ed.,  Sec.  162.) 
Sec.  164.  Taxes. 

(a)  General  Rule. — Except  as  otherwise  pro- 
vided in  this  section,  there  shall  be  allowed  as 
a  deduction  taxes  paid  or  accrued  within  the 
taxable  year. 

(b)  Deduction  Benied  in  Case  of  Certain 
Taxes. — No  deduction  shall  be  allowed  for  the 
following  taxes: 

***** 

(.3)  Federal  import  duties,  and  Federal  excise 
and  stamp  taxes  (not  described  in  para.graph 
(1),  (2),  (4),  or  (5))  ;  but  this  paragraph  shall 
not  prevent  such  duties  and  taxes  from  being 
deducted  under  section  162  (relating  to  trade 
or  business  expenses)  or  section  212  (relating 
to  expenses  for  the  production  of  income). 
***** 

(26  U.S.C.  1964  ed..  Sec.  164.) 
Sec.  172.  Net  operating  loss  deduction. 
***** 

(c)  Net  Operating  Loss  Defined. — For  pur- 
poses of  this  section,  the  term  "net  operating 
loss"  means  (for  any  taxable  year  ending  after 
December  31,  1953)  the  excess  of  the  deduc- 
tions allowed  by  this  chapter  over  the  gross  in- 

(25) 
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come.     Such  excess  shall  be  computed  with  the 
modifications  specified  in  subsection  (d). 
***** 

(26  U.S.C.  1964  ed.,  Sec.  172.) 

Sec.  1211.    Limitation  on  capital  losses. 

(a)  Corporations. — In  the  case  of  a  corpora- 
tion, losses  from  sales  or  exchanges  of  capital 
assets  shall  be  allowed  only  to  the  extent  of 
gains  from  such  sales  or  exchanges. 

***** 

(26  U.S.C.  1964  ed.,  Sec.  1211.) 
Sec.  1221.     Capital  asset  defined. 

For  purposes  of  this  subtitle,  the  term  "capi- 
tal asset"  means  property  held  by  the  taxpayer 
(whether  or  not  connected  with  his  trade  or 
business),  but  does  not  include — 

(1)  stock  in  trade  of  the  taxpayer  or  other 
property  of  a  kind  which  would  properly  be 
included  in  the  inventory  of  the  taxpayer  if  on 
hand  at  the  close  of  the  taxable  year,  or  prop- 
erty held  by  the  taxpayer  primaril.y  for  sale 
to  customers  in  the  ordinary  course  of  his  trade 
or  business; 

*  *  *  *  * 

(26  U.S.C.  1964  ed..  Sec.  1221.) 
Treasury  Regulations  on  Income  Tax  (1954  Code): 

§  1.471-5    Inventories  by  dealers  in  securities. 

A  dealer  in  securities  who  in  his  books  of 
account  regu.larly  inventories  unsold  securities 
on  hand  either — 

(a)  At  cost, 

(b)  At  cost  or  market,  whichever  is  lower,  or 

(c)  At  market  value, 

may  make  his  return  upon  the  basis  upon  which 
his  accounts  are  kept,  provided  that  a  descrip- 
tion of  the  method  employed  is  included  in  or 
attached  to  the  return,  that  all  the  securities 
are  inventoried  by  the  same  method,  and  that 
such  method  is  adhered  to  in  subsequent  years, 


27 

unless  another  method  is  authorized  by  the  Com- 
missioner pursuant  to  a  written  application 
therefor  filed  as  provided  in  paragraph  (e)  of 
§  1.446-1.  A  dealer  in  securities  in  whose 
books  of  account  separate  computations  of  the 
gain  or  loss  from  the  sale  of  the  various  lots 
of  securities  sold  are  made  on  the  basis  of  the 
cost  of  each  lot  shall  be  regarded,  for  the  pur- 
poses of  this  section,  as  regularly  inventorying 
his  securities  at  cost.  For  the  purposes  of  this 
section,  a  dealer  in  securities  is  a  merchant  of 
securities,  whether  an  individual,  partnership, 
or  corporation,  with  an  established  place  of 
business,  regularly  engaged  in  the  purchase  of 
securities  and  their  resale  to  customers;  that 
is,  one  who  as  a  merchant  buys  securities  and 
sells  them  to  customers  with  a  view  to  the  gains 
and  profits  that  may  be  derived  therefrom.  If 
sucli  business  is  simply  a  branch  of  the  ac- 
tivities carried  on  by  such  person,  the  securi- 
ties inventoried  as  provided  in  this  section  may 
include  only  those  held  for  puri)oses  of  resale 
and  not  for  investment.  Taxpayers  who  buy 
and  sell  or  hold  securities  for  investment  or 
speculation,  irrespective  of  whether  such  buy- 
ing or  selling  constitutes  the  carrying  on  of  a 
trade  or  business,  and  officers  of  corporations 
and  members  of  partnerships  who  in  their  indi- 
vidual capacities  buy  and  sell  securities,  are 
not  dealers  in  securities  within  the  meaning  of 
this  section. 
(26  C.F.R.,  Sec.  1.471-5.) 
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IN  THE 
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Mirro-Dynamics  Corporation, 
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United  States  of  America, 


Appellant, 


Appellee. 


On  Appeal  From  the  Judgment  of  the  United  States  District 
Court  for  the  Southern  District  of  California. 


APPELLANT'S  REPLY  BRIEF. 


The  Government,  without  conceding  the  insufficiency 
of  Asst.  U.  S.  Attorney  Greenwald's  affidavit,  takes 
the  position  (Govt.  Br.  15)  in  a  footnote  that  the  af- 
fidavit is  merely  surplusage,  as  the  material  there  set 
forth  is  found  in  the  pleadings,  admissions,  depositions, 
and  answers  to  interrogatories.  Appellant's  brief  (p. 
33)  shows  the  deletions  in  the  so-called  "undisputed 
facts"  set  forth  in  the  lower  court's  Decision  and  what 
would  remain  if  the  source  and  support  thereof  were 
limited  to  the  pleadings,  admissions,  and  answers  to 
interrogatories. 
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Based  on  the  immaterial  residuum,  there  is  no  doubt 
that  there  are  triable  issues  of  fact  and  summary  judg- 
ment was  improvidently  granted.  In  fact  the  bulk  of 
the  facts  comprising  the  Government's  Statement  of 
Facts  (p.  2)  are  culled  from  the  claims  for  refund  ap- 
pended to  the  complaints  as  Exhibit  A,  although  the 
Government  in  its  Answers  "denies  all  allegations  of 
fact  and  conclusions  of  law  contained  in  Ex.  A  not 
otherwise  expressly  admitted."  [R.  114,  330,  361]. 
Other  than  jurisdictional  allegations,  very  little  was  ex- 
pressly admitted  in  these  Answers.  As  a  result  the 
claims  for  refund  [R.  5]  do  not  support  the  facts  in  the 
Government's  Statement.  In  addition  the  references  to 
the  admissions  [R.  71-72]  do  not  support  the  facts 
there  set  forth. 

The  lower  court  did  NOT  have  before  it 

(1)  the  corporate  purposes  in  the  Articles  of  Incor- 
poration; or 

(2)  any  corporate  minutes;  or 

(3)  any  evidence  of  intent  on  the  part  of  plaintiff 
in  the  everyday  operation  of  its  business ;  or 

(4)  the  scope  and  ambit  of  plaintiff's  activities,  ex- 
cept for  the  facts  which  the  Government  requested  the 
plaintiff  to  admit  concerning  its  brokerage  accounts  and 
whether  it  belonged  to  various  organizations ;  or 

(5)  the  information  necessary  to  determine  the  cor- 
rect amount  of  income  and  deductions  from  which  the 
correct  tax  could  be  computed. 
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The  Government  Has  Not  Rebutted  the  Foregoing. 

Apparently  the  gist  of  the  Government's  argument 
(pp.  14-15)  is  that  plaintiff  could  prevail  only  if  it  had 
customers  and  that  since  it  was  not  a  member  of  any 
stock  exchange  or  registered  with  the  SEC  as  a  broker- 
dealer  or  licensed  to  sell  securities  in  California,  it  must 
have  had  no  customers  as  a  matter  of  fact.  Without 
conceding  the  validity  of  this  premise,  Appellant  cannot 
believe  that  the  Government  is  now  urging  that  tax 
consequences  turn  on  what  a  taxpayer  can  legally  do 
rather  than  on  what  a  taxpayer  intended  to  do  and 
actually  did  do.  There  was  nothing  before  the  lower 
court  as  to  the  taxpayer's  intent  in  this  connection.  In 
response  to  Government  requests  for  admissions,  plain- 
tiff did  admit  that  it  "did  not  acquire  orders  or  funds 
from  private  investors"  for  securities  and  that  it  "did 
not  sell  or  authorize  the  sale"  of  securities  for  private 
investors  [R.  129].  This  merely  means  that  it  did  not 
conduct  a  brokerage  business.  There  has  never  been 
any  contention  that  plaintiff  was  a  broker. 

The  lower  court  apparently  found  [R.  282]  that  the 
stock  transactions  were  solely  for  plaintiff's  account, 
which  is  correct  since  the  plaintiff  was  not,  and  did  not 
purport  to  be,  a  broker  acting  as  an  agent  rather  than 
a  principal.  Whether  a  taxpayer  buys  or  sells  a  se- 
curity as  a  principal,  for  his  own  account,  is  totally  ir- 
relevant and  immaterial  to  the  determination  of  whether 
capital  gain  or  ordinary  income  results.  A  taxpayer 
who  is  allowed  to  inventory  securities  as  a  dealer  as 
defined  in  U.S.  Treas.  Reg.  §1.471-5  purchases  se- 
curities for  his  own  account  to  be  held  in  inventory. 
When  he  sells  securities  from  his  inventory,  he  is 
then  selling  as  a  principal  for  his  own  account.     The 


SEC  definition  of  dealer  (Appt.  Br.  38)  so  pro- 
vides. Ethically  he  is  required  to  sell  such  a  security 
at  a  net  price  without  any  commission,  since  he  is  acting 
as  a  principal  and  not  as  a  broker  who  would  charge  a 
commission  for  acting  as  an  agent.  A  broker  ordinarily 
derives  his  income  from  commissions  generated  by  his 
activities  as  an  agent,  resulting  in  ordinary  income. 

A  §471-5  dealer's  activities  also  yield  ordinary  in- 
come with  respect  to  his  inventory  of  securities,  as  they 
are  excluded  from  capital  assets  because  they  are  stock 
in  trade.  It  is  not,  as  the  Government  urges  (p.  12-3), 
because  it  is  in  return  for  services  which  he  performs 
in  keeping  a  supply  of  securities  on  hand  and  permitting 
another  principal  or  broker  access  to  that  supply. 

There  is  no  doubt  that  the  Government  is  confusing 
brokers  with  dealers.  To  the  extent  that  stocks  rise 
in  price  during  the  time  that  they  are  owned  by  the 
§471-5  dealer,  his  profit  contains  an  element  of  gain 
other  than  remuneration  for  his  labors  in  carrying  on 
his  brokerage  activities,  and  his  losses  reflect  the  risk 
of  loss  which  he  bore  in  exactly  the  same  manner  as 
the  taxpayer  in  this  case.  Without  doubt,  one  of  the 
economic  functions  of  an  owner  of  assets  is  to  bear  the 
depreciation  or  benefit  from  the  appreciation  of  those 
assets.  This  function  cannot  be  separated  from  the 
ownership  of  such  assets. 

If  a  §471-5  dealer  had  the  misfortune  to  spend  the 
whole  year  buying  high  and  selling  low  as  did  this 
taxpayer,  would  the  Government  contend  that  because 
the  loss  resulted  from  a  decline  in  the  value  of  the  se- 
curities the  dealer  bought  and  sold  day  by  day,  it  was 
not  an  operating  loss? 
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When  a  corporation  chooses  to  engage  in  the  busi- 
ness of  buying  and  selling  assets,  it  is  putting  its  capital 
at  the  risk  of  the  market  in  the  assets.  If  the  price 
rises,  the  corporation  is  rewarded  for  taking  that  risk 
by  its  profit  on  those  assets,  and  this  income  which  it 
generates  from  its  day  to  day  operations  in  buying  and 
selling  those  assets  is  ordinary  income,  whether  the  as- 
sets consist  of  guns,  butter,  diamonds  or  securities. 
Similarly  if  the  price  falls,  the  corporation  incurs  a  loss 
which  no  one  will  deny  is  an  ordinary  loss  in  the  case 
of  a  corporation  which  buys  and  sells  guns,  butter  or 
diamonds — and  it  follows  that  if  a  corporation  gener- 
ates ordinary  loss  from  its  daily  activities  in  buying 
and  selling  guns,  butter  or  diamonds,  it  would  have 
ordinary  loss  from  its  daily  activities  in  buying  and 
selling  stocks. 

This  is  the  rule  of  United  States  v.  Chinook  In?'. 
Co.,  136  F.  2d  984  (9th  Cir.  1943),  which  this  Court 
has  never  overruled.  In  addition,  this  opinion  squarely 
rejects  the  Government's  contention  that  only  a  §471 
dealer's  activities  generate  ordinary  income  and  loss.  In 
that  case  this  Court  specifically  rejected  the  Govern- 
ment's contention  here  (p.  9)  that  "courts  have  coti- 
sistently  taken  the  position  that  the  standard  under 
§1221(1)  and  §471  is  the  same."  (Ital.  added).  In 
fact,  the  only  appellate  opinion  cited  for  this  contention, 
Com'r  V.  Burnett,  118  F.  2d  661  (5th  Cir.  1941)  (er- 
roneously cited  as  Burnet,  10th  Cir.  at  Govt.  Br.  9), 
this  Court  refused  to  follow  in  Chinook  Inv.  Co.,  supra 
at  985. 

Thus,  this  Court  considers  immaterial  and  irrelevant 
the  criterion  adopted  by  the  Regulations  as  to  whether 
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a  taxpayer  is  a  merchant  of  securities  in  determining 
whether  there  is  a  trade  or  business  with  sales  to  cus- 
tomers. It  is  submitted  that  the  language  cited  from 
G.  R.  Kemon,  16  T.  C.  1026  (Govt.  Br.  12),  which 
the  Government  characterizes  as  a  "standard  explana- 
tion" is  not  a  correct  one,  except  insofar  as  it  para- 
phrases the  Regulation's  definition  of  dealer,  which  by 
its  terms  is  limited  to  inventory  determinations.  The 
only  statutory  definition  of  dealer  is  contained  in  the 
Securities  Exchange  Act  of  1934,  15  U.S.C.A.  §78c- 
(a)(5)  and  provides  that  a  dealer  "means  a  person 
engaged  in  the  business  of  buying  and  selling  securities 
for  his  own  account,  through  a  broker  or  otherwise. 
.  .  ."  (Ital.  added).  Under  this  definition  if  the  tax- 
payer were  afforded  its  day  in  court,  it  may  be  able 
to  prove  that  it  was  a  dealer.  However,  the  pertinent 
provisions  of  the  Internal  Revenue  Code  do  not  turn 
on  whether  the  taxpayer  is  a  dealer.  The  determina- 
tion of  whether  plaintiff  is  entitled  to  carry  back  its 
operating  losses  turns  on  whether  ordinary  losses 
were  generated  from  its  business  of  buying  and  sell- 
ing securities. 

Although  Appellant  set  forth  the  legislative  history 
behind  §1221(1)  in  a  spirit  of  providing  the  Court  with 
all  points  and  authorities,  it  is  submitted  that  it  is  ir- 
relevant and  immaterial. 

"Recourse  may  be  had  to  legislative  history  of  an 
act  of  Congress  only  where  the  words  are  ambig- 
uous or  would  bring  about  an  end  completely  at 
variance  with  the  purpose  of  the  statute  if  literally 
construed."  Gilbert  v.  Com'r,  241  F.  2d  491.  494 
(9th  Cir.  1957). 
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The  Supreme  Court  in  Malat  v.  RiddcU,  383  U.S.  569 
(1966)  felt  that  resort  to  the  legislative  history  of 
§1221(1)  was  not  necessary  as  revenue  acts  "should 
be  interpreted  where  possible  in  their  ordinary  every- 
day senses."  In  HcJvcring  v.  City  Bank  Farmers  Trust 
Co.,  296  U.S.  85.  89  (1935),  the  Court  held  that  it  was 
"not  at  liberty  to  construe  language  so  plain  as  to  need 
no  construction,  or  to  refer  to  committee  reports  where 
there  can  be  no  doubt  of  the  meaning  of  the  words 
used."  Where  a  statute  is  unambiguous,  a  court 
should  not  "utilize  legislative  history  to  create  an  am- 
biguity." Flex-0-Glass,  Inc.  v.  United  States,  3 
A.F.T.R.  2d  1034.  1037  (N.D.  111.  1959). 

"It  is  elementary  in  the  law  of  statutory  construc- 
tion that,  absent  ambiguity  or  an  absurd  or  unrea- 
sonable result,  the  literal  language  of  a  statute  con- 
trols and  resort  to  legislative  history  is  not  only 
unnecessary  but  improper."  Elm  City  Broadcast- 
ing Corp.  V.  United  States,  235  F.  2d  811,  816 
(D.C.  Cir.  1956). 

References  to  Congressional  records  or  statements  of 
legislators  "may  never  be  used  to  create  doubt."  Un. 
Elec.  Coal  Cos.  v.  Rice,  80  F.  2d  1,  8  (7th  Cir.  1935), 
cert,  denied  297  U.S.  714. 

Accordingly,  the  decisions  of  this  Court  compel  the 
conclusion  that  §1221(1)  does  not  allow  for  differences 
in  interpretation  as  to  the  business  or  assets  involved, 
whether  real  property  or  securities,  and  that  if  a  tax- 
payer is  in  a  trade  or  business  and  the  only  manner  in 
which  benefit  is  to  be  realized  from  the  property  is 
ultimate  sale  at  a  profit,  then  the  acquisition  and  hold- 
ing must  be  considered  for  sale  to  customers  in  the  ordi- 
nary course  of  business.     {Ciiinook  Inv.  Co.,  136  F.  2d 
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984;  Ehrman,  120  F.  2d  482,  485,  cert,  denied  314 
U.S.  668;  Margolis,  337  F.  2d  1001,  1004,  reh.  339  F. 
2d  357.) 

In  light  of  the  decisions  of  this  Circuit  and  the  re- 
cent Supreme  Court  decisions  (App't  Br.  17),  upon 
which  the  Government  does  not  comment,  there  is  no 
doubt  that  the  authorities  on  which  the  Government 
relies  do  not  withstand  scrutiny  and  are  no  longer 
vital,  as  §1221(1)  is  in  no  sense  of  the  word  ambig- 
uous and  the  legislative  history  cannot  be  used  to  tailor 
the  statute  to  the  facts  of  this  case  by  interpreting  it 
in  different  ways  for  real  property  as  distinguished 
from  securities,  where  the  statute  is  general  in  its  ap- 
plicability. 

Respectfully  submitted, 

Wyshak  &  Wyshak, 
Robert  H.  Wyshak, 
Lillian  W.  Wyshak, 
Attorneys  for  AppelloAit. 
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I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in 
full  compliance  with  those  Rules. 

Robert  H.  Wyshak 
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No.  20,807 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Lesly  Cohen, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF 


JURISDICTION 

Jurisdiction  is  invoked  mider  Section  1084  of  Title 
18  of  United  States  Code  and  Sections  1291  and 
1294(1)  of  Title  28  of  United  States  Code. 


STATEMENT  OF  THE  CASE 
Appellant  was  indicted  on  September  11,  1963,  and 
charged  with  nine  coimts  of  violation  of  Section  1084 
of  Title  18  of  the  United  States  Code  for  the  trans- 
mission of  illegal  wagers  and  betting  information  over 
an  interstate  telephone.  TR  6.  A])pellant  moved  to 
suppress  under  Rule  41  on  the  grounds  that  evidence 
was  secured  against  him  in  \-iolation  of  the  Constitu- 
tion by  an  examination  of  his  mail  and  by  the  inter- 


ception  of  his  teleiDhone  calls.  TB  13,  57  and  58. 
Appellant  also  moved  to  dismiss  the  indictment  on 
the  grounds  of  duplicity  and  that  motion  was  denied 
by  the  Court  on  May  8,  1964:.  TR  37. 

A  Bill  of  Particulars  and  an  Amended  Bill  of 
Particulars  were  filed  by  the  Grovernment  on  February 
7,  1964,  and  Februaiy  27,  1964.  TR  31,  34.  The  Gov- 
ernment filed  certain  Affidavits  denjdng  tampering 
with  the  defendant's  mail  or  tapping  his  telephone 
and  comisel  for  the  appellant  filed  the  following 
Affidavit. 

'^Richard  H.  Foster,  being  first  duly  swoni, 
deposes  and  says : 

''1.  That  he  is  one  of  the  attorneys  represent- 
ing the  defendant,  Les  Cohen,  and  is  familiar 
with  the  files,  records,  facts  and  circimistances 
surrounding  the  case. 

''2.  That  on  April  22,  1963,  the  firm  of  Lewis 
&  Foster  mailed  to  the  defendant,  Les  Cohen,  a 
letter  containing  confidential  legal  ad^ace  and 
this  letter  presumedly  was  intercepted  by  agents 
of  the  Internal  Revenue  Service  in  connection 
with  the  investigation  of  this  defendant. 

''3.  That  in  connection  with  his  investigation 
of  this  case,  your  affiant  interviewed  numerous 
individuals  who  had  been  intemdewed  l>y  agents 
of  the  Internal  Revenue  Service.  The  individuals 
interviewed  were  asked  questions  by  the  agents  of 
the  Internal  Revenue  Service  concerning  cori'e- 
spondence  and  telephone  calls  made  to  the 
defendant,  Les  Cohen.  The  content  of  these  ques- 
tions was  such  that  in  order  to  ask  the  questions, 
the  Internal  Revenue  Service  agents  must  have 


been    familiar    with    the    content    of    the    corre- 
spondence and  with  the  content  of  the  telephone 
conversations  to  which  the  questions  refen-ed. 
Richard  H.  Foster." 

On  April  21,  1965,  the  Court  denied  appellant's 
Motion  to  Suppress  without  taking  testimony  on  the 
gTounds  that  the  Government's  affidavits  indicated 
that  no  tapping-  was  made  of  defendant's  wire  and 
appellant's  mail  was  not  olDstructed.  It  is  to  be  noted 
that  in  the  Motion  to  Suppress  it  is  alleged  that  the 
Government  not  only  opened  and  examined  first  class 
mail  of  the  appellant,  but  also  delayed  and  obstructed 
the  mail  in  violation  of  the  statutes  mentioned  in  the 
Motion.  The  Government  admitted  a  "so-called  mail 
watch"  which  they  did  not  consider  violated  the  postal 
statute.  The  Coiu't,  apparently,  agreed  to  tlie  con- 
clusions established  by  affida\4t  filed  by  the  United 
States  Attorney  and  the  postal  authorities. 

At  the  trial,  and  prior  to  the  denial  of  the  hearing 
on  the  Motion  to  Suppress,  witnesses  were  subpoenaed 
by  the  defense,  including  postal  employees,  F.B.I. 
agents,  and  officials  of  the  Nevada  Telephone  Com- 
pany. Both  on  the  Motion  to  Suppress  Evidence  and 
at  the  trial,  appellant  was  foreclosed  from  inquiring 
into  either  mail  tampering  or  wire  tapping  by  exam- 
ing  these  witnesses. 

Appellant  was  an  employee  of  the  Saratoga  Race 

[Sports  Book,  a  legal  ''bookie"  establishment  in  Las 

Vegas,  Nevada.  He  and  the  witness  Sehuman,  upon 

I  whom   the   conviction   ultimately  rested,   were   social 

ji  acquaintances  of  thirty  years  standing. 


At  the  trial,  the  GoveiTunent  introduced  proof 
which  tended  to  show  that  only  two  bettors  were 
involved  in  the  nine  counts  of  the  indictment,  Ray- 
mond Syufy  and  Adolph  Schimian.  Three  other  wit- 
nesses testified  as  to  bets  and  conversations 
concerning  betting  with  the  defendant,  but  these  wit- 
nesses, Hochfeld,  Drossman  and  Stead,  were  intro- 
duced only  as  common  plan,  scheme  or  design 
witnesses  and  they  testified  for  the  most  part  to  con- 
versations occurring  prior  to  the  effective  date  of 
Section  1084.  The  witness  Stead's  testimony  was 
stricken  in  its  entirety  by  the  Court.  Appellant  was 
acquitted  by  either  the  jmy  or  the  Court  on  all  counts 
except  Count  7  and  Comit  9.  Count  7,  according  to  the 
Bill  of  Particulars,  involved  ]x)th  Syuf}^  and 
Schuman, 

''By  Adolph  P.  Schuman  by  calling  on  three  to 
five  times  to  Las  Vegas,  Nevada,  to  secure  the 
line  or  odds  on  the  San  Francisco  Forty-Niners 
football  games  during  this  period  of  time.  By 
Raymond  Syufy  actually  placing  bets  on  one-half 
of  the  San  Francisco  Forty-Niners  (sic)  during 
the  peiiod  in  question,  and  by  Raymond  Syufy 
actually  placing  bets  with  the  defendant  on  one- 
half  (not  more  than  seven  nor  less  than  six)  of 
all  San  Francisco  Forty-Niners  football  games 
played  during  this  period  of  time."  TR  38 

Count  9  involved  a  bet  on  the  Liston-Patterson 
heavyweight  fight.  The  witness  Sj^ufy  could  not  iden- 
tify the  appellant  as  the  individual  with  whom  he 
made  wagers  over  the  telephone.  The  witness  Schmnan 
at  one  time  at  least  stated  he  could  not  swear  as  to  his 


location  at  the  time  he  made  the  bet  on  the  Liston- 
Patterson  fight  over  the  telephone.  TR  209. 

The  Court  upheld  the  conviction  on  a  Motion  for 
Judgment  of  Acquittal  and  for  a  New  Trial  on  the 
basis  that  in  the  Court's  opinion  a  "conscious  disre- 
gard" by  not  ascertaining  the  place  from  where  the 
bettor  called  was  sufficient  to  justify  conviction  in 
spite  of  the  lack  of  any  evidence  indicating  appel- 
lant's knowledge  of  the  location  of  the  bettor,  TR  5 
Hearing  of  November  30,  1985.  The  Court  then 
sentenced  the  defendant  to  pay  a  fine  in  the  sum  of 
$5,000.00,  stating  during  the  course  of  his  sentencing 
that  the  appellant  was  not  '*  connected  with  any 
sinister  ring  or  syndicate  or  operation",  that  the 
appellant  came  from  a  good  family  and  conducted 
himself  within  the  field  of  gambling  "in  a  very 
upright  manner."  Hearing  of  November  30,  1965. 
Appeal  was  then  timely  made  to  this  Court. 


STATUTES  INVOLVED 

Section  1084  of  Title  18  of  the  U.S.  Code  provides: 

§1084.    Transmission    of   wagering   information; 
penalties 

"(a)  Whoever  being  engaged  in  the  business 
of  l>etting  or  wagering  knowingly  uses  a  wire 
commimication  facility  for  the  transmission  in 
interstate  or  foreign  conunerce  of  l)ets  or  wagei-s 
or  information  assisting  in  the  ])lacing  of  l)ets  or 
wagers  on  any  sporting  event  or  contest,  or  for 
the  transmission  of  a  wire  communication  which 


entitles  the  recipient  to  receive  money  or  credit 
as  a  result  of  bets  or  wagers,  or  for  information 
assisting  in  the  placing  of  bets  or  wagers,  shall 
be  fined  not  more  than  $10,000  or  imprisoned  not 
more  than  two  years,  or  both. 

(b)  Nothing  in  this  section  shall  be  construed 
to  prevent  the  transmission  in  interstate  or 
foreign  commerce  of  information  for  use  in  news 
reporting  of  sporting  events  or  contests,  or  for 
the  transmission  of  information  assisting  in  the 
placing  of  bets  or  wagers  on  a  sporting  event  or 
contest  from  a  State  where  betting  on  that  sport- 
ing event  or  contest  is  legal  into  a  State  in  which 
such  betting  is  legal. 

(c)  Nothing  contained  in  this  section  shall 
create  immunity  from  criminal  prosecution  under 
any  laws  of  any  State,  Commonwealth  of  Puerto 
Rico,  territory,  possession,  or  the  District  of 
Columbia. 

(d)  When  any  common  carrier,  subject  to  the 
jurisdiction  of  the  Federal  Conmiunications  Com- 
mission is  notified  in  writing  by  a  Federal,  State, 
or  local  law  enforcement  agency,  acting  within  its 
jurisdiction,  that  any  facility  furnished  by  it  is 
being  used  or  will  be  used  for  the  pui-pose  of 
transmitting  or  receiving  gambling  information 
in  interstate  or  foreign  commerce  in  violation  of 
Federal,  State  or  local  law,  it  shall  discontinue  or 
refuse,  the  leasing,  furnishing,  or  maintaining  of 
such  facility,  after  reasonable  notice  to  the  sub- 
scriber, but  no  damages,  penalty  or  forfeiture, 
civil  or  criminal,  shall  be  foimd  against  an}-  com- 
mon carrier  for  any  act  done  in  compliance  with 
any  notice  received  from  a  law  enforcement 
agency.  Nothing  in  this  section  shall  be  deemed 


to  prejudice  the  right  oJ'  any  person  affected 
therel)y  to  secure  an  appropriate  determination, 
as  otherwise  provided  liy  law,  in  a  Federal  court 
or  in  a  State  or  local  tribimal  or  agency,  that 
such  facility  should  not  be  discontinued  or  re- 
moved, or  should  be  restored.  Added  Pub.L. 
87-216,  §2,  Sept.  13,  1961,  75  Stat.  491." 

26  use  4401  provides: 

Sec.  4401    Imposition  of  Tax. 

"(a)  Wagers. — There  shall  be  imposed  on 
wagers,  as  defined  in  section  4421,  an  excise  tax 
equal  to  10  percent  of  the  amount  thereof. 

(b)  Amount  of  Wager. — In  determming  the 
amomit  of  any  wager  for  the  purposes  of  this 
subchapter,  all  charges  incident  to  the  placing  of 
such  wager  shall  be  included;  except  that  if  the 
taxpayer  establishes,  m  accordance  with  regula- 
tions prescribed  by  the  Secretary  or  his  delegate, 
that  an  amount  equal  to  the  tax  imposed  by  this 
subchapter  has  been  collected  as  a  separate  charge 
from  the  person  placing  such  wager,  the  amount 
so  collected  shall  be  excluded. 

(c)  Persons  Liable  for  Tax. — Each  person 
who  is  engaged  in  the  business  of  accepting 
wagers  shall  be  liable  for  and  shall  pay  the  tax 
under  this  subchapter  on  all  wagers  placed  with 
him.  Each  person  who  conducts  any  wagering 
pool  or  lottery  shall  be  liable  for  and  shall  pay 
the  tax  under  tliis  subchapter  on  all  wagers  placed 
in  such  pool  or  lottery.  Any  person  required  to 
register  under  section  4412  who  receives  wagc^'s 
for  or  on  behalf  of  another  person  without  having 
registered  under  section  4412  the  name  and  place 
of  residence  of  such  other  person  shall  be  liable 


for  and  shall  pay  the  tax  under  this  subchapter 
on  all  such  wagers  received  by  him." 

26  use  4411  provides: 

Sec.  4411.     Imposition  of  Tax. 

''There  shall  be  imposed  a  special  tax  of  $50 
per  year  to  be  paid  by  each  person  who  is  liable 
for  tax  mider  section  4401  or  who  is  engaged  in 
receiving  wagers  for  or  on  behalf  of  any  person 
so  liable." 

26  use  4412(a)  provides: 

Sec.  4412.     Registration. 

"(a)  Requirement.  Each  person  required  to 
pay  a  special  tax  under  this  subchapter  shall 
register  with  the  official  in  charge  of  the  internal 
revenue  district — 

(1)  his  name  and  place  of  residence; 

(2)  if  he  is  liable  for  tax  imder  subchapter 
A,  each  place  of  business  where  the  activity 
which  makes  him  so  liable  is  carried  on,  and 
the  name  and  place  of  residence  of  each  person 
who  is  engaged  in  receiving  wagers  for  him  or 
on  his  behalf;  and 

(3)  if  he  is  engaged  in  receiving  wagers 
for  or  on  behalf  of  any  person  liable  for  tax 
under  subchapter  A,  the  name  and  place  of 
residence  of  each  such  person." 

Sections  1700,  1701,  1702  and  1703  of  Title  18  of  the 
U.S.  code  provide  as  follows: 

§1700.     Desertion  of  mails. 

"Whoever,  having  taken  charge  of  any  mail, 
volimtarily  quits  or  deserts  the  same  before  he 


has  delivered  it  into  the  post  office  at  the  termina- 
tion of  the  route,  or  to  some  known  mail  carrier, 
messeng-er,  agent,  or  other  emj)loyee  in  the  Postal 
Service  authorized  to  receive  the  same,  shall  be 
fined  not  more  than  $500  or  imprisoned  not  more 
than  one  3^ear,  or  both." 

§1701.     Obstruction  of  mails  generaUy 

''Whoever  knowingly  and  willfully  ol)structs  or 
retards  the  passage  of  the  mail,  or  any  carrier  or 
conveyance  carrying  the  mail,  shall  be  fined  not 
more  than  $100  or  imprisoned  not  more  than  six 
months,  or  both." 

§1702.     Ohstrudiou  of  correspondence. 

"Whoever  takes  any  letter,  postal  card,  or 
package  out  of  any  post  office  or  any  authorized 
depository  for  mail  matter,  or  from  any  letter  or 
mail  carrier,  or  which  has  been  in  any  post  office 
or  authorized  depository,  or  in  the  custody  of  any 
letter  or  mail  carrier,  before  it  has  been  delivered 
to  the  person  to  whom  it  was  directed,  with  design 
to  obstruct  the  correspondence,  or  to  pry  into  the 
business  or  secrets  of  another,  or  opens,  secretes, 
embezzles,  or  destroys  the  same,  shall  be  fijied  not 
more  than  $2,000  or  imprisoned  not  more  than 
five  years,  or  both." 

§1703.  Delay  or  destruction  of  mail  or  news- 
papers 

"(a)  Whoever,  being  a  postmaster  or  Postal 
Service  employee,  unlawfully  detains,  delays,  or 
opens  any  letter,  postal  card,  package,  bag  or 
mail  intrusted  to  him  or  which  shall  come  into  his 
possession,  and  which  was  intended  to  be  con- 
veyed by  mail,  or  carried  or  delivered  by  any 
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carrier  or  other  employee  of  the  Postal  Sei'vice, 
or  forwarded  through  or  delivered  from  any  post 
oiffice  or  station  thereof  established  by  authority 
of  the  Postmaster  General;  or  secretes,  or 
destroys  any  such  letter,  postal  card,  package, 
bag,  or  mail,  shall  be  fined  not  more  than  $500  or 
imprisoned  not  more  than  five  years,  or  both. 

"(b)  Whoever,  being  a  postmaster  or  Postal 
SerAdce  employee,  improperly  detains,  delays,  or 
destroys  any  newsi)aper,  or  permits  any  other 
person  to  detain,  delay,  or  destroy  the  same,  or 
opens,  or  permits  any  other  person  to  open,  any 
mail  or  package  of  newspapers  not  directed  to 
the  office  where  he  is  employed;  or 

Whoever,  without  authority,  opens,  or  de- 
stroys any  mail  or  package  of  newspapers  not 
directed  to  him,  shall  be  fined  not  more  than  $100 
or  imprisoned  not  more  than  one  year  or  both. 
As  amended  May  24,  1949,  c.  139,  §  37,  63  Stat. 
95." 


REGULATIONS  INVOLVED 

Regulation  44.4401-2 (b)  provides: 

*'(b)  In  Business  of  accepting  wagers. 
"A  person  is  engaged  in  the  business  of  accept- 
ing wagers  if  he  makes  it  a  practice  to  accept 
wagers  with  respect  to  which  he  assumes  the  risk 
of  profit  or  loss  depending  upon  the  outcome  of 
the  event  or  the  contest  with  respect  to  which  the 
wager  is  accepted." 
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SPECIFICATIONS  OF  ERROR 

1.  The  evidence  was  insufficient. 

2.  The  Motion  to  Suppress  was  improperly  denied 
without  a  hearing. 

3.  The  evidence  was  insufficient  to  prove  knowl- 
edge of  the  interstate  character  of  the  call. 

4.  The  Court's  instruction  on  intent  was  improper. 

5.  Failure  to  instruct  on  social  wagers  was  im- 
proper. 

6.  The  Court's  instruction  on  the  business  of 
wagering  was  improper. 

7.  The  Court's  instruction  on  'ignorance  of  the 
law"  was  improper. 

8.  Appellant  was  deprived  of  a  fair  trial  by  an 
undue  limitation  on  cross-examination  of  the  witness 
Schuman. 

9.  The  conviction  on  Count  7  was  improper  since 
this  comit  of  the  indictment  was  duplicitous. 

10.  The  introduction  of  testimony  tending  to  show 
other  offenses  than  those  shown  in  the  indictment  was 
prejudicial. 


QUESTIONS  PRESENTED 

1.  Can  a  Court  deny  without  a  hearing  a  Motion 
to  Suppress  based  upon  mail  tampering  on  the  affi- 
davits of  Government  officials? 

2.  Must  there  be  evidence,  directly  or  indirectly, 
proving  knowledge  of  the  location  of  the  bettor  to 
constitute  a  violation  of  18  U.S.C.  1084'? 
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3.  May  a  conviction  rest  on  the  testimony  of  s 
witness  who  cannot  swear  to  an  essential  element  oi 
the  defense? 

4.  In  a  Section  1084  prosecution  is  it  proper  tc 
give  the  instruction  that  it  may  be  inferred  that  s 
person  intends  the  natural  and  probable  consequences 
of  his  acts'? 

5.  In  a  Section  1084  prosecution  should  there  hi 
an  instruction  where  the  evidence  warrants  on  **  social 
wagers  ?" 

6.  Are  the  requirements  of  Section  1084  with  re- 
spect to  be  '4n  the  business  of  wagering"  the  same  as 
the  requirements  in  the  wagering  tax  law  with  respecl 
to  the  business  of  accepting  wagers'? 

7.  Was  it  proper  to  instruct  on  "ignorance  of  the 
law"? 

8.  Was  cross-examination  improperly  limited? 

9.  Is  Count  7  of  the  indictment  duplicitous? 

10.  Is  the  introduction  of  evidence  tending  to  show 
the  commission  of  other  offenses  prejudicial  error? 


ARGUMENT 

I.     THE  COURT  ERRED  IN  DENYING  THE  MOTION  TO 
SUPPRESS  WITHOUT  A  HEARING. 

A.    Obstructing  Appellant's  Mail  Is  Unconstitutional  and  Con- 
trary to  Statute. 

The  instant  case  involves  probably  the  most  im- 
portant procedural  issue  currently  within  the  field  of 
the  criminal  law.  The  slow  and  steady  encroachment 
of  the  Federal  Government  into  the  privacy  of  its 
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citizen  reaches  its  culmination  in  the  cynical  assertion 
on  the  part  of  the  United  States  Attorney's  office, 
confirmed  by  the  Court  below,  that  no  question  can 
or  should  be  raised  into  their  interception  of  private, 
first  class  mail  addressed  to  the  appellant  herein  and 
the  novel  and  strange  assertion  by  them  that  a  bland 
statement  by  them  denying  misconduct  forecloses  any 
judicial  inquiry  into  the  extent  of  their  mail  tamper- 
ing or  whether  or  not  in  fact,  agents  of  the  govern- 
ment tapped  the  wires  of  appellant. 

The  Post  Office  is  the  agent  of  the  public,  not  of  the 
Internal  Revenue  Service,  Cumford  v.  TJiompson,  1 
Fed.  417.  In  the  instant  case  persons  desiring  to  cor- 
respond with  the  api^ellant  deposited  with  the  agents 
of  the  public  and  of  them,  that  is  to  say  the  Post 
Office  Department,  mail  intended  not  for  the  informa- 
tion of  the  Internal  Revenue  Service,  but  mail  in- 
tended for  the  recipient  alone.  They  admit  this  mail 
was  examined  and  the  results  of  the  examination 
submitted  to  the  Internal  Revenue  Service  for  the 
purpose  of  prying  into  the  business  secrets  of  the 
appellant,  in  brief,  the  Internal  Revenue  Service  de- 
sired to  gain  information  concerning  the  appellant's 
gambling  activities,  if  any.  No  authorization  for  such 
an  examination  was  indicated  by  the  Government. 
The  assertion  was  simply  made  that  the  Govermnent 
through  the  Post  Office  Department  has  the  unquali- 
fied right  to  examine  and  record  information  on  mail 
so  long  as  the  mail  is  not  opened. 

The  imi)ortance  of  the  ])roblems  presented  in  this 
attempt  by  the  Government  to  encroach  into  the 
secrecy  of  the  mail  is  emphasized  by  the  hearings  of 
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Senator  Edward  V.   Long,   D(MO)    of  the  judicial'' 
committee  inquiring  into  the   encroachment  by  this 
practice  of  the  right  of  privacy.  Senator  Long  has 
introduced  a  bill,  S2627,  to  specifically  prohibit  the 
practice  present  here. 

In  the  instant  case  an  additional  factor  is  presented  • 
as  was  presented  in  the  Roy  Cohen  case,  that  is  to 
say,  mail  was  intercepted  by  the  Government  from 
appellant's  attorney.  We  suggested  that  this  creates 
additional  constitutional  problems,  Messiah  v.  US, 
377  US  201. 

The  Government  takes  the  position  that  intercept- 
ing and  examining  mail  is  a  proper  practice  imtil  the 
mail  is  opened.  We  think  it  is  clear  imder  the  vStatutes 
and  the  cases,  that  the  contrary  is  true.  Section  1702 
of  Title  18  provides  in  part:  ''.  .  .whoever  takes  a 
letter  before  it  has  been  delivered  to  the  person  to 
whom  it  has  been  directed,  with  a  design  to  obstruct 
the  correspondence  or  pry  into  the  business  secrets  : 
of  another  .  .  ."  is  guilty  of  an  offense.  It  is  clear  from  j 
this   section,   opening   mail   is  not  the   only   offense  | 
which  would  justify  a  motion  such  as  was  made  here. 
Section  1701  provides  that  whoever  *^  .  .  obstructs  or 
retards  the  passage  of  mail   .   .   ."  is  guilty  of  an 
offense.  Section  1703  provides  an  offense  where  the  ^ 
postmaster  ''detains  or  delays"  mail.  To  be  sure,  open- 
ing mail  is  an  offense  but  as  the  Court  can  see  from 
the  above  sections,  it  is  not  the  only  offense  involving 
the  interception  of  mail. 

There  is  some  authority  for  the  Government's  con- 
tentions, Costello  V.  USA,  255  Fed.  876.  However,  the 
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Costello  case  is  based  on  a  petition  for  rehearing-,  not 
a  motion  to  suppress  as  here.  At  any  event,  this  au- 
thority is  not  binding-  in  any  circumstances  since  it  is 
not  a  decision  in  this  circuit. 

In  our  opinion,  previous  decisions  in  the  Supreme 
Court  forbid  even  the  practice  the  Government  con- 
cedes that  it  engages  in.  As  early  as  1877,  the  Supreme 
Court  in  Ex  pm^te  Jackson  stated  "letters  and  sealed 
!  pages  .  .  .  are  as  fully  guaranteed  from  examination 
I  and  inspection   ...   as  they   were  retained  by  the 
j  parties  forwarding-  them  in  their  own  domicile."  Ex 
I  parte  Jackson,  96  US  727.  As  the  Coiu't  indicated  in 
j  Hoover  v.  McCliesneij,  81  Fed.  472,  the  examination  of 
;  mail  is  an  unreasonable  search  and  seizure,  imless  the 
t  Government  has  a  search  warrant. 

;  Prior  to  Costello,  the  holdings  of  the  coui-ts  were 
jthat  the  Post  Office  Department  could  not  interfere 
i  with  mail  miless  there  was  some  warrant  in  statutory 
''  authority.  In  American  ScJiools  v.  McNulty,  187  US 
I  921,  the  principle  was  established  that  the  postal  au- 
jthorities  may  not  "exercise  jurisdiction  in  a  case  not 
I  governed  by  statute."  This  case  held  that  the  use  of 
the  mail  was  a  constitutional  right  (see  also  Pike  v. 
!  Walker,  121  Fed.  2d  37).  In  the  event  that  the  mail  is 
I  not  used  properly  according  to  the  cases,  the  postal 
I  authorities  had  only  the  right  as  authorized  liy  stat- 
[utes  to  tamx)er  with  the  mail  after  an  administration 
j  hearing.  The  only  exception  to  this  rule  is  the  right 
!  to  resort  to  a  search  warrant  as  indicated  in  Hoover 
j  V.  MoChesney,  supra.  See  also.  Walker  v.  Popenoe, 
i  149  Fed.  2d  511.  Where  no  authority  was  granted  by 
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statute  even  though  the  practices  involved  are  ne- 
farious, no  authority  lies  in  the  Post  Office  Depart- 
ment to  tamper  with  the  mail.  US  v.  Hcdseth,  342  US 
247. 

It  should  be  noted  that  there  is  no  statutory  au- 
thority which  in  any  way  indicates  that  the  letters 
intercepted  here  were  non-mailable.  Sections  4005, 
4006,  4007  and  4008  define  the  occasions  where  mail 
can  be  intercepted  and  seized.  Nowhere  is  a  bookie  in 
any  way  embraced  within  the  statutes.  l 

In  the  present  case  there  is  no  warrant  in  either' 
statute  or  regulations  for  the  examination  of  the 
appellant's  mail.  The  postal  department  is  not  the 
agent  of  the  Internal  Revenue  Service,  it  is  the  agent 
of  those  using  the  mail.  If  Congress  desired  that  upon 
the  application  of  the  proper  agency  of  the  Govern- 
ment mail  could  be  examined,  they  would  have  passed 
a  statute  to  that  effect.  No  such  statute  was  passed. 
American  Schools  v.  McNulty,  supra,  therefore  ap- 
plies and  there  is  no  jurisdiction  in  the  postal  depart- 
ment to  examine  appellant's  mail  for  the  pui'pose  of 
obtaining  e\ddence  against  him  without  a  search  | 
warrant. 

We  believe  that  the  above  conclusion  has  been  up-  , 
held   by   this   Court   in   the   HeiJherg   v.   Fixa   case  i 
(affirmed  Fixa  v.  Heilberg,  33  LW  4489).  There  the  ■ 
Court  indicated  that  freedom  of  speech  and  the  right 
of  privacy  preclude  the  interrogation  of  persons  re- 
ceiving '^ communist  political  propaganda."  Here  an 
individual  engaged  in  lawful  business  has  a  right  to 
correspond  with  those  persons  he  so  desires,  including 
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his  attorney.  There  is  no  warrant  in  the  statutes  and 
in  fact,  it  would  appear  to  be  unconstitutional  to 
subject  his  correspondents  to  interrogation  by  agencies 
of  the  Government. 

Persons  have  a  right  to  correspond  with  legal  gam- 
blers in  Las  Vegas  just  as  they  have  a  right  to  cor- 
respond with  Communists.  It  would  appear  that  there 
should  be  no  greater  constitutional  right  in  the  one 
ease  than  in  the  other.  The  Court  may  not  approve 
of  gamblers  but  they  are  however,  citizens  and  they 
have  a  right  to  correspond  so  long  as  they  conduct 
themselves  in  accordance  with  the  law. 

In  the  event  that  they  do  not,  the  normal  remedy 
of  a  search  warrant  is  available  to  the  Govermnent. 
j  It  would  appear  that  a  search  into  their  mail  should 
I  be  conducted  according  to  normal  principles  of  law 
I  appropriate  to  searches.  The  Post  Office  Department 
I  is  an  agent  of  the  public,  not  of  the  Internal  Revenue 
'  Service  and  the  right  of  privacy  involved  in  com- 
I  municating  by  mail  should  be  as  extensive  as  that 
I  guaranteed  by  the  Federal  Communications  Act  with 
I  respect  to  the  telephone.  Since  the  decision  of  the 
I  Court  below,  the  Supreme  Court  affirmed  Fixa  v. 
\  Heilherg,  at  33  LW  4489  referred  to  above. 

j      The   Supreme   Court  declared  a  statute  expressly 

i  giving  authority  for  the  examination  of  mail  uneon- 

I  stitutional.   It   should   be   noted   that   here   there   is 

neither  a  statute  or  regulation  expi-essly  authorizing 

such  a  ])roeedure.  The  Su])reme  Court  stated  ''The 

Act  sets  administrative  officials  astride  the  flow   of 

]  mail  to  inspect  it,  ai)praise  it,  write  the  addressee 
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about  it,  and  await  a  response  before  dispatching  the 
mail."  Here  instead  of  an  Act  clothed  with  the  au-. 
thority  of  the  Congress,  the  unfettered,  unauthorized 
act  of  Internal  Revenue  employees  sets  post  office 
officials  astride  the  flow  of  mail  to  inspect,  appraise 
and  obstruct  it.  Instead  of  an  invitation  to  write  about 
it,  the  addressees  and  addressors  are  actually  inter- 
viewed. The  odium  of  association  with  a  Communist 
is  no  less  than  the  odium  of  association  with  legal 
gamblers.  In  the  event  that  it  is  considered  desirable 
to  monitor  specific  classes  of  citizens'  mail,  we  suggest 
that  Congress  is  the  only  authority  which  has  the 
right  to  make  that  decision  if  any  right  constitution- 
ally exists.  The  breaching  of  the  principle  of  the  iii- 
violability  of  the  mail  as  an  investigative  tool  is  the 
ultimate  in  the  slow  retreat  from  the  concept  of 
individual  liberty. 

B.    A  Hearing'  Should  Have  Been  Held. 

The  Government  claims  that  no  hearing  need  be^ 
held  to  determine  the  facts  surrounding  the  intercep-  ' 
tion  of  the  appellant's  mail  and  the  interception  of  j 
his  telephone  conversations.  We  believe  that  in  this  i' 
circuit  the  rules  require  an  oral  hearing  and  the  talv- 
ing  of  evidence.  In  the  case  of  Hoffritz  v.  US  (9  Cir.)  ; 
240  Fed.  2d  109,  the  Court  held  that  if  an  issue  of ! 
fact  is  raised  an  oral  hearing  must  be  held.  As  the  ■ 
Court  stated   in  Austin  v.   USA,  297   Fed.  2d  356, 
"unless  his  allegations  clearly  show  that  even  if  true, 
he  would  be  entitled  to  no  relief.  He  would  be  en- 
titled to  a  hearing."  Here  the  allegations  of  the  motion  i 
are  actually  based  upon  statutes  of  the  United  States. 
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In  the  motion  we,  so  to  speak,  indicted  the  Govern- 
ment. Each  allegation  charges  a  violation  of  the  stat- 
ute of  the  United  States  mentioned  in  the  paragraph. 
The  Government's  bland  denial  of  misconduct  serves 
only  to  raise  the  issue  of  fact  and  requires  a  hearing 
in  this  case. 

Here  an  affidavit  was  filed  indicating  the  grounds 
for  believing  the  appellant's  conversations  and  cor- 
respondence to  be  intercepted.  Unless  Government 
officials  expressly  admit  eavesdropping  into  the  tele- 
phone conversations  and  mail  correspondence  of  a 
defendant,  there  can  never  be  stronger  allegations. 

In  Rule  41  Proceedings,  a  defendant  has  no  right  to 
take  depositions.  Only  by  an  oral  hearing  before  the 
Court  may  a  defendant  in  this  proceeding  obtain 
compulsory  process  for  the  obtaining  of  witnesses. 
Here  alone,  the  defendant  may  have  the  compulsory 
process  for  the  obtaining  of  witnesses  guaranteed  by 
the  Constitution  which  will  establish  the  grounds  for 
his  motion.  The  foreclosure  of  judicial  inquiry  by  a 
bland  denial  liy  the  United  States  Attorney  or  the 
Government  employees  involved  by  affidavit  would 
seem  to  us  to  be  unconstitutional,  as  well  as  bad  judi- 
cial procedure.  A  defendant  should  have  the  right  to 
examine  and  cross-examine  Government  officials  under 
oath,  otherwise  any  meaningful  inquiry  into  miscon- 
duct of  Government  officials  resulting  in  the  depriva- 
tion of  constitutional  rights  would  be  impossible. 

An  inquiry  going  behind  the  affidavits  filed  by  the 
Govermnent  could  have  established  much  more  in  the 
'Way  of  an  examination  than  admitted  by  the  Govern- 
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ment.  An  examination  of  mail,  even  without  opening 
it,  can  reveal  the  contents  thereof.  Placing  the  mail 
before  a  strong  light  often  will  allow  the  contents  to 
be  read.  Whereas,  here  the  Government  expressly 
admits  mail  tampering,  judicial  inquiry  should  not 
be  foreclosed  to  determine  mider  the  conditions  of  a 
judicial  examination  how  far  the  Government  has  in 
fact  gone. 

The  Court  will  note  that  at  the  trial  the  defense 
was  foreclosed  from  inquiring  into  the  extent  that  the 
witnesses  were  secured  and  influenced  by  the  Govern- 
ment's mail  tampering.  It  appears  clear  that  all  or 
practically  all  of  the  witnesses  were  secured  by  the 
use  of  this  investigating  tool  or  by  the  use  of  wire 
tapping.  In  particular  the  witness  Schmnan,  on  which 
the  conviction  ultimately  rests,  was  not  the  type  of 
individual  who  would  ordinarily  be  contacted  by  in- 
vestigative agencies  with  respect  to  an  employee  of  a 
legal  gambling  estal)lishment  in  Las  Vegas.  The  only . 
contacts  which  could  have  identified  him  with  appel-l 
lant  were  the  examination  of  his  mail  or  the  tapping 
of  the  appellant's  telephone  conversations. 

We  have  not  discussed  in  detail  the  principle  re- 
garding the  allegation  of  wire  tapping  beciiuse  the  ; 
principles  are  clear  and  well  established.  Wire  tap-  j 
ping  was  alleged  and  supported  by  affidavit.  An  issue ! 
of  fact  was  raised  and  the  hearing  should  have  been  '• 
held  to  determine  the  facts  as  they  actually  exist.  It 
should  be  noted  that  FBI  officials  and  officials  of  the 
telephone  company  of  Nevada  were  subpoenaed  by  the 
defense  to  try  and  establish  the  fact  of  wire  tapping. 
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Both  a  hearing  on  the  motion  to  suppress  was  denied 
and  inquiry  at  the  trial  was  denied.  This  we  submit 
is  fundamental,  reversible  error. 


II.     THE  EVIDENCE  WAS  INSUFFICIENT  TO  "PROVE  THE 
KNOWLEDGE"  REQUIRED  BY  THE  STATUTES. 

An  essential  element  of  the  Government's  proof  in 
this  ease  was  to  prove  the  knowledge  of  the  defendant 
of  the  interstate  character  of  the  calls.  None  of  the 
witnesses  who  testified  in  the  case  gave  any  testimony 
which  directly  or  indirectly  would  establish  this  fact. 
In  no  case  did  the  witnesses  infoiTn  the  defendant  of 
their  location  after  the  effective  date  of  Section  1084 
of  Title  18.  None  of  the  calls  were  of  such  a  character 
that  telephone  officials  would  have  given  some  indica- 
tion that  long  distance  was  involved.  All  of  the  wit- 
nesses were  frequent  visitors  to  Las  Vegas.  Appellant 
here  was  an  employee  of  a  legal  wagering  business  in 
Las  Vegas  and  legitimately  could  handle  hmidreds  or 
even  thousands  of  telephone  calls  concerning  the  sub- 
ject of  betting  on  the  telephone  within  the  State  of 
Nevada. 

The  difficulties  of  the  prosecution  establishing  a 
valid  conviction  on  this  kind  of  evidence  were  com- 
mented on  by  the  Court  in  connection  with  the  motions 
made  at  the  conclusion  of  the  Government's  case: 

"The  Court:  But  on  that  same  circumstance, 
on  that  exact  same  evidence,  number  one,  I  have 
to  make  the  same  implication  that  he  was  talking 
on  the  telephone,  that  he  knew  where  the  calls 
came  from.  You  have  a])out  three  things  here. 
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three  iiltimates  that  you  have  got  to  assume,  that 
is,   by   implication,    reasonable   implication,    one  ^ 
upon  the  other,  don't  you? 

You  know,  there  is  an  old  doctrine  that  you 
caimot  put  an  inference  on  an  inference  and  im- 
plications on  implications.  Don't  we  have  to  do 
that  very  thing.  Don't  we  have  to  take  two  or 
three  steps,  which  each  one  has  an  inference  to 
be  di-awn  from  the  others  of  the  one  original 
stepf  TR  504. 

With  respect  to  the  witness  Syufy,  almost  everyl 
element  required  to  be  proved  was  conspicuous  by  its^: 
absence.  With  the  exce];)tion  of  one  football  game,  the> 
San   Francisco    Forty-Niners   versus   the    Cleveland* 
Browns  (Count  8),  Mr.  Syufy  was  unable  to  remem- 
])er   his    location.    Fui-thermore,    he    was    imable    to 
identify  the  defendant.  In  fact,  his  testimony,  since  | 
he   indicated   three  voices  were   involved,   definitely  '' 
establishes  that  it  could  not  have  been  the  defendant 
on  at  least  some  occasions.  Furthennore,  there  was  no 
testimony   supplied  by  the  witness   from   which   an  i 
inference  could  be  dra\vn  that  the  defendant  knew  the  ,' 
place  from  which  he  was  calling. 

As  the  Court  observed  at  page  476  of  the  transcript 
"Maybe  when  we  analyze  the  Schuman  testimony  it 
is  weaker  than  the  Syufy  testimony"  and  at  page  451  - 
"The  only  thing  here  is,  Mr.  Schuman's  testimony  in  i 
particular  was  all  entangled.  I  mean,  he  was  giving 
the  odds  on  his  memory.  One  place  it  was  99  to  1, 
another  x)lace  it  was  complete.  Another  place  it  wasn't 
quite  99  to  1.  This  is  speculation."  The  evidence  estab- 
lishes a  very  close  social  relationship  between  the  par- 
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ties.  As  the  Court  o}:)served,  there  was  considerable 
doubt  whether  the  bets  were  seriously  meant  at  all. 
See  pages  491  to  496  of  the  transcript. 

There  is  a  complete  lack  of  any  evidence  here  from 
which  the  jiuy  could  conclude  beyond  a  reasonable 
doubt  that  Mr.  Cohen  knew  from  where  Mr.  Schuman 
was  calling.  Nothing  in  the  conversations  indicated 
the  j)lace  from  which  the  call  was  placed  either 
directly  or  indirectly.  No  conversation  subsequent  to 
the  bet  indicated  any  knowledge  on  Mr,  Cohen's  part 
of  the  location  of  the  call.  The  Trial  Coui't's  state- 
ment of  the  old  iiile  of  the  impropriety  of  piling  in- 
ference on  inference  simply  characterizes  the  situation 
where  there  is  a  complete  lack  of  proof  as  to  the  de- 
fendant's knowledge  of  the  illegal  character  of  the 
call.  Any  finding  of  a  jury  of  knowledge  on  Mr. 
Cohen's  part  would  be  pui-e  speculation. 

In  trying  to  justify  a  fijiding  of  guilty  by  the  jury 
on  a  motion  for  a  new  trial,  the  most  that  the  Court 
could  find  to  prove  the  fact  of  knowledge  of  the  inter- 
state character  of  the  call  was  a  statement  that  the 
appellant  somehow  "consciously  disregarded"  where 
the  call  was  made  from.  TR  5  Hearing  of  November 
30,  1965.  This,  apparently  was  established  l>ecause 
appellant  did  not  inquire  as  to  where  the  calls  orig- 
inated. We  submit,  under  the  circumstances,  that  there 
is  no  duty  of  inquiry  in  a  case  of  this  character.  The 
law  does  not  provide  that  an  individual  working  in  a 
legal  gaml)]ing  establishment  must  affirmatively  estab- 
lish innocence  with  respect  to  a  telephone  call.  On  the 
eontrarv,  we  believe  the  burden  is  still  on  the  Govern- 
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ment  to  prove  that  he  had,  in  fact,  the  guilty  knowl- 
edge required  by  the  statute.  Even  a  gambler  need  not; 
answer  a  telephone  at  his  peril. 


III.     THE  EVIDENCE  WAS  INSUFFICIENT  IN 
MANY  OTHER  RESPECTS. 

The  evidence  in  this  case  was  unsatisfactory  in  even 
other  respects  than  the  failure  of  ''proof  of  knowl- 
edge." Even  the  location  of  the  bettor  was  not  estab- 
lished by  convincing  evidence.  For  example.  Count  9 
involves  the  Liston-Patterson  fight.  The  witness 
Schuman  originally  denied  that  he  bet  on  a  heavy- 
weight championship  fight  in  1962.  TR  206.  Then, 
after  examining  his  grand  juiy  testimony,  he  testified 
that  he  did  bet  on  this  fight.  TR  209.  On  cross- 
examination  he  was  asked  this  question : 

''Q.     So,  in  other  words,  let  me  ask  you  this 

question  again.   On  that  fight,  can  you  swear  that 

you    called    Mr.    Cohen    from    San    Francisco, 

California  ? 

A.    No. 

Q.     Now,  -with  respect  to  the^ — any  times  you 

talked  to  Mr.  Cohen  about 

A.  May  I  amplify  that  last  answer?  I  can't 
absolutely  swear  to  it,  no.  To  the  ]>est  of  my  recol- 
lection, yes.  But  mth  a  man 's  safety  at  stake  and 
an  absolute  swearing,  no. ' ' 

Later  he  testified  that  he  was  99%  sure  that  the  call 
was  made  from  the  San  Francisco  area.  TR  275.  He  was 
never  able  to  recall  the  amount  of  the  bet  (TR  276) 
or  exactly  where  he  was  when  he  made  the  bet  (TR 
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277)  and  he  never  infomied  Mr.  Cohen  from  where 
he  was  talking.  The  testimony  is  replete  with  indica- 
tions of  the  close  social  relationship  between  the 
parties  going  back  over  thirty  years.  The  witness 
Schuman  could  not  swear  whether  or  not  he  was  in 
Hillsborough  or  in  San  Francisco  when  any  of  the 
calls  were  made.  He  also  indicated  that  he  called  the 
defendant  Lesly  Cohen  while  in  Las  Vegas.    TR  263. 

As  will  be  pointed  out  later,  Comit  7  is  such  an 
Indefinite  charge  that  it  is  close  to  impossible  to  tell 
from  the  transcript  whether  the  calls  the  Government 
had  in  mind  in  the  coimt  were  supported  by  the  evi- 
dence or  not.  The  only  thing  that  is  clear  is  that  on 
some  occasions  Mr.  Schimian  did  call  Mr.  Cohen  from 
the  Bay  Area.  That  on  occasion  he  discussed  Ijets  and 
that  on  occasion  he  discussed  politics,  but  he  had  no 
elear  recollection  as  to  any  particular  conversation. 

In  addition,  the  entire  Schuman  testimony  indicates 
the  classic  case  of  friends  betting  with  friends  on 
major  sporting  events.  This  is  not  the  kind  of  thing 
which  CongTess  sought  to  prohibit  as  -will  l^e  seen  later. 
The  statute  was  aimed  at  the  suppression  of  organized 
gambling  activities  not  social  betting  between  friends. 
As  Attorney  General  Kennedy  stated  in  his  report  to 
the  Committee  on  the  Judiciaiy  contained  in  the  hear- 
ings before  the  Committee  on  the  Judiciary  on  S. 
1655,  June  9,  et  seq.  1961.  Program  to  curb  organized 
crime  and  racketeering 

"Second,  the  bill  would  in  that  regard  help  sup- 
press organized  gambling  by  prohibiting  the  use 
of  mre  communications  for  the  transmission  of 
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gambling  information  in  interstate  and  foreign 
commerce.  The  word  'organized'  is  italicized  ho- 
caiise  it  should  be  clear  that  the  Federal  Govern- 
ment is  not  imdertaking  the  almost  impossible 
task  of  dealing  with  all  the  many  forms  of  casual 
or  social  wagering  which  so  often  may  be  effect (^d 
over  commimication  facilities.  It  is  not  intended 
that  the  act  should  prevent  a  social  wager  betsveen 
friends  hy  telephone.  This  legislation  can  be  a 
most  effective  weapon  in  dealing  with  one  of  the 
major  factors  of  organized  crime  in  this  country 
without  invading  the  privacy  of  the  home  or  out- 
raging the  sensibilities  of  our  people  in  matters 
of  personal  inclinations  and  morals." 

What  occurred  with  Mr.  Schiunan  was  not  the  trans- 
mission  of  wagering  information  or  bets  involving 
organized  gambling,  but  simply  the  casual  and  social 
kind  of  wagering  which  takes  place  between  social  | 
acquaintances. 

In  oui'  opinion  con\dction  should  not  rest  on  the  tes- ; 
timony  of  a  witness  who  cannot  swear  to  an  essential ' 
fact  required  to  prove  the  Government's  case.  Quoting 
odds  where  a  felony  con\dction  is  involved  may  be  a 
stimulating  game  of  chance  from  a  gambling  point  of 
view,  but  a  criminal  prosecution  resulting  in  a  eon^-ic- 
tion  is  not  a  sporting  event.  A  conidction  based  on  a 
gambler's  chance  should  not  stand. 
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IV.  THE  COURT'S  INSTRUCTION  ON  INTENT  CONSTITUTED 
REVERSIBLE  ERROR. 

The  Court's  instruction  on  intent  was  as  follows : 
"Intent  may  be  proved  by  circiunstantial  evi- 
dence. Indeed,  it  can  rarely  be  established  by  any 
other  means.  While  witnesses  may  see  and  hear 
and  so  be  able  to  give  direct  evidence  of  what  a 
defendant  does  or  fails  to  do,  of  course  there  can 
be  no  eye  witness  account  of  a  state  of  mind  with 
which  the  acts  were  done  or  omitted.  But  what  a 
defendant  does  or  fails  to  do  may  indicate  intent 
or  lack  of  intent  to  connnit  the  oifense  charged. 
As  a  general  rule,  it  is  reasonable  to  infer  that  a 
person    ordinarily    intends    all    the    natural   and 
probable  consequences  of  acts  knotvingly  done  or 
kyioivingly  omitted.  So  unless  the  evidence  in  the 
case  leads  the  jury  to  a  different  or  contrary  con- 
clusion, the  jury  may  draw  the  inference  and  find 
that   the   accused  intended   all   the   natural   and 
probable  consequences  which  one  standing  under 
I       like  circumstances  and  possessing  like  knowledge 
j       should  reasonably  have  expected  to  result  from 
'       any  act  knowingly  done  or  knoivingly  omitted  by 
j       the  accused." 

This  instruction  was  objected  to  on  pages  48  and  49 
Df  the  Reporter's  Transcript  of  October  5,  1965. 

j  The  crime  of  which  appellant  was  convicted  re- 
'quires  a  specific  intent,  that  is  to  say  the  defendant 
must  knowingly  intend  to  accept  the  transmission  of 
jWagering  infonnation  or  bets  over  an  interstate  tele- 
phone line.  The  evidence  tended  to  show  in  the  instant 
ease  that  specific  phone  calls  were,  in  fact,  accepted 
jby  appellant  from  the  Bay  Area  and  that  these  tele- 
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phone  calls  had  to  do  with  bets  and  betting.  Appellant, 
however,  was  an  employee  of  a  legal  betting  establish- 
ment in  Las  Vegas  and  prol>ably  could  and  did  accept 
telephone  calls  transmitting  the  same  kind  of  informa- 
tion from  within  the  State  of  Nevada,  This,  of  coiu'se, 
was  standard  business  procedure  and  did  not  consti- 
tute any  crime.  The  instruction  given  by  the  Couit, 
however,  would  allow  the  jury  to  presume  his  guilty 
knowledge  of  the  character  of  the  call  from  the  mcio 
fact  that  the  call  was,  in  fact,  placed  and  received  Ijy 
him.  This  Circuit  has  specifically  disapproved  this  in- 
struction in  cases  where  a  specific  intent  is  involved. 
In  Block  V.  United  States,  9th  Circuit,  221  F.  2d  786, 
the  Court,  in  fact,  held  that  the  giving  of  such  an  in- 
struction on  the  subject  of  intent  was  such  basic  erroi- 
that,  even  in  the  absence  of  objection,  it  required  re- 
versal. The  Couii;  stated  as  follows:  1 
"That  is  not  a  correct  statement  of  law  with 
regard  to  a  criminal  offense  wherein  specific  in- 
tent is  an  essential  element.  Morissette  v.  U.  S., 
342  U.S.  246,  273,  72   S.Ct,  240,  96  L.Ed.  288; 
Wardlaw  v.  U.  S.,  supra.  As  the  Sujjreme  Courti 
said  in  the  Morissette  case,  supra,  342  U.S.  atj 
page  275,  72  S.Ct.  at  page  256 :                                j 

11 

"  'We  think  presumptive  intent  has  no  place, 
in  this  case,  A  conclusive  presumption  which 
testimony  could  not  overthrow  would  effectively 
eliminate  intent  as  an  ingredient  of  the  offense.! 
A  presmnption  which  Avould  permit  but  not  re- 1 
quire  the  jury  to  assume  intent  from  an  isolated! 
fact  would  prejudge  a  conclusion  Avliich  the. 
jury  should  reach  of  its  own  volition.  A  pre- 
sumj)tion  which  would  permit  the  jury  to  make 
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an  assumption  Avhicli  all  the  evidence  considered 
together  does  not  logically  establish  would  give 
to  a  proven  fact  an  ai-tificial  and  fictional  effect. 
In  either  case,  this  presmnption  would  conilict 
with  the  oveiTiding  presumption  of  innocence 
with  which  the  law  endows  the  accused  and 
wliich  extends  to  every  element  of  the  crime. 
Such  incriminating  presmnptions  are  not  to  be 
improvised  by  the  judiciary.  Even  congressional 
power  to  facilitate  convictions  by  substituting 
presumptions  for  proof  is  not  witliout  limit.' 

I  "The  conclusion  sought  to  be  supplied  by  pre- 

sumption in  the  Morissette  case  was  one  of  intent 
to  steal  casings,  based  upon  the  mere  fact  the  de- 
fendant took  them.  What  was  said  in  that  case 
applies  equally  to  the  case  at  bar  where  luider  the 
above  poi-tion  of  the  trial  Court's  chai-ge  the  jury 
was  told  in  effect  that  they  could  draw  the  con- 
clusion that  the  appellant  had  intended  to  defeat 
or  evade  the  pajTiient  of  his  tax  from  the  mere 
fact  that  he  filed  an  iiicoi*rect  income  tax  return." 

As  in  the  Morissette  and  Block  cases  the  giving  of 
he  instruction  imder  attack  here  would  allow  a  pre- 
sumption of  intent  from  facts  which  have  no  logical 
•elationship  sufficient  to  compel  a  presumption  of 
^ilty  knowledge. 

In  a  case  of  this  character,  \\-here  the  act  constitut- 
ing the  criminal  offense  is  mala  prohibita  rather  than 
2iala  in  se,  it  would  appear  that  this  instruction  re- 
quires reversal.  Mann  v.  United  States,  319  F.2d  404. 
See  also  I'nited  States  v.  Palermo,  295  F.2d  872; 
Uaner  v.  United  States,  315  F.2d  792;  Forester  v. 
United  States,  9th  Circuit,  237  F.2d  617. 
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V.     THE  FAILURE  OF  THE  COURT  TO  INSTRUCT  ON 
"SOCIAL  WAGERS"  WAS  ERROR. 

The  defense  submitted  two  instnietions  on  the  sul> 
ject  of  social  rather  than  business  wagers.  These  in- 
structions are  as  follows : 

"Instruction  No.  11 

"The  Govennnent  must  show  beyond  a  reason- 
able doubt  that  the  defendant  accepted  the  wagers 
or  transmitted  betting  information  charged  in  the 
indictment  in  connection  with  a  business  of  ac- 
cepting wagers.  Personal  bets  with  persona} 
friends  imconnected  mth  the  gamlDluig  Ijusiness 
are  not  a  violation  of  the  statute  charged  in  the 

indictment."  TR  50 

I 

"Instruction  No.  17 

"Wagers  on  sports  events  or  contests,  to  be  tax- 
able, must  be  placed  mth  a  person  engaged  in  the 
business  of  accepting  such  wagers.  The  purpose  of 
this  requirement  is  to  exclude  from  tax  the  purely' 
'social'  or  'friendly'  type  of  bet.  A  person  is  con-l 
sidered  to  be  in  the  business  of  accepting  wagers' 
if  he  is  engaged  as  a  principal  who,  in  accejiting 
wagers,  does  so  on  his  own  accomit."  TR  51 

The  failure  of  the  Coui't  to  grant  these  instructions) 
was  excepted  to  on  page  49  of  the  hearing  of  October 
5,  1965.  |, 

Instruction  17  is  a  direct  quote  from  the  case  of' 
United  States  v.  Simon,  241  F.'2d  308  at  310,  quoting 
Congress'  report  on  the  wagering  tax  law.  Attorney 
General  Kennedy  in  submitting  Section  1084  to  Con- 
gress indicated  that  Section  1084  contained  a  like  re- 
quirement : 
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''The  statute  on  interstate  transmission  of  gam- 
bling- information  was  designed  to  "help  suppress 
orfjanized  gambling  by  prohibiting  the  use  of  wire 
commimieations  foi'  the  transmission  of  gambling 
infoiTnation  in  interstate  and  foreign  commerce. 

"  'The  word  "organized"  is  italicized  because  it 
would  be  clear  that  the  Federal  (xovemment  is 
not  undertaking  the  almost  impossible  task  of 
dealing  with  all  the  many  forms  of  casual  or  so- 
cial wagering  which  so  often  may  be  effected  over 
communication  facilities.  It  is  not  intended  that 
the  act  should  prevent  a  social  wager  between 
friends  by  telephone.'  " 


Throughout  the  legislative  history  it  is  clearly  indi- 
iated  that  the  statute  excluded  a  social-ty^De  bet.  There 
vas  evidence  from  which  the  jury  could  find  the 
^ehuman  transactions  were  social  in  chai*aeter.  The 
ack  of  such  an  instruction  was  prejudicial  to  the  de- 
'endant. 

In  the  instant  case  Adolph  Schimian  and  appellant 
vere  friends  of  thirty  years  standing.  They  met  often 
n  Las  Vegas.  TR  244  through  248.  The  entire  trans- 
iction  with  Mr.  Schuman  is  peculiar  in  that  no  where 
s  it  indicated  that  any  money  ever  changed  hands  as 
I  result  of  the  bets  made  by  him  and  Mr.  Cohen.  The 
)ets  were  made  on  not  the  casual  spoi-ting  event  but 
>n  the  important  kind  of  super  event  on  which  social 
vagers  are  customarily  made.  It  is  submitted  that  this 
md  of  wager  is  not  the  kind  of  activity  contemplated 
)y  Congress  as  a  violation  of  Section  1084  of  Title  IS. 
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VI.     THE   COURT'S  INSTRUCTIONS   ON  THE   "BUSINESS 
OF  WAGERING"  WERE  IMPROPER. 

The  Court  instructed  the  jury  that  the  test  oi 
whether  a  person  was  in  the  business  of  wagering  wae 
as  follows: 

' '  The  test  of  whether  a  person  is  in  the  business^ 
of  accepting  wagers  is  whether  he  is  accepting 
money  in  a  game  of  chance  in  which  someone  ma} 
win  or  lose,  depending  on  the  eventuality.  In  the 
event  the  government  does  not  prove  that  the 
defendant  here,  either  in  his  behalf  or  the  heJial]^ 
of  someone  else,  accepted  the  risk  of  winning  oij 
losing  the  wager  he  is  accused  of  accepting,  you 
must  find  the  defendant  not  guilty."  (Emphasis 
added.)  I 

This  instruction  was  objected  to  on  page  48  and  the 
defense  submitted  Instructions  No.  1,  TR  52;  No.  2,i 
TR  52;  No.  9,  No.  11,  TR  50;  No.  12,  TR  50;  and  No] 
17,  TR  51.  All  of  the  instructions  submitted  by  the 
defense  adopted  the  principle  established  by  United 
States  V.  CaJamaro,  354  U.S.  351;  United  States  v. 
Simon,  241  F.  2d  308;  and  Internal  Revenue  Regula- 
tion Section  44.4401-2 (b)  that,  in  order  for  one  to  he 
in  the  busmess  of  accepting  wagers  or  wagering,  he 
must  have  a  proprietory  interest  and  must  bear  the, 
risk  of  wiiming  or  losing. 

Section  1084  of  Title  18,  the  section  appellant  i? 
charged  mth  violating,  requires  that  an  individual  be 
in  the  ''business  of  wagering  or  betting"  to  be  subject 
to  its  sanctions.  Almost  identical  language  is  used  in 
connection  with  the  wagering  tax  statutes  defining; 
those  persons  who   are   liable  for  the  tax.   Section 
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1401(c)  refers  also  to  the  "business  of  accepting 
Yagers."  A  violation  of  the  provisions  of  Section  4401 
jvould  subject  an  individual  to  prosecution  under  the 
'elony  sections  of  the  Internal  Revenue  Code. 

Section  4411  of  the  Internal  Revenue  Code  provides 
or  an  occupational  tax  for  one  receiving  wagers  "on 
behalf"  of  a  person  liable  for  the  tax,  and  a  violation 
if  its  provisions  would  subject  an  individual  to  prose- 
jution  for  a  misdemeanor.  It  should  be  noted  that  the 
instruction  which  the  Court  gave  incorporates  the 
Imguage  of  the  occupational  tax  section  of  the  In- 
ternal Revenue  Code,  that  is  to  say  the  section  which 
lives  rise  to  a  misdemeanor. 

The  Court  refused  to  gi^'e  the  instructions  sub- 
'litted  by  the  defense  which  incorporates  the  language 
if  the  regulation  under  the  Internal  Revenue  Code 
mich  determines  whether  or  not  an  indi^^dual  ac- 
(epting  wagers  would  be  liable  for  felony  prosecution, 
'^he  regulation  reads  as  follows: 
I      "(b)     In  Business  of  acceptiyig  wagers. 

"A  person  is  engaged  in  the  business  of  accept- 
ing wagers  if  he  makes  it  a  j)ractice  to  accept 
wagers  with  respect  to  which  he  assumes  the  risk 
of  profit  or  loss  depending  upon  the  outcome  of 
the  event  or  the  contest  with  respect  to  which  the 
wager  is  accepted." 

Under  well  settled  principles  of  statutory  inter- 
iretation  it  is  presumed  that  CongTcss  intends  to 
jegulate  the  same  subject  matter  where  different 
statutes  ai-e  involved  as  an  integrated  whole.  If  the 
jame  or  similar  language  is  used  in  one  act,  it  is  pre- 
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Slimed  that  the  language  should  be  interpreted  simi- 
larly in  another.  It  is  our  contention  that  Congress: 
did  intend  to  correlate  the  two  acts,  that  is  to  say  the 
1951  Wagering  Tax  Act  and  the  1961  Communica- 
tions Act  having  to  do  with  wagering.  Furtheimore 
the  legislative  history  shows  it. 

At  the  opening  of  the  hearings  before  the  Uiiitedj 
States  Senate  on  Tuesday,  October  22,  1961,  before  the] 
Subcommittee  on  Investigations  of  the  Committee  or 
Government  Operations,  United  States  Senate,  th(' 
Chairman,  Senator  John  L.  McClellan,  stated  "Onf 
important  aspect  in  this  situation  is  that  the  wagering 
stamp  tax  law  has  ])een  a  disappointment  from  th(< 
viewx)oint  both  of  collecting  revenue  and  of  getting 
rid  of  bookmakers."  Mortimer  M.  Caplin,  Commis- 
sioner of  Internal  Revenue,  testified  at  length  concern- 
ing the  experience  with  the  wagering  tax  law.  He  alscf 
indicated  that  the  Internal  Revenue  Service  did  noi 
desire  the  service  involved  ''in  what  are  essentially 
policing  procedures  distinct  from  revenue  collections.' 
Page  95  of  hearings.  The  report  of  the  Committee  or 
Government  Operations  of  the  United  States  Senate- 
Report  1310,  is  replete  with  reference  to  the  wagering 
tax  law  and  the  difficulties  of  enforcement  thereunder 

The  imposition  of  the  same  requirement  in  the  196J 
Act  as  in  the  wagering  tax  law  that  to  be  criminal 
"the  defendant  must  be  in  the  business  of  wagering'! 
to  have  committed  an  offense  would  imply  an  approva; 
of  the  regulations  which  were  promulgated  mider  th( 
wagering  tax  law.  Regulation  44.4401-2 (b)  impose-  ; 
requirement  which  is  Ijoth  equitable  and  sensible  witt 
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respect  to  a  crime  which  is  a  felony.  It  defines  the 
business  of  wagering  in  terras  of  two  factors:  one,  a 
oractice  of  accepting  wagers,  and  two,  the  assumption 
3f  the  risk  of  profit  or  loss. 

In  the  instant  case,  as  the  Govermnent  conceded  at 
;he  time  of  trial,  there  is  no  evidence  that  Lesly  Cohen 
ftssumed  the  risk  of  profit  or  loss  and  the  isolated 
transactions  over  a  period  of  two  years  did  not  indi- 
i;ate  that  Mr.  Cohen  was  in  the  practice  of  accepting 
jnterstate  wagering.  In  fact,  just  the  contrary  is 
Ihown.  The  only  evidence  here  involved  is  that  the 
liefendant  accepted  an  interstate  wager  from  an  old 
I'riend.  The  only  inference  which  was  presented  to  the 
;ury  is  that  Mr.  Cohen  acted  as  Mr.  Schuman's  agent 
(n  placing  a  legal  bet  in  the  State  of  Nevada.  There  is 
imply  no  evidence  here  from  which  the  jury  could 
ionclude  that  Mr.  Cohen  had  a  proprietory  interest 
n.  the  bet  as  required  hy  the  Supreme  Court  in  the 
\Inited  States  v.  CaJainaro,  354  U.S.  351  and  the  regu- 
lation. See  United  States  i\  Simon,  241  F.  2d  308. 

j  It  should  be  noted  that  the  Calamaro  case  is  re- 
'erred  to  in  the  legislative  hearings  although  not  by 
iiame.  Since  its  reasoning  was  not  specifically  disap- 
broved,  this  Court  should  adopt  its  reasoning  with 
{■espect  to  the  case  at  bar.  The  Calamaro  case  indicates 
hat,  in  order  to  be  in  the  business  of  wagering,  a 
lefendant  must  liave  a  proprietory  interest  and  must 
)e  betting  on  his  o\\ti  account.  The  only  exception  is 
he  licensing  requirement  that  those  who  acce]it  bets 
I'on  behalf"  of  someone  else  must  register,  but  this  is 
pecified  by  statute.  26  USC  4412. 
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The  laii^age  of  this  statute  was  not  iii  the  ad 
charged  violated  at  bar.  It  would  follow  therefore; 
that  the  basic  test  of  being  in  the  business  of  wagering 
should  be  followed  by  this  Court.  There  is  no  evidenc^i 
from  wliich  it  can  be  concluded  that  this  defendani 
accepted  bets  for  his  own  account.  Therefore,  there  ii. 
insufficient  evidence  to  support  the  charge.  In  thisj 
coimection  it  should  be  noted  that  the  violation  of  thtj 
wagering-licensing  requirements  are  misdemeanorsj 
where  violation  of  the  wagering  tax  law  constitutes  t; 
felony. 

As  has  been  indicated  above,  we  believe  that  the] 
legislative  history  of  Section  1084  clearly  indicated 
that  Congress  had  m  mind  the  wagering  tax  law  of 
1951  when  it  enacted  the  section.  The  test  of  being  m 
the  business  of  wagering  given  by  the  Court  includes 
an  individual  who  accepts  a  wager  ''on  behalf  of 
someone  else.  This  instruction  actually  incorporates 
Section  4412  of  Title  26,  United  States  Code,  whicli 
requires  a  person  accepting  wagers  ''on  behalf  of  an- 
other" to  register  and  pay  tax.  The  language  used  w 
Section  1084,  however,  does  not  include  the  language 
"on  iDehalf  of"  but  merely  refers  to  a  person  in  the 
business  of  wagering. 

This  language  is  for  all  practical  purposes  identical! 
mth  the  langiiage  of  Section  4401  of  Title  26,  United 
States  Code,  and  the  regulations  under  that  Section 
44.4401-2 (b)  defines  the  business  of  wagering  in  thf 
manner  above  referred  to.  Section  1084  is  a  felony.' 
Section  4401  is  a  felony.  It  would  appear  logical  that 
bv  not  including  the  laugauige  "on  behalf  of"  in  Sec-* 
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ion  1084  Congress  intended  tlie  more  sti*ingent  re- 
[uirement  for  a  felony  conviction.  The  defense  siil)- 
oitted  Instructions  1,  2,  9,  12  and  17  all  of  which 
appear  to  us  to  be  the  correct  statement  of  the  test 
I'f  being-  "in  the  business  of  wagering."  What  Con- 
Tess  prohibited  was  not  the  isolated  transaction  nor 
id  it  intend  felony  conviction  for  employees,  other- 
idse  Congress  would  have  added  the  language  con- 
'ained  in  Section  4412,  that  is  to  say,  tlie  language 
ion  behalf  of." 

I  Since  defining  appellant's  status  was  an  essential 
llement  of  the  crime  charged,  we  feel  that  the  Court's 
{istructions  constituted  reversible  error  and  in  addi- 
lOn  as  a  matter  of  law  the  evidence  was  insufficient. 


VII.  THE  COURT'S  INSTRUCTION  ON  "IGNORANCE  OF 
I  THE  LAW"  WAS  IMPROPER. 

The  Court  mstructed  the  jury  as  follows : 
I         "It  is   not  necessary   for  the  prosecution  to 
prove  knowledge  of  the  accused  of  the  particular 
I      act  or  failiu'e  to  act  is  in  violation  of  law  miless 
[     and  mitil  outweighed  by  evidence  in  the  case.  To 
j     the  contrary,  the  presmnption  is  that  eveiy  per- 
son knows  what  the  law  forbids  and  what  the  law 
requires  to  be  done." 

'his  instruction  was  objected  to  at  pages  48  and  49 
f  the  Reporter's  Transcript  of  October  5,  1965.  The 
:atute  here  involved  was  quite  recently  enacted  by 
i'ongi'ess  at  the  time  of  the  commission  of  the  offense 
ere  involved.  The  Inisiness  of  gambling  insofar  as 
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appellant  was  concerned  was  a  legal  one  and  the  crimt 
of  which  he  is  accused  is  mala  prohibita  rather  thai. 
mala  in  se.  In  the  instant  case,  therefore,  it  would 
appear  to  be  an  essential  ingredient  of  the  Groverm' 
ment's  proof  to  show  that  the  defendant  acted  with  a 
bad  X3urpose  and  with  a  conscious  desire  to  break  tht 
law.  What  little  evidence  there  was  to  sliow  this: 
knowledge  was  equivocal  and  need  not  have  been  be-l 
lieved  by  the  jury.  The  defense,  however,  was  pre 
eluded  from  arguing  to  the  jury  that  the  Goveriuneni 
had  failed  in  its  bui'den  of  proof  in  this  respect.  We 
believe  that  giving  this  instruction  in  a  case  of  this, 
character  constitutes  an  error.  See  Edwards  v.  United 
States,  321  F.2d  342.  Affirmed  on  rehearing.  In  oui 
opinion  this  Coui't  should  adopt  the  reasoning  of  the 
first  Edwards  opinion  and  hold  that  in  these  circum- 
stances the  Government  is  not  entitled  to  a  presump-, 
tion  that  the  defendant  knew  he  was  breaking  the  law 
but  must,  in  fact,  satisfy  the  jury  by  competent 
evidence  that  the  defendant  knew  he  w^as  breaking  the: 
law.  ] 


VIII.    THE  COURT  IMPROPERLY  LIMITED  CROSS-EXAMINATION 
OF  THE  WITNESS  SCHUMAN. 

The  conviction  of  appellant  ultimately  rested 
entirely  on  the  testimony  of  the  witness  Adolph  Schu- 
man.  In  connection  with  his  examination  the  witness 
Schuman  was  asked  whether  or  not  he  asked  for  im- 
munity from  prosecution  in  return  for  testifying 
against  appellant.  The  witness  denied  that  he  had 
asked  or  received  immunity  in  any  form.  TR  272. 
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Exhibit  16  of  the  Government  contained  a  report 
if  an  interview  of  the  witness  Schuman  by  Internal 
lievenue  Agents.  In  this  "report  of  intei-view"  the 
rovernnient  reported  Mr.  Schuman,  stating-  as  fol- 
)ws: 

"Both  Mr.  Schuman  and  his  attorney  assured 
me  that  given  the  proper  immunity  any  informa- 
tion   which    they    might    have    relating    to    our 
,      inquiry  would   be   given   completely   and   tiiith- 

I      fuUy."  TR  278. 

1 

I 

I  The  witness  Schuman  was  crucial  to  the  Govern- 
iient's  case.  His  motive  for  falsification  or  exaggera- 
lon  would  have  to  the  jury  a  definite  eifect  in  consid- 
Iring  his  vague  and  ambiguous  testimony.  The  fact 
hat  he  requested  immmiity  from  prosecution  Avas 
significant  factor  in  judging  his  credibility.  Since  he 
lad  specifically  denied  mider  oath  his  own  statements, 
16  defense  was  improperly  precluded  from  a  thoi'ough 
jad  complete  cross  examination  of  this  witness.  In  the 
jrcumstances  of  the  cases  here  where  the  juiy  sus- 
dned  the  allegations  of  the  indictment  only  with 
3spect  to  him,  this  limitation  on  cross  examination 
lould  be  reversible  en-or. 


i:.  THE  COURT  ERRED  IN  ADMITTING  OVER  OBJECTION  THE 
;     SO-CALLED     COMMON    PLAN    SCHEME    AND    DESIGN    AS 
EVIDENCE. 

i  The  Court  allowed  the  introduction  of  evidence 
|!nding  to  show  that  the  defendant  had  committed 
.:her  offenses  of  a  like  character  with  the  witnesses 
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Hochfield,  Drossman  and  Stead  in  1961.  As  the  Cour 
stated  in  Kraft  v.  United  States,  238  Fed.  2d  794,  , 
''Evidence  of  this  character  necessitates  the  tria 
of  matter  collateral  to  the  main  issue  is  exceed 
ingiy  prejudiced,  is  subject  to  being  misused,  ani, 
should  be  received,  if  at  all,  in  a  plain  case." 

See  also 

Paris  V.  United  States,  260  Fed.  2d  529,  531. 

This  is  the  kind  of  evidence  that  the  Governmen' 
introduces  at  its  peril.  In  no  case  did  the  Governmen 
prove  any  knowledge  on  the  part  of  the  defendan 
that  the  call  was  interstate  in  character.  In  each  cas 
the  calls,  in  part  at  least,  were  innocent  because  of  th 
closeness  of  the  conversations  to  the  passage  of  Sectioi 
1084  on  September  13,  1961.  No  offense  was  provei 
and,  therefore,  under  the  ordinary  lailes,  a  new  tria 
should  have  been  granted  on  this  gromid.  As  th 
Court  stated  in  3Iora  v.  United  States,  190  Fed.  2{ 
749, 

"It  is  ordinarily  reversible  error  for  the  tria^ 
court  to  admit  evidence  of  an  offense  other  thai 
the  one  on  trial."  See  Wiley  v.  United  States,  25' 
Fed.  2d  900. 

The  Coui-t  instructed  the  jury  to  disregard  th»' 
testimony  of  the  witness  Stead.  We,  however,  believi, 
that  the  Court  cannot  miring  the  bell  on  this  kind  o\ 
evidence.  Similar  offense  evidence  is  so  prejudicial 
that,  when  the  jury  is  allowed  to  hear  it,  no  auiouu 
of  cautionary  instructions  can  cure  the  error.  Sam 
Joon  Sur  v.  United  States,  9th  Circuit  167  Fed.  2<j 
431,  Boyd  v.  United  States,  142  U.S.  450,  458.  TIk 
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ividence  was  introduced  to  prove  intent  and  to  show 
,bsence  of  mistake  or  inadvertence.  However,  the  evi- 
ilence  showed  no  more  than  the  defendant  received 
thone  calls.  Nothing-  was  shown  from  which  it  could 
•e  determined  that  the  defendant  knew  the  calls  were 
rem  out  of  state,  except  in  the  case  of  the  witness 
)rossman  where  the  conversations  in  that  respect 
ecurred  before  September  13,  1961,  and  indicate  an 
inocent  rather  than  a  guilty  intent. 


,  THE  CONVICTION  ON  COUNT  7  WAS  IMPROPER  SINCE  THE 
'  COUNT  IS  DUPLICITOUS.  ONE  CHARGE  CONNECTED 
I     THEREIN  IS  UNSUPPORTED  BY  THE  EVIDENCE. 

•  The  charge  contained  in  Count  7  refers,  according- 
\)  the  Bill  of  Particulars,  to  two  bettors,  one  Ray- 
lond  Syufy  and  the  other  Adolph  Schuman.  Syufy 
I'as  imable  to  identify  the  defendant  as  the  indi\ddual 
lith  whom  he  had  telephone  conversations.  The  evi- 
ence  is  insufficient,  therefore,  to  prove  a  violation 
Kth  respect  to  his  testimony.  However,  there  is  no 
j-ay  in  which  the  Appellate  Court  can  determine 
'hether  the  jury's  conviction  rested  on  the  testimony 
f  Syufy  or  whether  it  rested  on  the  testimony  of 
i-dolph  Schuman. 

I  As  we  have  previously  indicated,  we  do  not  l)elieve 
Kat  the  evidence  was  sufficient  with  respect  to  Mr. 
'chuman  either  since  there  was  no  evidence  from 
•hich  the  jury  could  infer  knowledge  of  Mr.  Schu- 
lan's  location  at  the  time  the  call  was  made.  How- 
!ver,  assuming-  for  the  sake  of  are^iment  that  a  con- 
jiction  could  rest  on  a  jury  finding  with  respect  to 
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Schiunan  since  the  verdict  was  general,  it  is  inipos, 

sible  to  determine  whether  or  not  the  conviction  restec 

on  the  testimony  to  Syufy.  As  stated  in  Bollenhach  i] 

Utiited  States,  326  U.S.  607,  \ 

"the   decisions   are  plentiful  that   an  Appellat, 

Court    cannot    affirm    a    conviction    erroneously 

secured  on  one  theory  on  the  speculation  that  con' 

viction  w^ould  have  followed  if  the  correct  theor 

had  been  applied." 

If  a  conviction  could  have  rested  on  either  of  tw. 
grounds,  one  valid  and  the  other  invalid,  the  Coiu" 
cannot  presume  that  the  jury  rested  its  finding  on  th 
valid  ground.  WiUiams  v.  United  States,  317  U.S.  287 
Yates  V.  United  States,  354  U.S.  298;  Beck  v.  Unitei 
States,  9th  Circuit,  298  F.2d  622;  Wilson  v.  Unitei- 
States,  250  F.2d  312;  United  States  v.  Palermo,  291 
F.2d  872.  We  should  observe  that  we  moved  to  dismis 
this  count  on  the  grounds  that  the  count  was  duplici 
tons.  The  verdict  in  this  case  illustrates  in  a  concret 
way  the  danger  which  we  previously  pointed  out  ti 
Judge  Carter. 

A  motion  was  made  to  Judge  Carter  to  dismiss  this 
count  of  the  indictment  on  the  grounds  that  it  wa! 
duplicitous.  Duplicity  in  indictment  general!}"  mean; 
the  charge  of  two  or  more  separate  offenses  in  oni 
count.  Travis  v.  United  States,  247  F.2d  130;  Unitei^, 
States  V.  Lennon,  246  F.2d  24.  Here  two  separate  tele 
phone  conversations  are  involved  with  two  separate 
individuals.  From  two  to  seven  different  calls  ari 
])robably  involved,  although  the  pleading  and  Bill  o 
Particulars  are  l)oth  so  vague  as  to  make  the  exae 
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lumber  of  telephone  calls  impossible  to  determine.  In 
iur  opinion,  each  telephone  call  would  constitute  a 
separate  offense  and  the  charging  of  a  number  in  the 
ame  comit  makes  that  count  duplicitous. 

Ordinarily  duplicity  does  not  assume  the  importance 
bat  it  does  m  tlie  instant  case.  Here  the  danger  of 
■uplicity  is  clearly  shown,  since  in  the  present  case 
t  is  impossible  to  detemiine  which  witness  the  jury 
jelieved  or  to  determine  which  offense,  if  any,  on 
rhich  they  convicted  the  defendant.  This  count  should, 
lerefore,  be  dismissed  by  the  Court. 


I  CONCLUSION 

!  The  Attorney  General's  report  submitting  Section 
l384  to  the  Congi*ess  indicates  that  Section  1084  was 
lesigned  to  inhibit  organized  gambling  and  organized 
Kme.  The  evidence  in  this  case  establishes  nothing  of 
,ie  kind,  but  only  social  wagering  at  isolated  times 
'ith  a  friend  of  thirty  years  standing.  In  our  opinion, 
view  of  all  the  circiunstances  of  the  case,  including 
e  impropriety  of  the  instnictions  and  the  denial  of 
learing  on  appellant's  Motion  to  Suppress,  the  con- 
iction  should  not  be  allowed  to  stand. 

Dated,  San  Francisco,  California, 
July  18,  1966. 

John  V.  Lewis, 
Richard  H.  Foster, 

Attonicy,s  for  Appellant. 
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No.  20,807 


Lesly  Cohen,  appellant 

V. 

United  States  of  America,  appellee 


On  Appeal  from  the  United  States  District  Court 
for  the  Northern  District  of  California 


BRIEF  FOR  APPELLEE 


JURISDICTION 

Jurisdiction  is  invoked  by  appellants  under  the  pro- 
visions of  Section  1291  and  1294(1)  of  Title  28, 
United  States  Code.  Jurisdiction  was  invoked  by  the 
Government  in  the  District  Court,  Northern  District 
of  California,  under  the  provisions  of  Section  1084 
(a),  Title  18,  United  States  Code. 

STATEMENT  OF  THE  CASE 

Inasmuch  as  appellant's  statement  of  the  case  is  not 
complete,  an  amplification  and  extension  of  the  fac- 
tual background  is  provided. 

(1) 


Appellant  was  indicted  on  December  11,  1963,  in  a 
nine-count  indictment  charging  violations  of  Section 
1084(a),  Title  18,  United  States  Code.  (R.  2-6).* 
Counts  one,  two,  three,  four,  five,  six,  eight  and  nine 
alleged  that  the  appellant,  being  engaged  in  the  busi- 
ness of  betting  and  wagering,  utilized  interstate  tele- 
phone communication  facilities  between  the  Northern 
District  of  California,  and  the  District  of  Nevada  to 
transmit  wagers  on  certain  sporting  events.  Count 
seven  of  the  indictment  alleged  that  the  appellant, 
while  engaged  in  the  business  of  betting  and  wager- 
ing, utilized  interstate  telephone  communication  fa- 
cilities between  the  previously  mentioned  districts  for 
the  transmission  of  wagering  information,  such  in- 
formation being  communicated  for  the  purpose  of  as- 
sisting in  the  placement  of  a  wager. 

On  January  23,  1964,  appellant  made  a  motion  to 
suppress  evidence  which  he  alleged  was  obtained  in 
violation  of  constitutional  rights.  (R.  11-13).  The  mo- 
tion papers  contained  unsubstantiated  charges  that  the 
Government  tampered  with  appellant's  mail  and  in- 
tercepted his  telephone  conversations.  The  only  sup- 
port for  the  motion  is  comprised  in  affidavit  filed  on 
January  29,  1965,  by  appellant's  counsel.  (R.  57-58). 
This  affidavit  asserts  that  on  April  22,  1963,  a  letter 
was  mailed  to  the  appellant  by  appellant's  counsel, 
and  then  speculates  that,  "this  letter  presumedly  was 
intercepted  by  agents  of  the  Internal  Revenue  Sei'vice 
in  connection  with  the  investigation  of  this  defend- 


*  References  are  to  the  Transcript  of  Record  (R.),  and  to 
the  record  of  trial  (Tr.). 


ant."  The  affidavit  also  refers  to  the  interview  of 
unidentified  Government  witnesses  by  appellant's 
counsel  and  then  infers  that,  "the  content  of  .  .  . 
questions  (addressed  to  such  witnesses  by  Internal 
Revenue  Service  agents)  was  such  that  in  order  to 
ask  the  questions,  .  .  .  agents  must  have  been  familiar 
with  the  content  of  correspondence  and  with  the  con- 
tent of  the  telephone  conversations  to  which  the  ques- 
tions referred."  With  these  vague  and  indefinite  con- 
clusions of  fact  counsel  for  appellant  in  effect  stated 
that  he  was  told  what  others  said  they  were  asked, 
but  does  not  even  state  what  he  was  told  they  were 
asked.  Not  a  single  question  or  answer  is  mentioned 
in  the  affidavit. 

In  a  Memorandum  Opinion  and  Order  filed  April 
21,  1965,  United  States  District  Court  Judge  George 
B.  Harris  denied  appellant's  motion  without  permit- 
ting oral  testimony  in  support  of  the  motion.  (R.  59- 
63).  Judge  Harris'  opinion  noted  that  the  vague  as- 
sertions in  the  affidavit  executed  by  appellant's  coun- 
sel, were  patently  insufficient  to  create  an  issue  in 
view  of  the  categorical  denials  supplied  in  affidavit 
form  by  the  Office  of  the  United  States  Attorney  (R. 
28-30) ;  and  United  States  Post  Office  employees  re- 
sponsible for  handling  appellant's  mail.  (R.  51-56). 
The  opinion  also  noted  that  the  motion  represented, 
"generalizations  and  blanket  charges,"  that  it  was, 
"insufficient  on  its  face,"  and  that  mail  watches  simi- 
lar to  the  one  employed  by  the  Government  in  this 
case  have  been  approved  by  well  considered  case  au- 
thorities. 


On  October  5,  1965,  the  jury  returned  a  verdict  of 
guilty  on  Counts  Seven  and  Nine  of  the  indictment,* 
and  on  November  30,  1965,  the  Trial  Court  denied  a 
motion  for  a  new  trial  and  judgment  of  acquittal. 

As  noted.  Count  Seven  relates  to  the  transmission 
of  wagering  information  as  distinct  from  the  trans- 
mission of  wagers.  The  count  refers  to  information 
transmitted  during  the  football  season  of  1962,  from 
Las  Vegas,  Nevada  to  San  Francisco,  California,  "for 
the  purpose  of  assisting  in  the  placement  of  a  wager 
on  a  football  game  in  which  the  San  Francisco  Forty- 
Niners  participated  ..."  (R.  5).  Count  Nine  relates 
specifically  to  the  transmission  of  a  wager,  on  or 
about  September  15,  1962,  from  Las  Vegas,  Nevada 
to  San  Francisco,  California,  on  a  prize  fight  in 
which  fighters  Sonny  Liston  and  Floyd  Patterson  par- 
ticipated.    (R.  6). 

Appellant  contended  prior  to  trial  that  Count 
Seven  was  duplicitous  by  reason  of  facts  set  forth  in 
a  Bill  of  Particulars  filed  by  the  Government  on  Feb- 
ruary 7,  1964.  (R.  31-32);  and  an  Amended  and 
Corrected  Bill  of  Particulars  filed  on  February  27, 
1964.  (R.  34-35).  With  respect  to  these  counts  ap- 
pellants Motion  for  a  Bill  of  Particulars  requested, 
"the  name  of  the  individual  or  individuals  who  al- 
legedly wagered  on  the  sporting  events  mentioned  in 
each  count.  ..."  (R.  9).  In  direct  response  to  this 
specific  request  the  Government  apprised  the  appel- 
lant through  the  medium  of  the  Amended  and  Cor- 


*  Counts  Two,  Three,  Four,  and  Six  were  dismissed  at  the 
close  of  the  Government's  case  on  motion  of  the  Government. 


rected  Bill  of  Particulars  that  the  witnesses  Adolph 
P.  Schuman  and  Raymond  Syufy  would  testify  con- 
cerning the  charges  contained  in  Count  Seven.  The 
duplicity  contention  was  raised  because  the  testimony 
of  two  witnesses  related  to  the  offense  charged  in 
Count  Seven.  The  motion  was  denied  in  a  Memoran- 
dum opinion  filed  on  May  8,  1964.     (R.  37). 

STATEMENT  OF  FACTS 

During  the  course  of  the  Government's  presenta- 
tion ten  witnesses  were  called  to  testify.  The  testi- 
mony of  one  of  these  witnesses,  Henry  Wayne  Stead, 
was  stricken  at  the  close  of  the  Government's  case 
with  an  instruction  to  the  jury  to  disregard  his  testi- 
mony. (Tr.  51  IB).  It  is  clear  from  the  trial  tran- 
script that  testimony  elicited  from  the  nine  remain- 
ing witnesses  was  more  than  sufficient  to  establish  the 
elements  of  proof  required  by  the  terms  of  Section 
1084(a),  Title  18,  United  States  Code. 

At  the  outset  it  should  be  noted  that  a  portion  of 
this  proof  established  clearly  that  the  appellant  con- 
ducted a  sports  betting  operation  at  the  Saratoga 
Sports  Book,  a  betting  establishment  located  in  Las 
Vegas,  Nevada  and  licensed  to  conduct  wagering  ac- 
tivity in  that  city.  (Tr.  163).  The  existence  of  the 
mentioned  gambling  establishment  and  the  appellant's 
close  connection  with  it  is  not  controverted.* 

The  following  is  a  summary  of  significant  testi- 
mony: 


Appellant's  Opening  Brief,  p.  3. 


(a)    Testimony  of  Adolph  P.  Schuman 

The  witness  Adolph  P.  Schuman  provided  a  sub- 
stantial portion  of  the  testimony  relating  to  Count 
Seven  and  Nine.  His  testimony  was  also  pertinent 
with  respect  to  the  general  element  of  proof  that  the 
appellant  was  a  person,  "engaged  in  the  business  of 
betting  or  wagering"  as  that  phrase  is  utilized  in 
Section  1084(a). 

This  witness  testified  that  he  made  several  bets  on 
professional  football  games  during  the  fall  of  1962 
with  the  appellant.  (Tr.  95:  17-25).  In  testimony 
just  prior  to  that  cited,  this  witness  stated  that  when 
betting  with  the  appellant  he  received  information 
from  him  which  enabled  him  to  decide  how  he  would 
bet.  In  this  regard  the  witness  stated,  "I  would 
hardly  make  a  bet  before  I  found  out  what  the  price 
was."  (Tr.  194:  17-4  n.p.*).  He  testified  that  he 
was  particularly  interested  in  the  San  Francisco 
Forty-Niners  during  the  1962  football  season,  and 
that  not  less  than  two  telephone  bets  on  the  Forty- 
Niners  were  made  by  him  with  the  appellant  during 
the  course  of  telephone  calls  to  the  appellant  in  Las 
Vegas  from  the  San  Francisco  area.  (Tr.  273:  19- 
14  n.p.).  He  then  testified  that  prior  to  making  bets 
on  the  Forty-Niners  with  the  appellant  he  asked  for 
and  received  information  concerning  the  odds  relating 
to  the  games.  (Tr.  274:  15-21).  During  the  course 
of  cross-examination  on  this  point  the  witness  testi- 
fied that  he  received  odds  on  the  1962  Forty-Niner 
football  games  from  the  appellant  over  the  course  of 


*  Next  page  of  transcript. 


the  entire  football  season.  (Tr.  258:  25-2  n.p.).  In 
addition  to  the  bets  made  on  the  Forty-Niners  from 
the  San  Francisco  area,  this  witness  also  testified  that 
he  placed  some  bets  on  the  Forty-Niners  when  he  was 
in  Las  Vegas.  (Tr.  277:  9-11).  His  testimony  pre- 
sents no  ambiguity  with  respect  to  the  fact  that  he 
made  telephone  bets  on  the  Forty-Niners  from  the 
San  Francisco  area.  It  is  noted  that  with  respect  to 
the  latter  point  the  witness  Schuman  stated  that  only 
one  of  the  1962  Forty-Niner  bets  was  placed  in  Las 
Vegas,  and  that  other  betting  on  this  team  was  car- 
ried on  over  the  telephone  from  the  San  Francisco 
area.     (Tr.  196:  7-17). 

The  witness  testified  positively  that  all  of  the  bets 
which  he  made  during  the  fall  of  1962  were  made 
with  the  appellant,  and  that  these  bets  came  to  a  total 
of  six  or  seven.  (Tr.  198:  25-7  n.p.).  Of  this  total 
about  five  were  placed  over  the  telephone  from  the 
San  Francisco  area.     (Tr.  199:  8-13). 

With  respect  to  Count  Nine,  the  witness  Schuman 
testified  that  he  bet  on  the  Patterson-Liston  fight  in 
1962,  and  that  the  bet  was  placed  over  the  telephone 
from  San  Francisco  to  the  appellant  who  was  in  Las 
Vegas.  He  also  recalled  that  he  was  in  the  City  of 
San  Francisco  at  the  time  of  the  fight  and  that  he 
saw  the  fight  on  television  at  the  Golden  Gate  The- 
ater in  San  Francisco.  (Tr.  209:  7-6  n.p.).  When 
asked  on  redirect  examination  whether  he  made  the 
bet  from  Hillsborough,  California,  as  distinguished 
from  San  Francisco,  California,  the  witness  replied 
that  his  recollection  was  that  it  was  made  with  the 
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appellant  from  the  area  or  vicinity  of  San  Francisco. 
(Tr.  274:  22-4  n.p.;  Tr.  276:  15-5  n.p.). 

With  respect  to  other  specific  betting  activity  with 
the  appellant  the  witness  Schuman  testified  that  he 
made  a  series  of  bets  on  World  Series  baseball  games 
in  1962.  (Tr.  192:  1-14;  Tr.  194:  10-13;  Tr.  194: 
17-4  n.p.).  He  also  testified  concerning  other  tele- 
phone bets  on  professional  football  placed  with  the 
appellant  (Tr.  196:  18-7  n.p.;  Tr.  198:  12-16);  and 
other  bets  on  prize  fights.  (Tr.  199:  14-16;  Tr.  200: 
4-17;  Tr.  201:  11-14;  Tr.  201:  20-7  n.p.). 

With  regard  to  the  telephone  procedure  used,  the 
witness  testified  that  when  calling  from  his  office  tele- 
phone in  San  Francisco,  he  would  request  his  tele- 
phone operator  to  reach  the  appellant  specifically,  and 
that  his  operator  would  place  the  call  to  Las  Vegas 
for  him.  (Tr.  203:  10-12;  Tr.  203:  19-5  n.p.;  Tr. 
205:  1-9).  This  witness  also  testified  that  when  he 
phoned  the  appellant  from  his  home  he  would  dial 
long  distance  to  Las  Vegas  and  ask  for  the  appellant 
specifically  and  that  he  did  not  dial  direct.  (Tr.  205: 
10-17). 

The  witness  stated  that  bets  were  settled  personal- 
ly with  the  appellant  at  the  end  of  the  season  in  Las 
Vegas.  (Tr.  275:  15-18;  Tr.  275:  23-3  n.p.).  How- 
ever, the  witness  testified  that  there  was  no  actual 
settlement  in  1962.  Their  pattern  of  betting  that 
year  resulted  in  each  breaking  even.  (Tr.  251:  11-7 
n.p.). 

On  cross-examination  the  witness  testified  that  in 
1962  he  may  possibly  have  placed  calls  to  the  appel- 
lant for  betting  purposes  from  Los  Angeles  or  New 


York.  However,  he  noted  that  he  was  definitely  sure 
that  some  of  the  wagering  calls  to  the  appellant  were 
made  to  him  from  the  San  Francisco  area  or  the 
Northern  District  of  California.  (Tr.  256:  11-4  n.p. ; 
Tr.  257:  8-12). 

(b)    Testimony  of  Raymond  Syufy 

The  testimony  of  Raymond  Syufy,  like  that  of  the 
witness  Schuman,  was  extremely  persuasive  in  con- 
nection with  Count  Seven.  It  was  also  meaningful  in 
regard  to  proof  that  appellant  was  engaged  in  the 
business  of  betting  and  wagering. 

From  the  betting  practice  employed  by  this  witness, 
the  jury  could  logically  have  inferred  the  witness 
would  not  have  bet  with  the  appellant  without  first 
receiving  odds  or  wagering  information  from  the  ap- 
pellant. (Tr.  328:  19-12  n.p.).  With  respect  to  the 
1962  football  season,  the  witness  recalled  betting  on 
the  East-West  game  held  at  Kezar  Stadium  in  the 
San  Francisco  area.  He  recalled  phoning  the  bet  to 
"the  Las  Vegas  number"  (Saratoga),  from  the  San 
Francisco  area,  and  then  going  out  to  see  the  game. 
(Tr.  333:  24-18  n.p.).  Of  particular  significance 
with  respect  to  Count  Seven  is  the  fact  that  he  also 
recalls  making  a  bet  on  a  San  Francisco  Forty-Niner 
football  game  in  a  similar  fashion  then  going  out  to 
see  the  game.  (Tr.  335:  24-9  n.p.;  Tr.  336:  24-7 
n.p.). 

This  witness  was  particularly  recalcitrant  and  hos- 
tile. However,  upon  examination  of  his  testimony  it 
is  apparent  that  he  produced  important  details  of  evi- 
dence which  tended  to  establish  the  guilt  of  the  appel- 
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lant.  Syufy  testified  that  he  knew  the  appellant  as 
an  individual  connected  with  the  Saratoga  Sports 
Book  in  Las  Vegas  and  also  that  the  appellant  was 
the  only  person  that  he  knew  at  the  Saratoga  by 
name.  (Tr.  330:  21-11  n.p.).  This  testimony  to  the 
effect  that  the  appellant  was  the  only  person  that  the 
witness  Syufy  knew  at  the  Saratoga  Sports  Book  by 
name  becomes  extremely  material  in  light  of  other 
testimony  from  him  to  the  effect  that  the  appellant 
was  the  only  person  he  settled  with  in  connection  with 
his  betting  with  the  Saratoga  Sports  Book. 

With  respect  to  the  settlement  of  his  wagers,  Syufy 
testified  that  he  had  a  discussion  with  the  appellant 
early  in  1962  and  that  as  a  result  of  this  conversa- 
ton  he  arranged  to  settle  gambling  debts  when  he 
(Syufy)  was  in  Las  Vegas.  The  witness  also  stated 
in  this  regard  that  neither  he  nor  the  appellant  were 
concerned  about  receipt  of  money  owed  to  each  other. 
(Tr.  365:  6-15;  Tr.  366:  8-16;  Tr.  367:  4-5  n.p.). 
He  characterized  his  account  with  him  as  a  "running 
tab."     (Tr.  346:  6-10). 

The  witness  Syufy  specifically  recalled  two  settle- 
ments made  in  1962  relative  to  the  betting  arrange- 
ment described.  (Tr.  314:  9-17).  He  testified  that 
on  the  last  occasion  he  left  money  for  the  appellant 
"at  the  cashier's  cage"  of  the  Riviera  Hotel  in  Las 
Vegas.  (Tr.  316:  1-10;  Tr.  317:  10-23;  Tr.  359: 
2-16).  This  settlement  included  bets  made  from  San 
Francisco  to  Las  Vegas  as  well  as  others.  The  set- 
tlement was  described  as  occurring  in  the  latter  part 
of  1962.     (Tr.  357:  13-20  n.p.). 
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The  witness  also  testified  concerning  a  1962  settle- 
ment which  took  place  in  the  "Saratoga  Sports  Club." 
He  identiiied  the  appellant  in  the  courtroom  as  being 
the  specific  individual  he  settled  with  on  that  occa- 
sion. (Tr.  315:  8-25;  Tr.  360:  10-8  n.p.).  This  set- 
tlement also  included  interstate  bets  as  well  as  those 
made  in  Las  Vegas.  (Tr.  361:  9-11).  After  further 
questioning  he  stated  that  on  this  occasion  the  money 
may  have  been  given  to  one  of  the  appellant's  assist- 
ants (Tr.  364:  3-9) ;  and  that  the  settlement  related 
to  a  "running  tab"  covering  a  period  of  eight  or  ten 
months  of  wagering  in  1962.     (Tr.  364:  10-17). 

Syufy  indicated  that  he  usually  bet  on  weekends 
during  the  football  season  and  that  he  bet  on  both  col- 
lege and  professional  games  as  well  as  some  baseball 
games.  (Tr.  348:  2-19).  He  stated  that  in  1962  and 
1963  he  placed  calls  to  the  Saratoga  in  Las  Vegas 
from  San  Francisco  (Tr.  311:  13-4  n.p.;  Tr.  309:  15- 
19;  Tr.  331:  18-4  n.p.) ;  that  he  identified  himself  by 
saying,  "This  is  Ray,"  (Tr.  310:  12-14),  and  that 
during  the  course  of  the  conversation  he  placed  bets. 
He  recalled  the  conversations  were  unusual  in  that 
they  lasted  only  two  or  three  seconds.  (Tr.  323: 
7-13).  In  this  regard  he  testified  that,  "...  the  con- 
versation was  not  a  lengthy  conversation  but  a  very 
short  two  or  three  second  conversation  where  you 
made  your  wager  and  the  party  hung  up  immediate- 
ly."    (Tr.  323:  24-4  n.p.). 

With  respect  to  other  betting  activity,  the  witness 
testified  that  in  the  fall  of  1962  he  made  several  bets 
on  baseball  games.  (Tr.  326:  10-22;  Tr.  327:  21- 
24).    With  respect  to  these  baseball  wagers  he  testi- 
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fied  that  he  would  call  Las  Vegas,  identify  himself, 
ask  for  the  odds,  that  he  would  receive  an  answer 
and  then  place  his  bet.  (Tr.  328:  19-12  n.p.).  He 
testified  that  his  usual  bets  on  these  games  amounted 
to  two  or  three  hundred  dollars.     (Tr.  329:  16-17). 

Still  another  pattern  of  betting  activity  between 
this  witness  and  the  appellant  occurred  in  the  spring 
of  1963  at  a  time  when  the  witness  was  in  New  York. 
The  record  reflects  that  he  phoned  the  Saratoga  to 
bet  on  a  prize  fight,  and  that  he  lost  the  bet  and  that 
the  loss  was  later  part  of  a  settlement  previously  re- 
ferred to.  (Tr.  341:  6-23;  Tr.  342:  17-25;  Tr.  343: 
19-17  n.p.;  Tr.  345:  9-17;  Tr.  379:  1-19). 

(c)  Testimony  of  James  Lane,  Credit  Manager  and  Office 
Manager,  Lilli  Ann  Corporation,  San  Francisco;  Jerry 
Hathaway,  Commercial  Engineer,  Central  Telephone 
Company,  Las  Vegas;  James  Moriarty,  Special  Agent, 
Pacific  Telephone  Company,  San  Francisco;  and  Ray- 
mond A.  Langlois,  Federal  Bureau  of  Investigation. 

In  connection  with  the  testimony  of  the  witness 
Schuman,  James  Lane  was  called  by  the  Government 
to  identify  and  testify  concerning  records  obtained 
from  Schuman's  place  of  business,  the  Lilli  Ann  Cor- 
poration, San  Francisco.  Government  Exhibits  (20) 
and  (21)  reflect  that  certain  Las  Vegas  telephone 
numbers  were  used  by  the  Lilli  Ann  telephone  opera- 
tor when  phoning  the  appellant  at  the  request  of  the 
witness  Schuman.  (Tr.  230-232;  240).  Lane  also 
identified  Lilli  Ann  Corporation  records  reflecting 
charges  for  a  pattern  of  calls  made  to  the  pay  tele- 
phone in  the  Saratoga  in  Las  Vegas  during  the  fall  of 
1962.  (Government  Exhibits  (17),  (18),  and  (19); 
Tr.  222-223;  228-230). 
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Government  Exhibits  (2),  (3)  and  (4),  introduced 
through  the  witness  Jerry  Hathaway,  established  the 
existence  of  appellant's  residential  telephone  service 
in  Las  Vegas,  and  the  telephone  numbers  assigned  to 
the  Saratoga  Sports  Book  in  Las  Vegas.  (Tr.  39-41). 

Through  the  witness  Langlois  the  Government  in- 
troduced Government  Exhibit  (25),  which  indicated 
an  extensive  pattern  of  calls  from  a  San  Francisco 
phone  used  by  the  witness  Syufy  to  call  the  Saratoga 
Sports  Book.     (Tr.  403-407). 

(d)     Testimony  of  Nathaniel  Albert 

The  testimony  of  Nathaniel  Albert  is  particularly 
significant  when  considered  in  connection  with  that 
of  the  witness  Syufy.  Albert  stated  that  he  worked 
for  the  Saratoga  for  about  an  eight  year  period  end- 
ing about  September  1963.  (Tr.  161:  17-21).  Albert 
testified  that  the  appellant  operated  sports  betting  at 
the  Saratoga  (Tr.  163:  14-16) ;  that  the  appellant  ac- 
cepted and  paid  bets  there  (Tr.  164:  8-10) ;  and  that 
the  appellant  "handled  the  entire  (sports)  depart- 
ment." (Tr.  164:  16-18).  He  recalled  that  for  a 
period  the  appellant  may  have  had  one  assistant  iden- 
tified as  an  individual  named  Gross,  and  that  he  had 
no  assistant  prior  to  the  employment  of  Gross  as  far 
as  Albert  could  recall.     (Tr.  164:  19-6  n.p.). 

These  facts  indicate  appellant's  close  connection 
with  sports  betting  at  the  Saratoga.  They  explain 
and  corroborate  the  relationship  Lesly  Cohen  main- 
tained with  Raymond  Syufy,  Adolph  Schuman,  and 
other  bettors.  Moreover,  the  nature  of  the  operation, 
when   considered   in  the   light  of  the   testimony   of 
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Albert  and  bettor  witnesses  indicates  that  the  appel- 
lan  alone  transacted  sports  wagering  business  with 
such  witnesses. 

(e)  Testimony  of  Soil  C.  Drossman  and  Frank  Hochfeld 

The  testimony  of  the  witnesses  Drossman  and 
Hochfeld,  together  with  other  testimony  outlined 
clearly  established  that  the  appellant  was  engaged  in 
an  extensive  illegal  interstate  wagering  business. 
These  witnesses  were  also  very  persuasive  on  the  is- 
sue of  appellant's  criminal  intent  in  dealing  with  bet- 
tors outside  the  State  of  Nevada.  Thus,  this  testi- 
mony reflects  his  state  of  mind  of  the  appellant  in 
dealings  with  Adolph  P.  Schuman  and  Raymond 
Syufy. 

Frank  Hochfeld  clearly  established  a  pattern  of 
betting  on  sporting  events  late  in  1961  and  early 
1962.  This  testimony  was  strongly  corroborated  by 
the  introduction  of  cashier's  checks  in  settlement  of 
his  wagering  activity  (Government  Exhibits  (5), 
(6),  (7),  and  (8);  Tr.  303:  24-2).  The  testimony 
of  this  witness  is  also  significant  because  he  proved 
conclusively  that  the  appellant  was  well  aware  of  the 
Federal  gambling  statutes  in  1961.  In  this  regard 
the  witness  clearly  stated  that  in  1961  the  appellant 
advised  him  (Hochfeld)  not  to  phone  bets  because  it 
was  unlawful  for  the  appellant  to  accept  them.  (Tr. 
296:  14-22;  Tr.  297:  1-18;  Tr.  298:  13-23;  Tr.  300: 
5-6,  18-22;  Tr.  302:  21-13  n.p.;  Tr.  304:  3-9). 
Though  the  appellant  elected  to  infonn  the  witness 
Hochfeld  of  the  criminality  involved  in  his  activities, 
the  record  reflects  that  he  chose  not  to  discontinue  his 


15 

subsequent  relationship  with  Adolph  P.  Schuman,  and 
that  he  did  not  inquire  concerning  Schuman's  loca- 
tion. (Tr.  276:  4-10).  He  apparently  chose  to  con- 
tinue his  subsequent  illegal  relationship  with  the 
witness  Raymond  Syufy  also  as  the  record  indicates 
that  Syufy  was  never  questioned  concerning  his  loca- 
tion.    (Tr.  364:  19-22). 

The  Hochfeld  testimony  reflects  a  significant  por- 
tion of  the  basis  for  the  jury's  conclusion  that  the 
appellant  acted  with  a  consciousness  of  guilt  in  his 
subsequent  interstate  wagering  transactions  with 
Adolph  P.  Schuman  and  Raymond  Syufy. 

The  testimony  of  Soil  C.  Drossman  indicated  a 
clear  pattern  of  interstate  betting  between  the  appel- 
lant in  Las  Vegas,  and  the  witness  Drossman  in  Tuc- 
son, Arizona.  Drossman  testified  that  during  Labor 
Day  weekend  of  1961  he  had  a  conversation  with  the 
appellant  (Tr.  11:  10-12;  Tr.  19:  13-16),  and  that  it 
took  place  in  the  Saratoga  Sports  Book  (Tr.  20: 
1-16).  Drossman  testified  that  he  asked  for  and  re- 
ceived permission  from  the  appellant  to  phone  him 
from  Tucson  to  place  bets.  He  also  stated  that  the 
appellant  gave  him  a  card  with  a  number  which  he 
should  use  when  calling  him  in  Las  Vegas.  (Tr.  20: 
20-6  n.p.;  Tr.  90:  7-18).  He  testified  that  he  there- 
after called  the  number  after  returning  to  Tucson 
and  asked  for  the  appellant  (Tr.  21:  7-9,  16-24;  Tr. 
22:  20-22) ;  and  that  he  called  this  number  given  to 
him  by  the  appellant  on  more  than  one  occasion.  (Tr. 
22:  23-25).  He  testified  that  he  also  phoned  the 
number  to  place  bets  during  the  summer  of  1962 
while  in  Las  Vegas.     (Tr.  23:  8-16;  Tr.  24:  1-11). 
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All  settlements  were  thereafter  made  with  the  appel- 
lant personally  either  in  cash  on  a  weekly  basis  (Tr. 
27:  17-22),  or  by  mailing  cashier's  checks  or  regis- 
tered mail  to  the  appellant  specifically.  (Tr.  27:  11- 
16;  Tr.  30:  5-7;  Tr.  33:  9-14;  Tr.  34:  9-13). 

The  witness'  practice  with  respect  to  football  bets 
was  to  receive  the  line  from  the  appellant  over  the 
telephone  before  placing  bets  with  the  appellant.  (Tr. 
31:  15-24).  When  calling  he  would  say,  "Les,  this  is 
Soil  from  Tucson,"  and  then  would  place  his  bet.  (Tr. 
32:  17-24).  The  record  shows  that  appellant  never 
inquired  concerning  Drossman's  location,  (Tr.  80:  20- 
25),  or  that  he  took  steps  to  terminate  his  relation- 
ship with  Drossman. 

STATUTE  INVOLVED 

Title  18,  United  States  Code: 

Section  1084  (a) — "Whoever  being  engaged  in  the 
business  of  betting  or  wagering  knowingly  uses  a 
wire  communication  facility  for  the  transmission  in 
interstate  or  foreign  commerce  of  bets  or  wagers  or 
information  assisting  in  the  placing  of  bets  or  wag- 
ers on  any  sporting  event  or  contest,  or  for  the  trans- 
mission of  a  wire  communication  which  entitles  the 
recipient  to  receive  money  or  credit  as  a  result  of  bets 
or  wagers,  or  for  information  assisting  in  the  placing 
of  bets  or  wagers,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  two  years,  or 
both." 
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QUESTIONS  PRESENTED 

1.  Whether  the  affidavit  filed  by  appellant's  counsel 
on  January  29,  1965,  as  a  basis  for  a  hearing  on  a 
motion  to  suppress  was  legally  sufficient  to  warrant  a 
hearing? 

2.  Was  the  evidence  sufficient  to  show  a  knowing 
or  intentional  use  of  interstate  wire  communication 
facilities? 

3.  Did  the  Court  err  in  its  instruction  to  the  jury 
on  the  issue  of  criminal  intent? 

4.  Whether  the  phrase  "engaged  in  the  business  of 
betting  or  wagering,"  in  Section  1084(a),  Title  18, 
United  States  Code,  may  be  equated  with  the  phrase, 
"engaged  in  the  business  of  accepting  wagers,"  in 
Section  4401(c),  Title  26,  United  States  Code. 

5.  Did  the  Court  err  in  its  instruction  to  the  jury 
that  every  person  is  presumed  to  know  what  the  law 
forbids  and  what  the  law  requires  to  be  done? 

6.  Whether  the  Court  improperly  limited  the  cross- 
examination  of  the  witness  Adolph  P.  Schuman? 

7.  Whether  Count  Seven  of  the  indictment  was 
made  duplicitous  by  reason  of  information  contained 
in  the  Amended  and  Corrected  Bill  of  Particulars? 

8.  Did  the  Court  err  in  the  admission  of  testimony 
supplied  by  the  witnesses  Soil  C.  Drossman,  Frank 
Hochfeld  and  Henry  Wayne  Stead? 
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ARGUMENT 

I.  The  Affidavit  Filed  by  Appellant's  Counsel  as  a 
Basis  for  a  Hearing  on  Appellant's  Motion  to  Sup- 
press was  Legally  Insufficient 

A.  Appellant  offered  no  prima  facie  showing  that  a 
mail  watch  utilized  by  the  Government  went 
beyond  merely  observing  what  was  visible  on  the 
outside  of  mail  addressed  to  the  appellant. 

Mail  covers  or  mail  watches  have  proven  to  be  an 
invaluable  aid  in  the  detection  of  crime  over  the 
years.  In  practice  a  postal  employee  merely  observes 
the  exterior  of  mail  for  the  purpose  of  recording  the 
name  and  address  of  the  sender,  the  place  and  date 
of  the  postmark,  and  the  class  of  mail.  Mail  is  neith- 
er delayed  nor  opened  and  the  content  of  the  mail 
matter  is  not  observed.  The  record  discloses  that 
only  a  mail  watch  of  the  type  described  was  employed 
during  the  course  of  investigating  appellant's  inter- 
state wagering  activities.     (R.  51-56). 

The  practice  of  conducting  mail  covers  has  received 
judicial  approval  in  the  case  of  United  States  v.  Cos- 
tello,  255  F.  2d  876,  881-882  (2nd  Cir.  1958),  cert, 
denied  357  U.  S.  937,  reh.  denied  358  U.  S.  858.  In 
that  case  the  question  of  the  applicability  of  Sections 
1701,  1702,  and  1703  of  Title  18,  was  raised  in  con- 
nection with  the  denial  of  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  relating  to 
an  alleged  illegal  mail  watch.  After  noting  that  the 
delay  in  delivering  Costello's  mail  never  amounted  to 
more  than  one  delivery,  the  Court  stated: 

We  do  not  think  this  comes  within  the  pro- 
scription  of   Section   1701   which   declares   that 
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anyone  who  "knowingly  and  willfully  obstructs 
or  retards  the  passage  of  the  mail"  shall  be 
guilty  of  a  crime. 

Nor  do  we  think  there  has  been  any  violation 
of  Section  1702  which  in  pertinent  part,  declared 
it  to  be  a  crime  for  anyone  to  take  any  letter 
".  .  .  out  of  any  post  office  ...  or  which  has 
been  in  any  post  office  .  .  .  before  it  has  been 
delivered  to  the  person  to  whom  it  was  directed, 
with  design  to  obstruct  the  correspondence,  or  to 
pry  into  the  business  or  secrets  of  another  .  .  .  ." 
It  is  undisputed  that  the  mail  here  in  question 
was  never  taken  "out  of  any  post  office"  prior  to 
delivery,  or  that  it  was  ever  opened  as  above 
stated.  .  .  .  We  think  this  does  not  come  within 
the  prohibition  against  "taking"  a  letter  or  pry- 
ing into  another's  secrets  or  business  as  used  in 
the  statute. 

Section  1703(a)  penalizes  any  "Postal  Service 
employee"  who  "unlawfully  detains,  delays,  or 
opens  any  letter  .  .  .  which  shall  come  into  his 
possession  .  .  .  ."  However,  as  we  have  held 
in  interpreting  that  section,  detention  alone 
without  proof  that  it  was  for  an  unlawful  pur- 
pose does  not  constitute  a  violation  of  this  sec- 
tion.    (Citing  authority). 

*         *         *         * 

We  conclude  that  the  mail  watch  was  not  il- 
legal. 

Subsequently,  in  United  States  v.  Schwartz,  283  F. 
2d  107,  (3rd  Cir.  1960),  cert,  denied  364  U.S.  942,  the 
mail  watch  procedure  provided  by  postal  regulations 
was  again  fully  explored  and  it  was  specifically  held 
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that  such  a  procedure  was  not  illegal  and  that  it  was 
not  violative  of  any  constitutional  rights  of  the  ad- 
dressee. In  the  Schwartz  case  a  mail  fraud  convic- 
tion was  based  solely  upon  evidence  obtained  through 
a  mail  watch. 

On  March  5,  1964,  in  the  trial  of  Roy  M.  Cohn  in 
the  Southern  District  of  New  York,  United  States 
District  Judge  Archie  0.  Dawson  ruled  in  an  unre- 
ported decision  that  mail  watches  used  during  inves- 
tigation were  not  a  violation  of  the  defendant's  con- 
stitutional rights.  United  States  v.  Roy  M.  Cohn, 
Docket  No.  63  Cr.  748,  (S.  D.  N.  Y.,  March  4,  1964). 

While  the  Supreme  Court  has  never  passed  directly 
on  the  question  the  Court  strongly  indicated  in  Ex 
parte  Jackson,  96  U.  S.  727,  733  (1877)  that  while 
sealed  letters  were  protected  by  the  Fourth  Amend- 
ment, it  would  nevertheless  be  proper  to  examine  the 
outside  of  such  letters  and  to  take  cognizance  of  what 
appears  thereon.  The  following  language  from  the 
opinion  is  pertinent: 

[A]  distinction  is  made  between  different 
kinds  of  mail  matter — between  what  is  intended 
to  be  kept  free  from  inspection,  such  as  letters, 
and  sealed  packages  subject  to  letter  postage; 
and  what  is  open  to  inspection,  such  as  newspa- 
pers, magazines,  pamphlets,  and  other  printed 
matter,  purposely  left  in  a  condition  to  be  ex- 
amined. Letters  and  sealed  packages  of  this 
kind  in  the  mail  are  as  fully  guarded  from  ex- 
amination and  inspection,  except  as  to  their  out- 
ward form  and  weight,  as  if  they  were  retained 
by  the  parties  forwarding  them  in  their  own 
domiciles.     (Emphasis  Supplied.) 
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In  this  case  the  mail  watch  employed  by  the  Post 
Office  Department  was  described  in  a  detailed  manner 
in  three  affidavits  supplied  by  the  Government  with  a 
Supplemental  Memorandum  filed  in  opposition  to  ap- 
pellant's motion  to  suppress.  (R.  49).  These  affi- 
davits executed  by  Robert  Lias,  United  States  Post- 
master, Las  Vegas,  Nevada,  and  mail  carriers  Harry 
White,  and  Richard  Logan,  Las  Vegas,  indicate  clear- 
ly that  noiTnal  Post  Office  procedures  were  followed 
in  connection  with  the  mail  watch.  (R.  51,  53,  55). 
The  affidavits  of  Logan  and  White  reflect  that  they 
individually  were  responsible  for  effecting  the  mail 
watch,  and  that  in  so  doing,  mail  was  not  opened, 
nor  was  any  attempt  made  to  ascertain  the  contents 
of  such  mail.  At  no  time  did  the  mail  watch  result 
in  their  departing  from  the  Post  Office  with  mail 
after  the  time  scheduled  for  such  departure.  The 
three  affidavits  indicate  that  the  appellant  never  com- 
plained or  commented  to  the  three  affiants  concerning 
the  delivery  of  appellant's  mail. 

Appellant's  original  motion  to  suppress  filed  on 
January  23,  1964,  contained  no  affidavit  in  support  of 
allegations  relative  to  illegality  in  the  conduct  of  the 
mail  watch.  (R.  11).  More  than  a  year  later  on 
January  29,  1965,  counsel  for  appellant  filed  the  affi- 
davit upon  which  he  now  relies  as  a  basis  for  allega- 
tions relating  to  alleged  tampering  with  the  mail. 
However,  this  affidavit  alleges  no  evidentiary  facts  to 
indicate  observation  of  the  contents  of  appellant's 
mail. 

Though  appellant  alleged  no  facts  to  warrant  the 
calling  of  witnesses  for  a  hearing  on  his  motion  to 
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suppress,  the  trial  record  clearly  reflects  that  he  was 
given  wide  latitude  with  respect  to  cross-examining 
Government  witnesses  concerning  their  mailings  to 
the  appellant.  In  this  regard  counsel  for  appellant 
cross-examined  the  witness  Soil  C.  Drossman  in  an 
unsuccessful  effort  to  establish  that  registered  letters 
sent  to  the  appellant  by  Drossman  were  opened  by 
Government  agents.  The  testimony  of  Drossman  is 
devoid  of  any  indication  of  irregularity.  (Tr.  95:  1 
to  97:  8). 

Further  unsuccessful  efforts  along  the  same  line 
were  made  with  the  second  Government  witness, 
Henry  Wayne  Stead.  (Tr.  120:  8-12;  149:  9-15). 
On  redirect  examination  it  was  conclusively  brought 
out  that  Government  agents  in  no  way  indicated  to 
Stead  that  they  were  aware  of  the  contents  of  regis- 
tered letters  sent  by  the  witness  Stead  to  the  appel- 
lant. (Tr.  138:  20  to  139:  21;  Tr.  149:  19-22). 

Apparently  counsel  for  appellant  realized  that  fur- 
ther interrogation  would  only  have  the  effect  of  com- 
pletely negating  his  unsupported  allegations  relating 
to  tampering  with  the  mails  as  the  record  discloses 
that  the  witnesses,  Adolph  P.  Schuman,  Frank  Hoch- 
feld  and  Raymond  Syufy,  were  not  cross-examined  on 
the  subject. 

Appellant's  brief  alludes  to  the  mail  watch  em- 
ployed in  this  case  as  posing  an  interference  to  appel- 
lant's right  to  counsel  under  the  Sixth  Amendment  of 
the  United  States  Constitution.  In  this  regard  he 
cites  the  previously  mentioned  unreported  opinion  in 
the  Roy  M.  Cohn  prosecution  in  the  Southern  Dis- 
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trict  of  New  York  *  and  Massiah  v.  United  States, 
377  U.  S.  201  (1964). 

The  record  is  devoid  of  any  indication  of  inter- 
ference with  appellant's  relationship  with  counsel. 
In  the  absence  of  a  showing  that  appellant's  rights 
were  infringed  there  can  be  no  basis  for  the  applica- 
tion of  such  authority.  Moreover,  the  inapplicability 
of  Massiah  v.  United  States  is  apparent.  There  the 
facts  indicated  the  use  of  an  electronic  eavesdropping 
technique  on  an  indicted  defendant  who  had  retained 
an  attorney  and  pleaded  not  guilty.  Incriminating 
statements  made  by  the  defendant  in  Massiah  were 
overheard  by  authorities  and  used  against  him  during 
trial.  The  Court  held  that  Sixth  Amendment  guaran- 
tees were  denied  him  because  incriminating  state- 
ments had  been  elicited  from  him  in  the  absence  of 
counsel. 

United  States  v.  Roy  M.  Cohn  involved  mail  watch- 
es ordered  by  prosecuting  attorneys  after  indictment 
of  the  defendant.  In  that  case  watches  were  insti- 
tuted on  mail  of  the  defendant  and  his  attorney. 
Though  the  Court  questioned  the  use  of  such  a  tech- 
nique on  a  known  defense  counsel  after  indictment, 
it  was  specifically  held  that  no  constitutional  rights 
of  the  defendant  were  infringed. 

Other  authorities  cited  in  appellant's  brief  do  not 
relate  to  mail  watches  and  are  clearly  not  in  point. 
Hoover  v.  McChesney,  81  Fed.  472  (Cir.  Ct.  D.  Ky. 
1897)  related  to  a  refusal  to  deliver  mail  to  the  plain- 
tiff by  reason  of  a  statute  giving  the  Postmaster  Gen- 
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eral  administrative  authority  to  withhold  mail  from 
individuals  or  companies  conducting  lotteries.  In  Mc- 
Chesney  there  was  an  actual  detention  and  illegal 
seizure  of  the  mail.  Similarly  Americmi  School  of 
Magnetic  Healing  v.  Mc Annuity,  187  U.  S.  94  (1902) 
related  to  a  complete  withholding  of  mail  under  ad- 
ministrative authority  conferred  by  an  act  of  Con- 
gress. The  facts  in  Pike  v.  Walker,  121  F.  2d  37, 
(D.  C.  Cir.  1940),  cert,  denied  314  U.  S.  625,  related 
to  the  transmission  of  matter  declared  to  be  non-mail- 
able  by  reason  of  being  violative  of  federal  mail  fraud 
statutes.  Walker  v.  Popenoe,  149  F.  2d  511  (D.  C. 
Cir.  1945),  related  to  the  barring  of  obscene  matter 
from  the  mails  and  the  procedural  steps  which  must 
precede  such  action,  and  United  States  v.  Halseth, 
342  U.  S.  277,  (1952),  involved  the  construction  of  a 
criminal  statute  forbidding  the  mailing  of  letters, 
packages  and  postal  cards  * 'concerning  any  lottery" 
or  similar  scheme. 

Fixa,  Postmaster,  San  Francisco,  et  al.  v.  Heilberg, 
381  U.  S.  301  (1965),*  cited  in  appellant's  brief  in- 
volved the  construction  of  Section  305(a)  of  the  Post- 
al Service  and  Federal  Employees  Salary  Act  of  1962, 
which  requires  the  Postmaster  General  to  detain  and 
deliver  only  upon  the  addressee's  request,  unsealed 
foreign  mailings  of  "communist  political  propagan- 
da." The  Act  as  construed  and  applied  was  held  to  be 
unconstitutional  since  it  imposed  on  the  addressee  an 
affirmative  obligation   amounting  to  an   unconstitu- 


*  Decided  with  Lamont,  dba  Basic  Pamphlets  v.  Postmaster 
General,  381  U.S.  301   (1965). 


25 

tional  limitation  of  the  freedom  of  speech  under  the 
First  Amendment.  The  decision  in  that  case  noted 
that  the  opinion  rested  **on  the  narrow  ground  that 
the  addressee  in  order  to  receive  his  mail  (had  to) 
request  in  writing  that  it  be  delivered."  Needless  to 
say,  such  a  procedure  was  not  employed  in  this  case. 

In  addition  to  the  use  of  mail  covers  by  the  Postal 
Inspection  Service  in  connection  with  mail  fraud,  and 
obscenity  investigations,  the  Post  Office  utilizes  the 
technique  at  the  request  of  other  Federal  investiga- 
tive agencies  for  the  purpose  of  uncovering  other 
forms  of  crime.  The  types  of  investigations  wherein 
it  has  been  helpful  include  espionage  and  sabotage 
cases,  gambling,  narcotics  and  smuggling,  as  well  as 
others. 

In  summary  the  mail  cover  technique  is  a  valuable 
investigative  aid  used  in  the  detection  of  serious  Fed- 
eral crimes,  and  has  been  explicitly  held  not  to  be  vio- 
lative of  any  Federal  statute  or  Constitutional  right. 

B.  Appellant  offered  no  prima  facie  showing  which 
would  warrant  a  hearing  into  allegations  of 
wiretapping. 

In  order  to  secure  a  hearing  on  the  admissibility  of 
suspected  evidence,  it  is  incumbent  upon  the  defend- 
ant, at  the  earliest  possible  time,  to  prove  to  the 
trial  court's  satisfaction  that  such  evidence  was  il- 
legally obtained.  Nardone  v.  United  States,  308  U.  S. 
338,  341-342,  (1939).  In  referring  to  this  defense 
requirement  the  following  language  was  used  by  the 
Court  in  Nardone: 
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To  interrupt  the  course  of  the  trial  for  such 
auxiliary  inquiries  impedes  the  momentum  of  the 
main  proceeding  and  breaks  the  continuity  of  the 
jury's  attention.  Like  mischief  would  result 
were  tenuous  claims  sufficient  to  justify  the  trial 
courts  indulgence  of  inquiiy  into  the  legitimacy 
of  evidence  in  the  Government's  possession  ,  .  . 
therefore  claims  that  taint  attaches  to  any  por- 
tion of  The  Government's  case  must  satisfy  the 
trial  court  with  their  solidity  and  not  be  merely 
a  means  of  eliciting  what  is  in  the  Government's 
possession  before  its  submission  to  the  jury. 

The  accused  has  the  burden  of  first  proving  that 
the  prosecution  has  employed  wiretapping  before  a 
hearing  is  warranted.  United  States  v.  Coplon,  185 
F.  2d  629,  636  (2nd  Cir.  1950),  cert,  denied  342 
U.  S.  920 ;  United  States  v.  Goldstein,  120  F.  2d  485 
(2nd  Cir.  1941),  aff'd,  316  U.  S.  114  (1942).  Affi- 
davits offered  in  support  of  such  a  motion  must  con- 
tain more  than  "sheer  guess  work."  United  States  v. 
Flijnn,  103  F.  Supp.  925,  930  (S.  D.  N.  Y.  1951), 
aff'd,  216  F.  2d  354  (2nd  Cir.  1954),  cert,  denied,  348 
U.  S.  909,  petition  jor  reh.  denied  348  U.  S.  956.  In 
United  States  v.  Weinberg,  108  F.  Supp.  567,  569 
(D.  D.  C.  1952),  it  was  held  that,  ''mere  conjecture," 
was  not  sufficient.  The  following  language  was  used 
in  the  Weinberg  case: 

The  defendant's  affidavits  do  not  allege  that 
there  is,  in  fact,  any  evidence  whatever  that  will 
be  offered  by  the  Government  based  on  intercept- 
ed telephone  messages.  There  is  an  entire  lack 
of  definitiveness  a^  to  any  particular  intercep- 
tion .  .  .  The  defe7idanfs  conclusions  have  mere 
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suspicions  and  innuendos  as  their  premises.  This 
is  not  the  "solidity"  and  affirmative  proof  neces- 
sary and  therefore  does  not  merit  a  hearing  un- 
der the  Nardone  Rule.  Courts  need  a  reasonable 
assurance  that  the  evidence  challenged  is  tainted 
or  is  "SL  fruit  of  the  poisonous  tree";  mere  con- 
jecture v^ill  not  suffice.     (Emphasis  added.) 

In  United  States  v.  Pardo-Bolland,  229  F.  Supp. 
473,  475  (S.  D.  N.  Y.),  aff'd  348  F.  2d  316  (2nd  Cir. 
1964),  cert,  denied  382  U.S.  944  the  District  Court 
stated : 

The  moving  affidavit  by  defendant  is  so  lacking 
in  specific  statements  of  evidentiary  facts  that 
it  fails  to  raise  an  issue  .  .  .  The  charges  are  so 
manifestly  devoid  of  evidential  support  that  they 
require  neither  an  answ^er  nor  a  hearing.  The 
burden  is  upon  the  defendant  to  establish  that 
his  wires  have  been  tapped.  (Citing  authority.) 
That  burden  requires  allegations  of  evidentiary 
facts  upon  personal  knov^ledge,  or  at  least  dis- 
closure of  the  sources  of  the  deponent's  informa- 
tion and  the  ground  for  his  belief  to  support  a 
demand  for  a  hearing. 

Appellant  appears  to  imply  that  he  is  entitled  to  a 
hearing  by  making  more  general  assertions  in  affida- 
vit form.  It  has  been  held  that  evidence  in  support 
of  such  a  motion  must  be  "shown  with  sufficient 
clarity  or  definitiveness  to  warrant  the  holding  of  a 
pre-trial  hearing.  ..."  United  States  v.  Frankfeld, 
100  F.  Supp.  934,  939  (D.  Md.  1951),  aff'd,  198  F. 
2d  679  (4th  Cir.  1952) ;  United  States  v.  Fujimoto, 
102  F.  Supp.  890  (D.  C.  D.  Hawaii  1952). 
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In  United  States  v.  Casanova,  213  F.  Supp.  654, 
656  (S.  D.  N.  Y.  1963)  the  Court  in  commenting  on 
the  complete  absence  of  any  evidential  material  in 
support  of  a  motion  to  suppress  stated: 

If  one  were  compelled  (to  have  a  hearing)  un- 
der the  circumstances  here  presented,  then  every 
defendant  in  a  criminal  case  could  make  similar 
unsupported  charges  and  with  equal  justification 
demand  a  hearing  to  have  the  Government  dis- 
prove them. 

In  the  case  at  bar  appellant  made  no  showing 
whatsoever  to  indicate  the  existence  of  wiretapping. 
Not  a  scintilla  of  evidence  was  submitted  to  the 
District  Court  for  consideration.  Moreover,  the  Gov- 
ernment by  the  affidavit  of  Assistant  United  States 
Attorney,  Frederick  J.  Woelflen,  stated  unequivocally 
for  the  record  that  wiretapping  was  not  employed 
during  the  course  of  the  investigation  of  appellant. 
(R.  28-30).  Affidavits  of  the  type  filed  here  or  simi- 
lar thereto  have  been  given  weight  in  a  number  of 
cases.  United  States  v.  Pardo-Bolland,  supra,  at  475; 
United  States  v.  Casanova,  supra,  at  657;  United 
States  V.  Weinberg,  supra,  at  569;  United  States  v. 
Flynn,  supra,  at  930;  United  States  v.  Frankfeld, 
supra,  at  935-936. 

Perhaps  the  most  revealing  facet  of  the  record  rela- 
tive to  appellant's  allegations  relative  to  wiretapping 
is  disclosed  in  the  complete  absence  of  efforts  to  ex- 
amine the  Government  agent  in  charge  of  the  investi- 
gation of  the  appellant.  This  investigator.  Special 
Agent  Richard  L.  Budde,  Intelligence  Division,  Inter- 
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nal  Revenue  Service,  v^as  called  as  a  witness  by  the 
defense,  and  asked  if  he  had  been  assigned  to  handle 
the  investigation  of  the  appellant  for  the  Internal 
Revenue  Sei^ice.  Though  questioned  about  another 
unrelated  matter,  he  was  not  interrogated  concerning 
the  allegations  raised  by  appellant  in  his  motion  to 
suppress.     (Tr.  511D-511F.) 

Subsequently,  this  same  agent  was  called  as  a  re- 
buttal witness  by  the  Government  (Tr.  511M) ;  how- 
ever, counsel  for  appellant  again  failed  to  interrogate 
Agent  Budde  concerning  appellant's  allegations.  Pre- 
sumably, counsel  for  appellant  saw  no  reason  to  ques- 
tion the  affidavit  of  Assistant  United  States  Attorney 
Frederick  J.  Woelflen  (R.  29),  where  he  stated: 

Further,  your  affiant  personally  conferred 
with  a  Special  Agent  of  the  Intelligence  Division 
of  the  Internal  Revenue  Service  on  February  6, 
1964,  who  had  investigated  the  alleged  interstate 
gambling  activities  of  the  defendant  in  Las 
Vegas,  Nevada,  and  your  affiant  was  advised  by 
this  agent  that  the  Internal  Revenue  Sei^ice  did 
not  engage  in  nor  employ  any  wiretapping  ac- 
tivities in  securing  investigative  leads  and  other 
information  which  resulted  in  the  indictment  of 
the  defendant. 

The  record  does  not  reflect  that  counsel  for  appel- 
lant ever  urged  any  further  facts  for  consideration 
by  the  Trial  Court.  At  no  time  during  trial  did  he 
make  any  effort  to  supply  evidence  which  would  pro- 
vide the  basis  for  a  hearing. 

Appellant  cites  Hoffritz  v.  United  States,  240  F.  2d 
109  (9th  Cir.  1956)  in  support  of  his  argument  for  a 
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hearing.  In  Hoffritz  an  issue  was  clearly  raised  con- 
cerning a  question  of  whether  fraud  and  trickery 
were  used  by  the  Government  to  obtain  permission  to 
examine  certain  books,  records  and  other  documents. 
It  was  clear  that  the  issue  could  not  be  resolved  by  an 
examination  of  the  several  rounds  of  supporting  and 
opposing  affidavits  filed  in  that  case.  Here  no  ques- 
tion of  fact  was  presented.  Austin  v.  United  States, 
297  F.  2d  356  (4th  Cir.  1961),  another  case  cited  by 
the  appellant  is  similar  to  Hoffritz  in  that  it  involved 
an  issue  as  to  whether  deception  was  practiced  on  a 
taxpayer  in  order  to  obtain  records  for  a  criminal  tax 
prosecution.  A  number  of  factual  details  were  al- 
leged with  respect  to  the  conduct  of  the  agents,  in- 
cluding specific  statements  allegedly  made  by  the  in- 
vestigating agents.  The  decision  merely  holds  that  a 
hearing  should  be  held  if  issues  of  fact  are  raised. 

We  agree  with  appellant  that  a  hearing  must  be 
held  if  a  question  of  fact  is  posed,  but  mere  specula- 
tions of  counsel,  denied  in  specific  terms  by  Govern- 
ment affidavits,  do  not  raise  such  an  issue.  If  appel- 
lant's moving  papers  entitled  him  to  a  hearing  then 
any  defendant  would  be  entitled  to  a  hearing  on  his 
own  speculative  allegations. 

II.  The  Evidence  Was  Sufficient  to  Show  a  Knowing  or 
Intentional  Use  of  Interstate  Wire  Communication 
Facilities. 

In  considering  the  evidence  indicating  that  the  ap- 
pellant was  aware  of  the  interstate  nature  of  tele- 
phonic communications  with  bettors  it  should  first  be 
noted   that  the   testimony   of  the   witness   Hochfeld 
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clearly  established  that  the  appellant  was  fully  aware 
of  the  criminality  involved  in  taking  bets  over  the 
telephone  from  points  outside  Nevada.  Moreover,  it 
was  established  clearly  that  the  appellant  had  this 
knowledge  in  the  fall  of  1961,  at  or  about  the  time 
Section  1084  was  enacted.  (Tr.  296:  14-22,  297: 
1-18).  Despite  the  foregoing,  proof  adduced  from 
Government  witnesses  shows  that  the  appellant  never 
inquired  as  to  the  location  of  interstate  bettors  when 
they  phoned  him  for  the  purpose  of  wagering.  More- 
over, it  was  clear  that  he  did  not  attempt  to  discon- 
tinue his  interstate  pattern  of  betting  with  Adolph 
Schuman,  Raymond  Syufy,  or  others.  Subsequent 
gambling  transactions  after  the  fall  of  1961,  and  into 
1962  and  1963,  reflect  this  incriminating  continua- 
tion of  wagering.  This  collation  of  facts  strongly  in- 
dicates consciousness  of  guilt  at  the  time  of  his  tele- 
phone conversations  with  out-of-state  bettors. 

The  record  shows  that  Schuman  was  well  known  to 
the  appellant  as  a  San  Francisco  resident,  one  well 
established  in  business,  and  one  which  he  was  willing 
to  carry  on  a  credit  betting  arrangement  with.  These 
circumstances  quite  logically  fall  into  the  wide  cate- 
gory of  evidence  from  which  the  jury  could  infer 
knowledge  of  the  location  of  his  bettors.  The  logical 
inference  is  that  the  appellant  knew  the  witness 
Schuman  was  calling  from  San  Francisco  where  the 
defendant  knew  he  resided  and  carried  on  a  well 
known  business.  (Tr.  243-245).  In  connection  with 
this  point  it  should  also  be  noted  that  since  the  de- 
fense made  every  effort  to  show  that  this  witness  was 
well  known  to  the  defendant,  the  jury  could  logically 
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assume  that  such  an  associate  would  have  made 
known  his  location  in  Las  Vegas,  a  city  some  hun- 
dreds of  miles  from  San  Francisco.*  The  absence  of 
such  conversation  logically  indicates  the  opposite  fact, 
that  Schuman  was  phoning  from  the  San  Francisco 
area.  Moreover,  appellant  admits  at  page  twenty- 
seven  of  his  brief  that  "the  evidence  tended  to  show 
in  the  instant  case  that  specific  phone  calls  were,  in 
fact,  accepted  by  appellant  from  the  Bay  area  and 
that  these  telephone  calls  had  to  do  with  bets  and  bet- 
ting." 

The  procedure  used  by  Mr.  Schuman  when  calling 
the  appellant  also  tends  to  reflect  this  guilty  knowledge. 
When  the  witness  phoned  from  his  office,  his  secretary 
placed  the  call  to  the  appellant  specifically,  thus  cir- 
cumstantially indicating  to  the  appellant  that  the 
calls  emanated  from  the  witness'  office  in  the  City  of 
San  Francisco.  (Tr.  203:  10-12;  203:  19-5  n.p.;  205: 
1-9).  In  placing  calls  to  the  appellant  from  his  home 
in  Hillsborough,  California,  the  witness  Schuman  tes- 
tified that  he  would  call  him  specifically  and  that  he 
did  not  dial  direct.  (Tr.  205:  10-17).  The  jury  could 
well  have  inferred  that  the  usual  procedure  with  re- 
spect to  person-to-person  calls  was  followed. 

An  analysis  of  the  testimony  of  this  witness  reveals 
Schuman's  testimony  to  be  particularly  convincing. 
Here  we  are  dealing  with  an  experienced  businessman 
well  known  to  the  appellant  for  many  years.  His  de- 
meanor and  manner  of  testifying  enhanced  the  value 
of  his  testimony  and  added  weight  to  it.  Though  indi- 
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eating  a  slight  reluctance  to  testify  against  the  indi- 
vidual he  placed  his  numerous  sports  bets  with,  he 
nevertheless  testified  fully  concerning  Counts  Seven 
and  Nine.  (Tr.  273:  19-14  n.p.;  274:  15-21;  274: 
22-4  n.p.;  276:  15-5  n.p.;  258:  25-2  n.p.;  209:  7-6 
n.p.). 

It  can  only  be  added  that  any  question  concerning 
the  credibility  of  this  witness  and  others  was  properly 
one  for  members  of  the  jury.  In  this  regard  attention 
is  invited  to  the  Court's  language  in  United  States  v. 
Gulotta,  29  F.  Supp.  947,  950  (D.  C.  W.  D.  Missouri 
1939),  rev'd  on  other  grounds  113  F.  2d  683: 

Certainly  when  facts  are  proved  from  which  only 
one  conclusion  normally  would  be  drawn  (and  99 
times  out  of  one  hundred  it  would  be  right)  there 
is  substantial  proof  of  that  conclusion. 

In  Holland  v.  U^iited  States,  348  U.  S.  121,  138- 
139,  (1954)  the  Supreme  Court  referred  to  the  latter 
principle  by  noting  that  though  the  Government  must 
prove  every  element  of  the  offense  charged  beyond  a 
reasonable  doubt,  it  need  not  do  so  to  a  mathematical 
certainty. 

At  various  points  in  his  brief,  counsel  for  the  ap- 
pellant infers  that  wagers  with  the  witness  Schuman 
were  bets  between  old  friends.  He  suggests  that  the 
bets  were  not  taken  seriously  or  that  the  fact  they 
knew  each  other  for  such  a  long  period  excludes  their 
bets  from  the  terms  of  Section  1084(a).  It  is  not  the 
intention  of  the  Government  to  extend  discussion  of 
this  point  unnecessarily.  It  is  merely  pointed  out  that 
the  proof  shows  that  the  appellant  operated  a  gambling 
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establishment,  and  an  extensive  illegal  interstate  gam- 
bling business,  that  he  supplied  expert  wagering  in- 
formation on  which  bettors  relied,  and  that  all  of  the 
witnesses  settled  their  gambling  accounts  with  the 
appellant. 

The  operation  described  by  the  witnesses  was  clearly 
the  operation  of  a  bookie  and  oddsmaker.  Moreover, 
the  bets  made  were  large  bets,  particularly  those  of 
the  witnesses  Schuman,  Syufy,  and  Hochfeld,  and  they 
were  numerous  in  number.  (Tr.  266;  Tr.  335-336;  Tr. 
285-288).  They  may  have  known  each  other  well  but 
this  can  be  of  no  significance  inasmuch  as  they  would 
have  had  to  know  each  other  well  to  carry  on  illegal 
credit  wagering  transactions.  Indeed  it  would  have 
been  unusual  if  they  were  not  well  acquainted  with 
each  other.  On  the  basis  of  the  foregoing  it  is  sub- 
mitted that  the  relationship  of  the  witness  Schuman 
to  the  appellant  was  simply  one  of  bettor  and  bookie 
and  well  within  the  terms  of  Section  1084(a). 

A  similar  pattern  exists  with  the  witness  Syufy. 
The  nature  of  appellant's  close  association  with  this 
witness  is  reflected  in  their  extensive  credit  betting 
transactions.  The  jury  would  have  had  a  firm  basis 
for  concluding  that  the  appellant  was  well  aware  of 
Syufy's  home  and  residence  location.  (Tr.  365:  6-15; 
366:  8-16;  367:  4-5  n.p.;  346:  6-10). 

Similar  patterns  also  appear  with  respect  to  the 
witnesses  Drossman  and  Hochfeld.  There  was  proof 
with  respect  to  each  tending  to  indicate  that  the  ap- 
pellant was  aware  that  they  resided  outside  of  Las 
Vegas  and  outside  of  the  State  of  Nevada.  This  proof 
when  considered  together  with  the  appellant's  con- 
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sciousness  of  guilt  manifested  through  Frank  Hoch- 
feld's  testimony,  the  failure  to  inquire  concerning  the 
location  of  witnesses,  the  unusual  brevity  of  the  tele- 
phone conversations  involved  as  related  by  the  witness 
Syufy,  and  the  overwhelming  proof  that  the  appel- 
lant supplied  odds  and  carried  on  an  extensive  wager- 
ing business,  offers  substantial  evidence  that  he  was 
well  aware  of  the  interstate  aspects  of  calls  placed  to 
him  by  the  witnesses  Schuman  and  Syufy  in  connec- 
tion with  transactions  described  in  Counts  Seven  and 
Nine. 

The  Record  also  reflects  clearly  that  the  witness 
Syufy  identified  the  appellant  as  the  person  with 
whom  he  was  dealing  at  the  Saratoga.  The  fact  that 
he  did  not  recognize  the  telephone  voice  he  spoke  to 
when  phoning  the  Saratoga  is  immaterial  in  light  of 
the  clear  and  convincing  testimony  that  this  witness 
bet  with  the  Saratoga  over  interstate  facilities,  that 
the  only  person  he  knew  at  the  Saratoga  was  the  ap- 
pellant, and  in  view  of  the  fact  that  he  settled  his 
wagering  bills  with  the  appellant  only.  It  would  be 
stretching  credulity  to  say  that  the  interstate  betting 
of  this  witness  was  carried  on  with  anyone  other  than 
the  appellant.  It  must  be  noted  that  this  witness  was 
obviously  hostile  and  biased.  Despite  this  fact,  Ray- 
mond Syufy  did  testify  sufficiently  to  block  out  any 
possibility  that  he  was  dealing  with  anyone  at  the 
Saratoga  other  than  the  appellant. 

At  page  twenty-one  of  appellant's  brief  it  is  as- 
serted that  appellant  could  have  accepted  "hundreds 
or  even  thousands  of  telephone  calls  concerning  the 
subject  of  betting  on  the  telephone  within  the  State  of 
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Nevada."  However,  it  is  noted  in  this  regard  that 
Regulations  promulgated  by  the  Nevada  Gaming  Com- 
mission and  Nevada  Gaming  Control  Board  specify 
that  all  bets  accepted  by  race  and  sports  books  estab- 
lishments in  Nevada  must  be  on  an  "over-the-counter 
basis,  for  cash  .  .  .  ."  (Regulation  5.020).  Presumably 
appellant  was  aware  of  the  illegality  of  his  conduct 
under  Nevada  law  as  well  as  the  applicability  of  the 
prohibitions  contained  in  Section  1084(a)  of  Title  18 
United  States  Code.  This  additional  factor  also  tends 
to  indicate  the  absence  of  innocence  in  connection  with 
appellant's  interstate  wagering  methods. 

III.    The  Trial  Court  Did  Not  Err  in  Its  Instruction  to 
the  Jury  on  the  Issue  of  Criminal  Intent. 

Appellant  questions  the  Trial  Court's  instruction 
to  the  jury  relating  to  the  subject  of  criminal  intent. 
The  portion  questioned  is  set  forth  herein  for  the 
convenience  of  the  Court: 

Intent  may  be  proved  by  circumstantial  evi- 
dence. Indeed,  it  can  rarely  be  established  by  any 
other  means.  While  witnesses  may  see  and  hear 
and  so  be  able  to  give  direct  evidence  of  what  a 
defendant  does  or  fails  to  do,  of  course  there  can 
be  no  eye  witness  account  of  a  state  of  mind  with 
which  the  acts  were  done  or  omitted.  But  what 
a  defendant  does  or  fails  to  do  may  indicate  in- 
tent or  lack  of  intent  to  commit  the  offense 
charged.  As  a  general  rule,  it  is  reasonable  to 
infer  that  a  person  ordinarily  intends  all  the  nat- 
ural and  probable  consequences  of  acts  know- 
ingly done  or  knowingly  omitted.  So  unless  the 
evidence  in  the  case  leads  the  jury  to  a  different 
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or  contrary  conclusion,  the  jury  may  draw  the 
inference  and  find  that  the  accused  intended  all 
the  natural  and  probable  consequences  which  one 
standing  under  like  circumstances  and  possessing 
like  knowledge  should  reasonably  have  expected  to 
result  from  any  act  knowingly  done  or  know- 
ingly omitted  by  the  accused.  (Tr.  October  5, 
1965,  pp.  43-44). 

It  is  contended  that  reversible  error  is  involved  in 
the  portion  of  the  quoted  instruction  which  states  that 
it  is  reasonble  to  infe7'  that  an  accused  intends  "all 
the  natural  and  probable  consequences"  of  his  acts. 
Appellant  asserts  that  the  language  used  in  this  re- 
gard allowed  the  jury  to  presume  appellant's  guilty 
knowledge  concerning  the  character  of  the  interstate 
calls  which  he  received. 

It  is  extremely  difficult  to  follow  appellant's  reason- 
ing with  respect  to  this  point,  particularly  in  light  of 
the  last  sentence  of  the  intent  instruction,  which  spe- 
cifically informed  the  jury  that  the  Government  re- 
tained the  burden  of  proving  that  "the  defendant 
knew  that  the  use  of  .  .  .  wire  communication  facili- 
ties for  the  transmission  in  interstate  commerce  of 
bets  or  wagers  or  information  assisting  in  the  placing 
of  bets  or  wagers  on  any  sporting  event  was  contrary 
to  law."  The  instruction  contained  in  the  sentence  last 
quoted  was  specifically  requested  by  the  appellant. 
(Tr.  October  5,  1965,  p.  44). 

It  should  be  noted  that  the  "natural  and  probable 
consequences"  portion  of  the  instruction  given  in  this 
case  was  substantially  the  same  as  one  approved  in 
Sherwin  v.  United  States,  320  F.  2d  137   (9th  Cir. 


38 

1963),  cert,  denied  375  U.S.  964,  petition  for  reh.  de- 
nied 376  U.  S.  946.  The  specific  language  used  in 
Sherwin  is  as  follows: 

It  is  reasonable  to  infer  that  a  person  ordinar- 
ily intends  the  natural  and  probable  consequences 
of  acts  knowingly  done  or  knowingly  omitted.  So 
unless  the  contrary  appears  from  the  evidence, 
the  jury  may  draw  the  inference  that  the  accused 
intended  all  the  consequences  which  one  standing 
in  like  circumstances  and  possessing  like  knowl- 
edge should  reasonably  have  expected  to  result 
from  any  act  knowingly  done  or  knowingly 
omitted  by  the  accused. 

Despite  the  striking  similarity  of  the  quoted  in- 
struction to  that  given  in  this  case,  appellant  argues 
that  the  instruction  is  more  like  that  condemned  in 
Block  V.  United  States,  221  F.  2d  786  (9th  Cir.  1955), 
reh.  denied  223  F.  2d  297.  The  dissimilarity  in  the 
two  instructions  is  immediately  apparent  inasmuch 
as  the  instruction  in  Block  provided  that:  'The  pre- 
sumption is  that  a  person  intends  the  natural  conse- 
quences of  his  acts,  and  the  natural  inference  would 
be  if  a  person  consciously,  knowingly  and  intentional- 
ly did  not  set  up  his  income,  and  thereby  the  govern- 
ment was  cheated  or  defrauded  of  taxes,  that  he  in- 
tended to  defeat  the  tax." 

The  Skerwin  case  specifically  distinguished  the  two 
instructions  set  out,  noting  that  there  are  definite  dif- 
ferences. In  Skerwin  the  instruction  was  general  in 
nature,  and  the  word  "infer"  was  used  rather  than 
"presumption."  The  Court  also  noted  that  the  instruc- 
tion in  Block  was  specific  in  that  it  was  given  in 
terms  of  the  facts  of  that  case.   Here,  as  in  Skenvin, 
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specific  intent  instructions  were  actually  given  to  the 
jury  and  particular  facts  were  not  singled  out  as  a 
basis  for  the  jury  to  draw  an  inference  of  guilty  in- 
tent. 

The  "natural  and  probable  consequences"  instruc- 
tion given  in  this  case  is  approved  in  large  measure  by 
the  following  language  in  Cramer  v.  United  States, 
325  U.  S.  1,  31   (1945): 

Since  intent  must  be  inferred  from  conduct,  we 
think  it  is  permissible  to  draw  usual  reasonable 
inferences  as  to  intent  from  the  overt  acts.  The 
law  of  treason,  like  the  law  of  lesser  crimes,  as- 
sumes every  man  to  intend  the  natural  and  prob- 
able consequences  which  one  standing  in  his  cir- 
cumstances and  possessing  his  knowledge  would 
reasonably  expect  to  result  from  his  acts. 

The  principle  is  also  enunciated  in  United  States 
V.  Patteyi,  226  U.  S.  525,  543  (1913),  and  in  Agnew 
V.  United  States,  165  U.  S.  36,  53  (1897).  Appellant 
disregards  the  cited  authorities  and  then  through  a 
tortuous  process  of  reasoning  endeavors  to  apply  the 
Block  decision  and  other  related  authority  to  the  facts 
in  this  case. 

In  this  regard  Morissette  v.  United  States,  342  U.  S. 
246  (1951)  is  cited  in  support  of  his  contention.  How- 
ever, in  Morissette,  unlike  this  case,  the  issue  of  crim- 
inal intent  was  erroneously  withdrawn  from  the  jury. 
In  that  case  a  presumptive  intent  instruction  relative 
to  the  mere  act  of  taking  spent  bomb  casings  from  a 
Government  bombing  range  precluded  the  jury  from 
considering  whether  from  all  the  evidence  the  defend- 
ant was  guilty  of  a  theft  of  Government  property. 
Other  authorities  cited  by  appellant  do  not  reflect  the 
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pertinent  law  in  this  Circuit  relative  to  the  instruc- 
tion given.   Sherwin  v.  United  States,  supra;  Legates 
V.   United  States,  222  F.  2d  678    (9th  Cir.   1955); 
Bateman  v.   United  States,  212  F.  2d  61    (9th  Cir.  ^ 
1954).  Moreover,  the  authorities  cited  by  appellant  on  j 
this  point  relate  to  the  crime  of  willfully  attempting 
to  defeat  or  evade  payment  of  income  taxes,  which 
crime  necessarily  involves  proof  of  a  negative.  In  such  ; 
cases  proof  of  specific  intent  is  unusually  significant  j 
by  reason  of  the  unique  burden  of  proof  imposed  upon  i 
the  Government.   However,  here  we  are  dealing  with 
the  performance  of  affirmative  criminal  acts  prohib- 
ited by  law,  rather  than  the  omission  to  perform  l 
an  act  as  required  by  law.  j 

IV.  Authorities  Pertaining  to  Section  4401(c)  of  Title  26 
United  States  Code  Relating  to  the  Definition  of 
Persons  Liable  for  the  Wagering  Excise  Tax  Are 
Not  Relevant  for  the  Purpose  of  Interpreting  Sub- 
stantially Different  Statutory  Language  Contained 
in  Section  1084(a),  Title  18  United  States  Code. 

Appellant  argues  that  Section  1084(a)  of  Title  18 
United  States  Code  should  be  construed  in  a  manner 
which  would  preclude  prosecution  of  a  substantial 
number  of  those  engaged  in  the  business  of  betting  or 
wagering.  This  result  was  necessarily  implied  in  jury 
instructions  prepared  by  appellant  to  the  effect  that 
Section  1084(a)  should  be  narrowly  and  strictly  in- 
terpreted so  as  to  make  it  applicable  only  to  those 
persons  who  are  proven  to  be  principals  in  gambling 
operations.  To  reach  the  conclusion  that  the  denial  of 
such  requests  to  charge  the  jury  was  error,  appellant 
argues  that  Section  1084(a)  should  be  restricted  and 
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limited  by  authorities  construing  the  phrase,  "engaged 
in  the  business  of  accepting  wagers,"  as  the  latter 
phrase,  is  used  in  Section  4401(c)  of  the  Internal 
Revenue  Code.  Appellant's  contention  is  not  supported 
in  the  legislative  history  of  Section  1084(a),  and  it 
would  contradict  pertinent  case  law  on  the  subject. 
Moreover,  there  is  no  evidence  in  the  case  indicating 
that  any  of  the  Government  witnesses  ever  dealt  with 
the  appellant  other  than  as  a  principal. 

In  Kelly  v.  Illinois  Bell  Telephone  Company,  210 
F.  Supp.  456  (N.  D.  111.  1962),  affd,  325  F.  2d  148, 
Section  1084(a)  was  construed  in  connection  with  an 
injunction  action  brought  against  the  Illinois  Bell 
Telephone  Company,  which  company  had  acted  to  halt 
telephone  service  under  the  provisions  of  Section 
1084(d).  The  action  of  the  Telephone  Company  fol- 
lowed receipt  of  notification  from  the  United  States 
Department  of  Justice  that  a  publishing  firm  operated 
by  the  plaintiff  was  engaged  in  the  business  of  receiv- 
ing and  transmitting  gambling  information  in  viola- 
tion of  law.  At  page  466  of  the  opinion  the  Court 
thoroughly  discusses  the  applicability  of  Section  1084 
(a)  to  the  publications  of  the  plaintiff  and  uses  the 
following  pertinent  language: 

Examination  of  the  language  of  the  section 
(Section  1084(a))  as  well  as  its  legislative  his- 
tory indicates  beyond  any  doubt  that  Congress 
did  intend  to  reach  the  activities  of  persons  other 
than  those  directly  accepting  bets  or  wagers. 
There  is  considerable  testimony  in  the  hearings 
with  respect  to  the  complex  nature  of  interstate 
gambling   or   sports   events,   particularly   horse 
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races,  and  the  variety  of  activities  involved  over 
and  above  the  mere  receipt  of  bets  from  individ- 
uals. 

Though  the  opinion  notes  that  the  conduct  of  the 
plaintiff  did  not  constitute  a  violation  of  Section  1084 
(a),  it  clearly  recognized  that  it  was  the  intention  of 
the  Congress  to  reach  the  activities  of  persons  "en- 
gaged in  the  business  of  betting  or  wagering"  other 
than  bookies  operating  as  principals  only. 

The  phrase  in  question  is  set  forth  in  Section  1084 
(a)  of  Title  18,  United  States  Code  without  qualifica- 
tion or  condition.  In  United  States  v.  Smith,  209  F. 
Supp.  907,  918  (U.  S.  D.  C.  E.  D.  111.  1962),  the 
phrase  was  specifically  construed  and  it  was  held  that 
it  is  clear  and  unam^biguous  and  that  it  may  readily 
be  understood  by  a  simple  reading  of  Section  1084. 
The  words  were  characterized  as  being  within  the 
ordinary  understanding  and  as  such  may  be  given 
their  usual  and  accepted  meaning.  The  instruction  of 
the  Trial  Court  on  this  point  was  in  accord  with  the 
holding  in  Smith. 

It  is  noted  that  no  case  annotated  under  Section 
1084  contains  authority  for  construing  the  phrase  to 
apply  to  principals  only,  as  counsel  for  the  defendant 
suggests.  It  should  also  be  noted  that  absent  a  specific 
congressional  intent  to  include  principals  only,  the 
words  ''engaged  in  business"  should  be  given  their  or- 
dinary meaning;  and  one  who  is  occupied  or  employed 
in  a  business  is  "engaged"  in  it.  Lumber  Mut.  Casu- 
alty bis.  Co.  V.  Stokes,  72  F.  Supp.  463,  467  (D.  C. 
S.  C.  1947),  rev'd  on  other  grounds  164  F.  2d  571 
(4th  Cir.  1947). 
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The  Trial  Court's  instruction  as  to  the  purpose  of 
Section  1084(a)  properly  noted  that  the  congressional 
intent  of  the  statute  was  to  assist  the  various  states 
in  the  enforcement  of  their  laws  pertaining  to  gam- 
bling, bookmaking,  and  to  aid  in  the  suppression  of 
organized  gambling  activities.  (Tr.  October  5,  1965, 
p.  40).  United  States  v,  Yaquinta,  204  F.  Supp.  276, 
279  (U.  S.  D.  C.  West  Va.  1962).  The  proposed  con- 
struction would  diminish  the  assistance  and  suppres- 
sion contemplated  so  as  to  make  both  insignificant. 

That  such  a  result  would  follow  is  inferred  in  ap- 
pellant's brief  at  page  thirty-four  where  it  is  noted 
that  the  legislative  history  of  Section  1084(a)  indi- 
cates that  the  measure  was  enacted  because  the  wager- 
ing excise  tax  laws  have  proven  to  be  a  disappointment 
from  the  standpoint  of  curbing  gambling  activity. 
This  factor  alone  indicates  that  the  Congress  antici- 
pated Section  1084(a)  to  be  more  effective  than  the 
wagering  excise  tax  statutes. 

The  difference  in  terminology  used  in  the  two  sec- 
tions is  apparent.  That  is  the  phrase,  "being  engaged 
in  the  business  of  wagering,"  is  broader  in  scope,  than 
the  more  limited  phrase,  "engaged  in  the  business  of 
accepting  wagers."  Moreover,  the  latter  is  necessarily 
unique  and  distinct,  by  reason  of  the  fact  that  taxing 
statutes  are  based  upon  considerations  either  not  de- 
sirable or  needed  in  other  criminal  statutes.  With 
regard  to  the  wagering  excise  tax,  it  should  be  noted 
that  it  was  passed  and  constitutionally  upheld  as  a 
revenue  measure  and  not  for  other  purposes.  United 
States  V.  Calamero,  354  U.  S.  351,  358  (1956) ;  United 
States  V.  Kahriger,  345  U.  S.  22,  28  (1953),  petition 
for  reh.  denied  345  U.  S.  931. 
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The  difference  in  construing  the  federal  wagering 
excise  statutes,  as  distinct  from  gambling  statutes,  is 
vividly  depicted  in  the  following  language  in  the  spe- 
cially concurring  opinion  of  Circuit  Judge  Cameron  in 
Edwards  v.  United  States,  321  F.  2d  324,  327  (5th 
Cir.  1963)*: 

It  cannot  be  mentioned  too  often  that  prosecu- 
tions such  as  these  which  we  are  reviewing  are 
prosecutions  for  the  violation  of  federal  taxing 
laws,  not  for  the  violation  of  gambling  laws,  and, 
"in  construing  [the  statutes]  we  would  not  be 
justified  in  resorting  to  collateral  motives  or  ef- 
fects [a  congressional  desire  to  suppress  wager- 
ing] which,  standing  apart  from  the  federal  tax- 
ing power,  might  place  the  constitutionality  of 
the  statute  in  doubt.  ...  In  short,  whether  one 
gambles  or  not  is  of  no  concern  to  the  federal 
government,  except  insofar  as  the  taxing  power 
is  involved. 

It  is  perhaps  these  limiting  elements  inherent  in 
the  wagering  excise  tax  statutes  which  led  to  disap- 
pointment in  their  utilization  as  effective  prosecutive 
tools  to  curb  gambling  activities.  To  engraft  such 
weaknesses  into  Section  1084(a)  as  appellant  suggests 
would  clearly  attenuate  that  provision  and  frustrate 
the  primary  objective  of  the  Congress.  It  is  submitted 
that  since  appellant's  proposed  instructions  relative 
to  "being  engaged  in  the  business  of  betting  or  wager- 
ing" erroneously  limited  the  phrase  to  principals  only, 
the  Trial  Court  did  not  err  in  rejecting  them. 


*  Reversed  en  banc  on  other  grounds,  334  F.  2d  360   (5th 
Cir.  1964),  cert,  denied,  379  U.  S.  1000. 
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Point  V  of  appellant's  argument  concerning  "social 
wagers,"  is  closely  related  to  the  preceding  discussions. 
It  is  asserted  that  defense  instructions  numbered 
eleven  and  seventeen  should  have  been  given  to  the 
jury  to  distinguish  between  "social  wagers,"  and 
"business  wagers."  (Tr.  October  5,  1965,  pp.  50-52). 
However,  both  requests  were  erroneous  and  therefore 
properly  denied. 

Proposed  instruction  seventeen  relates  to  factors 
which  determine  whether  a  wager  is  "taxable,"  and 
also  contains  language  indicating  that  Federal  wager- 
ing excise  tax  statutes  are  not  applicable  to  the  "social 
or  friendly  type  of  bet."  Such  an  instruction  would 
have  been  misleading  and  confusing  in  this  case,  based 
as  it  is  on  Section  1084(a).  It  should  also  be  noted 
that  both  instructions  would  have  had  the  effect  of 
obfuscating  the  Court's  charge  with  respect  to  the 
phrase,  "being  engaged  in  the  business  of  betting  or 
wagering"  as  set  forth  in  Section  1084(a),  in  that 
both  requests  allude  to  the  "business  of  accepting 
wagers,"  which  language  is  essentially  different  from 
that  contained  in  Section  1084(a). 

Throughout  appellant's  brief  an  effort  is  made  to 
characterize  the  appellant's  relationship  to  his  bettors 
in  social  terms.  However,  the  evidence  in  the  case 
clearly  reflects  that  the  appellant  was  engaged  in  the 
legal  and  illegal  business  of  wagering  on  a  full-time 
basis.  The  only  testimony  cited  by  appellant  in 
this  regard  is  that  Adolph  P.  Schuman  was  known 
to  the  appellant  for  approximately  thirty  years. 
However,  it  is  evident  that  a  gambler  must  know 
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his  customers  in  order  to  maintain  a  credit  wagering 
relationship  with  them. 

It  is  true  that  Section  1084  was  not  designed  to  be 
applicable  to  isolated  acts  of  wagering  by  individ- 
uals not  engaged  in  the  business  of  wagering.  How- 
ever, this  burden  of  proof  was  accurately  described  by 
the  Trial  Court,  and  thereby  precluded  the  possibility 
of  finding  guilt  without  first  determining  that  the 
appellant  was  engaged  in  the  business  of  wagering. 

The  legislative  history  of  Section  1084  clearly  indi- 
cates that  the  purpose  of  the  legislation  was  to  curb 
the  activities  of  the  professional  gambler.  However, 
it  also  notes  that  the  effect  of  the  statute  would  be 
seriously  attenuated  if  the  professional  gambler  were 
allowed  to  escape  prosecution  by  characterizing  his 
gambling  business  as  "social  wagering."  In  this  con- 
nection the  testimony  of  former  Attorney  General 
Robert  F.  Kennedy  before  the  Senate  Committee  on 
the  judiciary  is  particularly  pertinent.* 

Law  enforcement  is  not  interested  in  the  casual 
dissemination  of  information  with  respect  to  foot- 
ball, baseball,  or  other  sporting  events  between 
acquaintances.  That  is  not  the  purpose  of  the 
legislation.  However,  it  would  not  make  sense  for 
Congress  to  pass  this  bill  and  permit  the  profes- 
sional gambler  to  frustrate  any  prosecution  by 
saying,  as  one  of  the  largest  layoff  bettors  in  the 
country  has  said,  "I  just  like  to  bet.  I  just  make 
social  wagers." 


*  S.  Report  No.  588,  to  accompany  S.  1656,  87th  Congress, 
1st  Session. 
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V.  The  Court  Did  Not  Err  in  Its  Instruction  to  the 
Jury  That  Every  Person  Is  Presumed  To  Know 
What  the  Law  Forbids  and  What  the  Law  Requires 
to  be  Done. 

Appellant  notes  that  the  statute  forming  the  basis 
of  his  conviction  was  only  recently  enacted  by  Con- 
gress and  from  this  infers  that  it  was  error  to  instruct 
that  everyone  is  presumed  to  know  the  law.  Section 
1084  was  enacted  on  September  13,  1961.  The  acts 
charged  in  Counts  Seven  and  Nine  of  the  indictment 
occurred  a  year  later  during  the  football  season  of 
1962.  Moreover,  there  was  positive  proof  introduced 
through  the  testimony  of  Frank  Hochfeld  that  on  or 
about  the  date  of  enactment  the  appellant  was  specif- 
ically aware  of  the  criminality  involved  in  his  use  of 
interstate  wire  communication  facilities  for  wager- 
ing purposes.  (Tr.  296-304). 

In  support  of  his  position  on  this  point  he  cites 
Edwards  v.  United  States,  321  F.  2d  324,  (5th  Cir. 
1963).  However,  the  cited  case  was  subsequently  re- 
versed en  banc.  Edivards  v.  United  States,  334  F.  2d 
360,  cert,  denied  379  U.  S.  1000.  The  second  Edwards 
opinion  contains  a  thorough  evaluation  of  the  pre- 
sumption in  question.  That  case  involved  a  prosecution 
under  Section  7203  of  Title  26,  United  States  Code 
for  wilfully  failing  to  register  for  and  pay  gambling 
excise  taxes  as  required  by  Sections  4411  and  4412  of 
Title  26,  United  States  Code.  The  Court  held  that  a 
rebuttable  presumption  of  knowledge  of  the  law 
exists.  Interestingly,  the  holding  in  Edwards  related 
to  a  crime  involving  the  wilful  failure  to  comply  with 
specific  duties  imposed  by  statute.   The  opinion  notes 
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that  in  such  cases  a  showing  of  ignorance  of  the  law 
would  have  been  a  complete  defense.  Here  the  charge 
involves  the  performance  of  an  affirmative  act  and 
ignorance  of  the  law  would  not  be  available  as  a  de- 
fense. The  following  language  at  page  367  of  the 
second  Edwards  opinion  reflects  the  basis  for  the  hold- 
ing: 

Where  the  law  is  plain,  definite,  and  well  set- 
tled, and  any  want  of  knowledge  of  its  require- 
ments is  a  fact  resting  peculiarly  within  the 
knowledge  of  the  defendants,  when  the  Govern- 
ment has  established  its  case  in  all  other  respects, 
the  burden  of  adducing  some  evidence  to  rebut 
the  presumption  of  such  knowledge  rests  on  the 
defendants.  A  mental  state  being  involved,  the 
presumption  of  knowledge  of  the  law  is  analo- 
gous to  the  presumption  of  sanity  .  .  .  (Citing 
authority). 

The  principle  outlined  and  the  instruction  given  in 
this  case  are  supported  in  a  number  of  well-known  au- 
thorities. Shevlin-Carpenter  Co.  v.  Minnesota,  218 
U.  S.  57,  68  (1909);  Turf  Center,  Inc.  v.  United 
States,  325  F.  2d  793,  797  (9th  Cir.  1963) ;  Elwert  v. 
United  States,  231  F.  2d  928,  937  (9th  Cir.  1956) ; 
Finn  v.  United  States,  219  F.  2d  894,  899-900,  (9th 
Cir.  1955),  cert,  denied  349  U.  S.  906. 

VI.    Appellant's  Cross-Examination  of  the  Witness  Adolph 
P.  Schuman  Was  Not  Improperly  Limited. 

Counsel  for  the  appellant  refers  to  what  he  terms  a 
denial  of  his  right  to  cross-examine  the  witness  Schu- 
man for  the  purpose  of  raising  the  question  of  a  grant 
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of  immunity.  The  record  reflects  clearly  that  counsel 
was  given  opportunities  to  inquire  into  this  question, 
that  he  did  unsuccessfully  pursue  such  inquiry,  and 
that  while  doing  so  he  improperly  attempted  to  read 
into  the  record  a  memorandum  of  an  interview  pre- 
pared by  an  Internal  Revenue  Agent  in  connection 
with  an  interview  of  the  witness  Schuman  and  his  at- 
torney. The  memorandum  was  not  signed,  approved, 
or  adopted  by  the  witness  Schuman,  nor  had  he  ever 
seen  it. 

The  transcript  reflects  the  following  ruling  of  the 
Court  relative  to  the  statement  in  question: 

THE  COURT:  All  right,  you  can  ask  from  it 
a  question  if  you  have  something  specific,  did  this 
occur  or  that  occur,  but  Mr.  Schuman  isn't  re- 
sponsible for  the  preparation  of  this  document. 
(Tr.  268:  23-1  n.p.). 

After  being  permitted  to  inquire  fully  into  the  sub- 
ject of  immunity  and  receiving  no  satisfaction  from 
the  witness,  counsel  for  appellant  attempted  to  read 
the  statement.  (Tr.  269 :  8-21 ) .  The  Court  then  stated : 

THE  COURT:  You  can  ask  him  from  that 
statement  what  occurred  at  the  meeting  and  get 
his  statement  of  what  occurred  there,  if  it  is 
relevant  to  any  testimony  that  is  before  us.  .  .  . 
(Tr.  270:  20-23). 

Counsel  then  fully  cross-examined  the  witness  again 
and  received  no  satisfaction.  (Tr.  270:  25  to  272:  24). 
Subsequently  at  the  conclusion  of  the  trial  the  Gov- 
ernment and  counsel  for  appellant  reached  a  stipula- 
tion concerning  this  point.  The  record  reflects  the 
following  in  this  regard: 
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MR.  FOSTER:  It  is  my  understanding  that 
counsel  will  stipulate  that  on  July  24,  1963,  at 
San  Francisco,  California,  in  the  office  of  Mr. 
Henry  Robinson,  Attorney  at  Law,  in  the  pres- 
ence of  Mr.  Henry  Robinson,  Mr.  Adolph  Schu- 
man  and  Mr.  L.  H.  Miller,  that  Mr.  Schuman 
stated  as  follows: 

Both  Mr.  Schuman  and  his  attorney  assured 
me  that  given  the  proper  immunity,  any  infor- 
mation which  they  might  have  relating  to  our 
inquiry  will  be  given  completely  and  truthfully. 

MR.  KEENEY:  I  would  so  stipulate,  your 
Honor.   (Tr.  October  5,  1965,  p.  51 IL). 

It  is  clear  that  the  Court  in  no  way  interfered  with 
appellant's  right  to  cross-examine  the  witness  Schu- 
man on  this  point.  Moreover,  the  information  con- 
tained in  the  statement  in  question,  though  not  prop- 
erly elicited  during  cross-examination,  was  introduced 
by  stipulation. 

VII.    Count  Seven  of  the  Indictment  Was  Not  Duplicitous. 

Appellant  contends  that  an  otherwise  valid  count 
in  an  indictment  may  become  duplicitous  by  reason  of 
information  contained  in  a  bill  of  particulars.  There 
is  no  authority  for  such  a  novel  conclusion  of  law.  In 
fact  it  is  well  settled  that  an  indictment  may  not  be 
amended  except  by  resubmission  to  the  grand  jury 
unless  the  change  is  merely  a  matter  of  form.  Russell 
v.  United  States,  369  U.  S.  749,  770-771  (1962); 
Stirone  v.  United  States,  361  U.  S.  212,  217  (1959); 
Ex  parte  Bain,  121  U.  S.  1  (1887). 

In  this  case  appellant  was  supplied  with  the  particu- 
lars that  he  specifically  requested  relative  to  Count 
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Seven  for  the  purpose  of  aiding  him  to  prepare  his 
defense,  prevent  surprise,  and  to  preclude  the  possi- 
bility of  a  second  prosecution  for  the  same  offense.  He 
now^  appears  to  be  complaining  that  he  was  given  an 
excess  of  information,  or  that  there  was  an  excess  of 
evidence  to  prove  Count  Seven  of  the  indictment. 

The  Seventh  Count  provided  that  during  the  foot- 
ball season  of  1962,  appellant  being  in  the  business  of 
betting  and  wagering  utilized  interstate  wire  com- 
munication facilities  to  transmit  information  for  the 
purpose  of  assisting  in  the  placement  of  a  wager  on 
a  San  Francisco  Forty-Niner  football  game.  The 
Amended  and  Corrected  Bill  of  Particulars  apprised 
the  appellant  that  this  Count  would  be  established  by 
showing  that  the  offense  occurred  during  a  number 
of  telephone  calls  with  the  witnesses  Schuman  and 
Syufy.  (R.  34-35). 

The  rule  on  duplicity  in  the  Ninth  Circuit  has  been 
aptly  stated  in  Empire  Oil  d-  Gas  Corporation  v. 
United  States,  136  F.  2d  868,  at  872 : 

Duplicity  in  an  indictment  means  the  charging 
of  more  than  one  offense,  not  the  charging  of  a 
single  offense  committed  in  more  than  one  way. 
Duplicity  may  be  applied  only  to  the  result 
charged,  and  not  to  the  'method  of  its  attainment. 
(Emphasis  supplied). 

In  Travis  v.  United  States,  247  F.  2d  130,  134  (10th 
Cir.  1957)*,  the  rule  of  duplicity  is  stated  as  follows: 

"Duplicity"  in  an  indictment  generally  means 
the  charging  of  two  or  more  separate  and  distinct 


Rev'd  on  other  grounds  364  U.  S.  631   (1961). 
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offenses  in  one  count,  not  the  charging  of  a  single 
offense  into  which  several  related  acts  enter  as 
ways  and  means  of  accomplishing  the  purpose. 

The  rule  stated  is  also  expressed  in  a  number  of 
other  authorities.  United  States  v.  Lennon,  246  F.  2d 
24,  27,  (2nd  Cir.  1957),  cert  denied  355  U.S.  836 
(1957);  Hanf  v.  United  States,  235  F.  2d  710,  715, 
(8th  Cir.  1956),  cert  denied,  352  U.  S.  880  (1956); 
and  Mellor  v.  United  States,  160  F.  2d  757,  762,  (8th 
Cir.  1947),  cert  denied  331  U.  S.  848. 

In  Ha7if  the  following  language  was  used  with  re- 
spect to  a  count  charging  conduct  embracing  a  num- 
ber of  acts  which  individually  might  have  been  made 
the  subject  of  separate  counts: 

Certainly,  any  similar  prosecution  by  the  gov- 
ernment against  this  appellant  for  a  violation 
committed  at  any  time  between  the  dates  indi- 
cated in  Count  one  of  the  indictment  would  be  a 
prosecution  for  the  same  offense,  and  would  be 
promptly  dismissed.  (235  F.  2d  at  715), 

In  Mellor  the  Court  noted  that:  ■ 

We  know  of  no  rule  that  renders  an  indictment 
duplicitous  because  it  charges  as  one  joint  offense 
a  single  completed  transaction  instead  of  charg- 
ing in  separate  counts  as  many  offenses  as  the  evi- 
dence at  the  trial  might  conceivably  sustain.  (160 
F.  2d  at  762). 

The  foregoing  authorities  indicate  that  duplicity  is 
not  created  by  the  mere  fact  that  the  Government 
might  have  made  each  separate  telephone  call  by  each 
bettor  a  separate  count.  The  offense  arose  out  of  ap- 
pellant's illegal  wagering  business,  and  the  method  of 
pleading  inured  to  the  benefit  of  the  appellant. 


53 

In  Korholtz  v.  United  States,  269  F.  2d  897,  (10th 
Cir.  1959),  cert,  denied  361  U.  S.  929,  a  corporate 
employer  paid  approximately  $2,300  to  a  labor  union 
representative  in  violation  of  the  Taft  Hartley  Act. 
The  amount  was  paid  in  thirteen  separate  transac- 
tions. The  union  official  was  charged  in  a  single  count 
with  the  aggregate  amount  received.  The  Court  re- 
jected the  duplicity  contention  and  noted  that: 

The  cases  reveal  that  a  complaint  of  duplicity 
is  rarely  made  when  but  a  single  statutory  pro- 
hibition is  involved  since  the  effect  of  joining 
several  violations  as  one  redounds  to  the  benefit 
of  defendant. 

The  trial  court  committed  no  error  in  admit- 
ting evidence  as  to  all  payments  made  to  the 
bank  and  in  rejecting  appellant's  proposed  in- 
structions that  the  juiy  must  limit  its  considera- 
tion to  only  the  first  of  the  series  of  payments 
made.  The  defendants  were  charged  with  a 
single  offense  and  the  government  had  no  burden 
nor  duty  to  limit  its  proof  to  or  elect  to  stand 
upon  a  single  transaction.     (269  F.  2d  at  901). 

The  indictment  under  consideration  here  clearly 
charged  only  one  offense.  Appellant  should  not  be  al- 
lowed to  complain  that  proof  of  this  offense  was 
greater  than  that  contemplated,  particularly  in  this 
situation  where  he  was  apprised  of  the  proof  before 
trial. 

Counsel  for  appellant  takes  the  position  that  the 
testimony  of  the  witness  Syufy  does  not  support  the 
allegations  of  the  indictment  in  any  particular.  It  is 
abundantly  clear  from  a  review  of  the  testimony  of 
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this  witness  that  the  position  taken  has  no  basis. 
The  testimony  was  admissible  to  prove  allegations 
in  Count  Seven.  This  testimony  was  also  relevant 
and  properly  submitted  to  the  jury  in  connection 
with  that  general  element  of  proof  requiring  that 
the  Government  establish  that  the  defendant  was 
engaged  in  the  business  of  betting  and  wagering.  It 
was  also  material  and  relevant  with  respect  to  the 
defendant's  criminal  intent  in  dealing  with  bettors. 
As  previously  noted  herein  in  connection  with  discus- 
sion of  the  testimony  of  the  witnesses  Schuman  and 
Syufy,  there  was  sufficient  specific  evidence  relating 
to  Count  Seven  to  warrant  submission  of  their  testi- 
mony to  the  jury. 

At  page  forty-two  of  appellant's  brief  a  number  of 
authorities  are  cited  for  the  purpose  of  inferring  er- 
ror in  the  submission  of  the  testimony  of  Schuman 
and  Syufy  to  the  jury.  However,  in  the  cases  cited 
error  was  found  because  of  the  submission  of  an  er- 
roneous legal  theory  for  consideration  in  the  evalua- 
tion of  evidence.  Here  there  is  no  question  of  an 
erroneous  charge  in  connection  with  the  testimony  of 
these  two  witnesses.  Their  statements  were  properly 
submitted  to  the  jury  for  evaluation,  and  the  mere 
fact  that  appellant  is  not  aware  of  the  weight  at- 
tributed to  the  evidence  cannot  be  significant.  The 
jury  might  have  rested  its  verdict  with  respect  to 
Count  Seven  on  the  testimony  of  Schuman  or  Syufy, 
or  both. 
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VIII.  The  Trial  Court  Did  Not  Err  in  Admitting  the  Testi- 
mony of  Soil  C.  Drossman,  Frank  Hochfeld  and 
Henry  Wayne  Stead. 

The  introduction  of  the  testimony  of  Soil  C.  Dross- 
man,  Frank  Hochfeld  and  Henry  Wayne  Stead  was 
properly  allowed  in  this  case  to  show  that  the  appel- 
lant was  an  individual  "engaged  in  the  business  of 
betting  or  wagering"  within  the  meaning  of  Section 
1084(a).  It  is  well  established  that  where  proof  of 
other  criminal  acts  aids  in,  or  is  a  necessary  aspect 
of,  establishing  the  crime  charged,  such  evidence  is 
admissible.  Schwartz  v.  United  States,  160  F.  2d 
718,  721,  (9th  Cir.  1947) ;  Gianotos  v.  United  States, 
104  F.  2d  929,  932-933,  (9th  Cir.  1939).  The  testi- 
mony was  also  admissible  to  show  the  intent  and 
knowledge  of  the  appellant  in  his  dealings  with 
Adolph  P.  Schuman  and  Raymond  Syufy  over  inter- 
state telephone  communication  facilities.  Reid  v. 
United  States,  334  F.  2d  915,  918,  (9th  Cir.  1964) ; 
Stewart  v.  United  States,  311  F.  2d  109,  112,  (9th 
Cir.  1962) ;  Coreij  v.  United  States,  305  F.  2d  232, 
239,  (9th  Cir.  1962),  cert,  denied  371  U.  S.  956 
(1962).  It  is  also  well  settled  that  subsequent  simi- 
lar acts  may  have  probative  value.  Anthony  v.  Unit- 
ed States,  256  F.  2d  50,  53,  (9th  Cir.  1958) ;  United 
States  V.  Blount,  229  F.  2d  669,  671,  (2nd  Cir.  1956). 
The  testimony  of  each  of  these  witnesses  was  legally 
sufficient  for  the  two  purposes  outlined. 

In  this  case  proof  of  appellant's  wagering  business 
was  essential.  It  would  not  have  been  possible  to 
establish  the  offense  charged  without  showing  ele- 
ments of  his  gambling  activities.     In  a  similar  man- 
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ner  the  evidence  of  other  interstate  gambling  trans- 
actions was  circumstantially  probative  in  determining 
that  the  appellant  was  aware  of  the  interstate  fea- 
tures of  dealing  with  customers  located  outside  the, 
State  of  Nevada.  In  this  regard  it  is  noted  that  the 
testimony  of  the  witness  Hochfeld  was  admissible  for 
the  additional  reason  that  it  specifically  established 
appellant's  knowledge  of  the  criminality  involved  in. 
his  activities.  Appellant's  brief  appears  to  ignore^ 
this  conclusive  proof  of  guilty  knowledge,  as  well  as 
other  proof  of  knowledge  of  the  location  of  bettors. 

The  testimony  of  the  witness  Stead  was  stricken 
by  the  Court  on  motion  of  the  appellant.  An  appro- 
priate instruction  to  disregard  Stead's  testimony  was 
thereafter  given  to  the  jury.  (Tr.  October  5,  1965, 
pp.  511A-511B;  Tr.  October  5,  1965,  p.  35).  How- 
ever, an  examination  of  legal  authorities  cited  indi-, 
cates  that  it  would  not  have  been  prejudicial  to  sub- 
mit Stead's  testimony  to  the  jury  as  being  admissible 
on  the  question  of  intent  and  knowledge,  as  well  as 
in  further  proof  that  appellant  was  engaged  in  the 
business  of  betting  and  wagering.  The  testimony  of 
the  witness  Drossman  was  admissible  to  show  appel- 
lant's complicity  in  a  similar  interstate  wagering  re- 
lationship conducted  between  Las  Vegas,  Nevada,  and 
Tucson,  Arizona.  The  testimony  of  the  witness  Hoch- 
feld was  admissible  to  show  direct  proof  of  appel- 
lant's knowledge,  and  also  appellant's  complicity  in 
another  interstate  wagering  relationship  conducted 
between  Las  Vegas  and  Portland,  Oregon. 

Appellant  cites  six  cases  in  support  of  his  theory 
concerning  the  testimony  of  these  three  witnesses. 


57 

Kraft  V.  United  States,  238  F.  2d  794,  (8th  Cir. 
1956),  clearly  recognizes  the  principles  of  law  which 
allows  proof  of  other  crimes  on  the  question  of  intent. 
However,  in  Kraft  the  proof  of  other  acts  amounted 
to  unsupported  accusations  consisting  of  letters  of 
complaint  printed  in  a  newspaper.  Paris  v.  United 
States,  260  Fed.  529,  531,  (8th  Cir.  1919),  involved 
proof  of  an  arrest  in  another  district  in  connection 

'with  a  narcotics  offense.  These  cases  cannot  be 
equated  with  the  instant  prosecution  where  the  proof 
of  other  interstate  wagering  activity  was  clear,  cer- 

I  tain  and  convincing. 

I  Mora  V.  United  States,  190  F.  2d  749,  (5th  Cir. 
1951),  is  not  in  point  on  the  question,  and  the  lan- 
guage quoted  in  appellant's  brief  as  emanating  from 
this  decision  does  not  appear  to  form  a  part  of  that 
opinion.  Wileij  v.  United  States,  257  F.  2d  900,  (8th 
Cir.  1958),  involved  the  afRnnance  of  a  Mann  Act 
conviction.  In  Wiley  reputation  evidence  that  the  de- 
fendant was  a  "panderer"  was  introduced  and  then 

!  stricken.  The  Court  held  that  this  did  not  constitute 
error.  Moreover,  the  decision  recognized  the  proba- 
tive value  of  other  acts  of  transportation,  as  well  as 
acts  of  physical  harai  perpetrated  on  the  defendant's 

'  victims.  Sang  Soon  Sur  v.  United  States,  167  F.  2d 
431  (9th  Cir.  1948)  is  not  in  point,  inasmuch  as  the 
error  related  to  proof  of  a  narcotics  offense  in  an  in- 
come  tax   evasion   prosecution.     Similarly,   Boyd   v. 

^,  United  States,  142  U.  S.  450  (1892)  would  not  be 
pertinent  since  it  involved  evidence  of  a  defendant's 
complicity  in  certain  robberies  to  prove  a  murder 
charge. 
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CONCLUSION 

Appellant  has  established  no  legal  or  evidentiary 
basis  for  a  hearing  on  his  pretrial  motion  to  sup- 
press and  other  contentions  raised  relating  to  rulings 
of  the  Trial  Court  are  without  merit.  Evidence  at 
the  trial  established  clearly  that  while  in  Las  Vegas, 
Nevada,  appellant  maintained  wagering  relationships 
over  interstate  telephone  facilities  with  bettors  in  San 
Francisco,  California;  Portland,  Oregon;  and  Tucson, 
Arizona,  and  that  he  regularly  conducted  wagering 
activity  in  the  City  of  Las  Vegas,  Nevada,  in  a  gam- 
bling establishment  known  as  the  Saratoga  Sports 
Book.  In  connection  with  the  San  Francisco  facet  of 
appellant's  wagering  business  it  was  established  that 
appellant  performed  the  acts  described  in  Counts 
Seven  and  Nine  of  the  indictment.  On  the  basis  of 
the  foregoing  it  is  submitted  that  the  conviction 
should  be  affirmed. 

Respectfully  submitted, 


Cecil  F.  Poole 

United  States  Attorney, 
Northern  District  of  California, 
Attorney  for  the  United  States 
of  America 


Louis  SCALZO 
Attorney, 
Department  of  Justice 
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Certificate  of  Appellee 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the.  foregoing  brief  is  in 
full  compliance  with  those  rules. 


Louis  SCALZO 

Attorney, 
Department  of  Justice 
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For  the  Ninth  Circuit 


Lesly  Cohen, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 

APPELLANT'S  REPLY  BRIEF 


I.     A  HEARING  ON  THE  MOTION  TO  SUPPRESS 
SHOULD  HAVE  BEEN  GRANTED. 

We  will  not  discuss  the  general  principles  with  re- 
spect to  the  interception  of  mail  by  the  Government 
in  this  Reply  Brief  since  we  feel  the  issue  between  the 
Grovermnent  and  ourselves  on  whether  a  so-called  mail 
watch  is  legitimate  has  been  adequately  covered  in  our 
Opening  Brief.  We  do  feel,  however,  that  we  should 
answer  the  Government's  contentions  with  respect  to 
a  denial  of  any  hearing  at  all  on  the  Motion  to  Sup- 
press. 

The  Government  criticizes  our  affidavit  and  infers 
that  this  was  the  only  evidence  before  the  Court  on 
the  question  of  mail  tampering  or  wire  tapping.  We 
do  not  l)e]ieve  that  it  is  possible  to  make  any  stronger 


showing  by  affidavit  than  the  one  made  by  us  without 
the  confessions  of  Government  agents  who  were 
actually  involved  in  the  proceedings  themselves.  A 
Government  employee  who  admits  knowledge  of] 
illegal  activity  on  the  part  of  the  Gove]'nment' 
naturally  faces  the  possibility  of  retaliation  by  his 
superiors.  A  defendant  in  a  criminal  case  is  hardly  in 
a  position  to  offer  the  protection  necessary  to  convince 
such  an  employee  to  step  forward  by  way  of  affida^dt 
or  otherwise.  Only  by  the  process  of  compulsory  testi- 
mony at  a  jurisdiction  hearing  can  such  an  employee 
practically  be  expected  to  testify.  Here,  counsel  had 
interrogated  persons  contacted  by  the  Government. 
The  testimony  of  these  persons  indicated  a  familiarity 
on  the  part,  of  Government  agents  with  the  contents  of 
telephone  conversations  and  mail.  Coimsel  simply  re- 
quested an  opportunity  to  interrogate  the  agents  with 
respect  to  their  knowledge  of  the  contents  of  telephone 
conversations  and  mail  matter.  This  opportmiity  was 
denied  by  the  Court.  But  in  addition,  in  the  present 
case  the  only  thing  before  the  Court  was  not  the  affi- 
davit of  counsel.  Here,  the  Government  itself  filed 
affidavits  and  admitted  tampering  with  the  defend- 
ant's mail.  The  only  thing  denied  in  the  Government's 
affidavits  is  the  extent  to  which  it  engaged  in  the 
practice.  We  submit  that  once  the  smoke  of  such  an 
admission  rolls  across  the  record,  coimsel  should  be 
given  an  opportunity  by  examination  under  oath  to 
determine  what  fire  was  the  cause. 

It  is  impossible  for  us  to  conceive  any  legitimate 
reason  why  the  Government  should  oppose  an  inquiry 


into   the   facts   surrounding'  the  mail   watch.   If  tlie 

Government  had  nothing  to  hide  it  should  welcome 
I  inquiry.  In  the  instant  case  there  was  no  question  of 

interrupting  a  trial  with  respect  to  a  collateral  issue, 
IThe  Motion  to  Suppress  was  timely  made  and  an 
■examination  of  the  witnesses  could  not  be  said  to  be 

an  undue  burden  on  the  time  and  facilities  of  the 

United  States  District  Court. 

We  are  somewhat  puzzled  by  one  argument  by  the 
iGrovernment  with  respect  to  the  denial  of  the  hearing. 
'iGovernment  counsel  seems  to  imply  that  no  attempt 
was  made  to  re-introduce  the  question  at  the  trial. 
I  Since  aiTangements  w^ere  made  with  comisel  for  the 
Goveniment  with  respect  to  the  very  witnesses  sub- 
:poenaed  at  the  Motion  to  Suppress  at  the  trial  of  the 
lease.  Counsel  for  the  Grovernment  must  1)e  aware  that 
Ithese  witnesses  were  subpoenaed  at  the  trial  and 
jaware  that  Judge  Wollenberg  had  advised  counsel  he 
'intended  to  follow  Judge  Harris's  rule  and  preclude 
'inquiry  into  wiretapping  or  mail  tampering.  TR  508 ; 
JPR  44.  Counsel  was  precluded  from  inquiring  as  to 
iche  leasing  of  telephone  lines  by  the  Federal  Govern- 
iinent.  TR  44.  In  its  cross-examination  of  the  Ne^•ada 
jiPelephone  Company  employee,  the  Court  actually  said 
xt  page  508  of  the  transcript  that  wdth  respect  to  ro- 
lewing  a  Motion  to  Suppress,  ''It  will  be  denied  as  it 
ivas  previously." 

In  this  connection  it  should  be  noted  tliat  in  other 
ludicial  proceedings  the  Government  lias  admitted 
;apping  wires  in  I.as  Vegas.  As  we  recall,  as  developed 
n  Hoifa  v.  United  States,  at  least  twenty-nine  tele- 


phone  lilies  were  tapped  by  the  Government.  Whether 
the  defendant  here  was  one  of  the  twenty-nine,  could 
not  be  established  because  the  Court  would  not  allow 
the  Government  to  be  questioned  on  the  subject. 


11.     EVIDENCE  WAS  INSUFFICIENT  TO  SHOW  KNOWLEDGE. 

We  think  the  argmnent  of  Government  comisel  with 
respect  to  sufficiency  of  the  Government  to  establish 
knowledge  can  be  most  accurately  characterized  from 
the  Government  brief  at  page  32:  "The  absence  of 
such  conversation  logically  indicates  the  opposite  fact, 
that  Schuman  was  phoning  from  the  San  Francisco 
area." 

In  other  words,  the  Government  in  the  Court  of 
Appeals  as  it  did  in  the  Court  below,  is  attempting  to 
affirmatively  prove  knowledge  from  a  lack  of  evidence. 

A  knowledge  of  the  location  of  the  caller  in  a  crimi- 
nal case  which  requires  proof  beyond  a  reasonable 
doubt  cannot  be  proved  by  a  failure  of  the  defendant 
to  inquire  as  to  the  caller's  location.  The  Government 
has  accused  the  defense  of  speculation  with  respect  to 
the  Motion  to  Suppress.  Here,  however,  the  Govern- 
ment is  inviting  the  Coui't  of  Appeals  to  engage  in  the 
vaguest  kind  of  speculation  to  supply  the  affii-mative 
evidence  required  by  the  criminal  law.  The  burden  is 
on  the  Government  to  prove  that  the  defendant  did 
know  from  where  the  call  was  placed,  not  that  he 
should  have  known  or  should  have  inquired  concern- 
ing the  witnesses'  location. 


Here,  the  witnesses  used  to  prove  the  Government's 

case  had  all  been  in  Las  Vegas  and  had   business 

■  interests  there.  The  conviction  ultmiately  rested  on 

I  one  telephone  call.  We  submit  that  this  Court  cannot 

affirm  on  the  groimds  that  the  conversation  did  not 

I  include  an  assertion  by  Mr.  Schimian  that  he  was  in 

Las  Vegas.  In  order  to  prove  knowledge,  the  Govern- 

Iment  must  prove  that  Schuman  said  or  otherwise  indi- 

iicated  that  he  was  in  the  San  Francisco  area. 

j  The  Government  makes  some  assertions  concerning 
ithe  manner  of  the  call.  It  is  extremely  unclear  as  to 
•whether  or  not  they  are  claiming  the  manner  of 
Iplaeing  the  call  somehow  indicates  the  call  was  to  the 
knowledge  of  the  defendant  a  long  distance  call.  If  the 
Grovemment  had  any  such  evidence  they  would  have 
lintroduced  it. 

I  We  are  sure  the  Court  is  aware  of  the  difference 
between   a   long   distance   station-to-station   call    and 

I I  person-to-person  call.  No  proof  was  ever  established 
|iere  to  prove  a  person-to-person  call.  Sehuman's 
language  cannot  be  tortured  into  a  statement  that 
'Buch  was  the  case.  If  there  had  been  an  operator  on 
j;he  line,  that  fact  would  have  been  develoY)ed.  It  was 
lot.  The  record  clearly  shows  that  there  was  no  indi- 
[lation  in  the  conversation  or  manner  of  placing  the 
[:all  which  could  have  reasonably  indicated  to  Mr. 
pohen  that  either  Mr.  Schuman  or  Mr.  S^a^fy  were 
jailing  from  out  of  State. 


ni.  THE  COURT  ERRED  ON  ITS  INSTRUCTIONS  TO  THE 
JURY  ON  THE  ISSUE  OF  INTENT. 

In  discussing  the  instruction  objected  to  by  the 
defense  on  intent,  the  Government  relies  almost 
entirely  on  the  case  of  She^^win  v.  United  States,  320 
F.2d  137.  Counsel  for  the  defense  is  quite  familiar 
with  that  case.  We  submit  that  this  Court  in  Sherivm 
V.  United  States  never  approved  the  instruction  but 
simply  indicated  in  the  circimistances  there  present  it 
would  not  reverse. 

The  Supreme  Court  denied  certiorari  in  the  Sher-^ 
win  case  but  on  the  same  date  it  also  refused  certiorari 
in  a  case  in  which  the  Court  reversed  on  an  identical; 
instruction.  Mann  v.  United  States,  319  F,2d  404  cert, 
denied  375  U.S.  964. 

We  submit  that  the  rule  is  clear  in  this  Circuit  with) 
respect  to  this  mstruction.  See  Forester  v.  United 
States  (9th  Cir.)  237  F.2d  617.  Here,  the  crucial  issue 
for  the  jury  was  intent  depending  upon  the  proof  ofi 
knowledge  of  Schuman's  location  at  the  time  of  thd 
call.  The  jury  was  allowed  to  presume  this  intent  from 
the  fact  that  a  call  was  actually  made  from  San, 
Francisco.  We  submit  that  such  an  instruction  re-J 
quires  reversal  here. 


IV.  THE  WAGERING  EXCISE  TAXES  STATUTE  AND   SECTION 
1084  SHOULD  BE  CONSTRUED  TOGETHER. 

We  should  advise  the  Court  that  Costello  v.  United 
States,  34  LW  2278,  is  being  argued  before  the' 
Supreme  Court  this  week.  The  case  involves  tlie  con-j 


stitiitionality  of  the  Wager  Tax  Law  and  may  very 

well  involve  the  Court  in  a  discussion  concerning  the 
^  various  efforts  of  the  Federal  Grovernment  to  regulate 
;  gambling.  Insofar  as  it  does  so,  the  Court's  decision 

may    bear    on   the    interpretation    of    Section    1084. 

Whether  a  social  bet  among  friends  can  constitute 
I  such  a  burden  on  interstate  commerce  as  to  allow  the 
'Federal  Government  constitutionality  to  regulate  it 
li conceivably  could  be  determined  by  the  decision  in  the 
WosteUo  case. 

i  The  Grovernment's  contention  that  the  two  statutes 
are  unconnected,  we  think  mitenable.  The  legislative 
jihistory  indicates  just  the  contrary.  The  only  differ- 
ence pointed  to  by  the  Government  between  the 
statutes  is  the  bland  assertion  that  ''the  business  of 
(Wagering"  is  broader  than  "the  business  of  accepting 
iwagers."  To  us,  we  can  see  no  difference  other  than 
l^rammar  between  the  two  phrases.  What  we  are  deal- 
ng  with  is  two  felony  statutes,  both  of  which  we 
Ijelieve  should  require  like  principles. 

}  The  language  in  the  objected  to  instruction  incorj^o- 
'.'ated  another  pro^dsion  of  the  Internal  Revenue  Code, 
Ihat  is  to  say,  Sections  4411  and  4412,  which  ultimately 
Imposes  misdemeanor  penalties  on  one  engaged  in 
{ivagering  ''on  behalf  of"  another  person. 

i  The  Court  grafted  this  misdemeanor  situation  onto 
|he  provisions  of  Section  1084.  We  believe  that  Con- 
press  in  providing  the  more  extreme  penalty  intended 
jo  limit  prosecution  to  misdemeanors.  Oth(>rwise  this 
iinisdemeanor  language  "on  behalf  of"  would  have 
!)een  engrafted  in  the  provisions  of  Section  1084.  We 
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do  not  believe  such  a  requirement  can  be  added  by 
judicial  fiat. 


V.     THE   EXAMINATION  OF   SCHTJMAN  WAS 
IMPROPERLY  LIMITED. 

The  Government  answers  our  objection  that  cross- 
examination  was  improperly  limited  with  respect  tc 
Schuman's  request  for  immimity  by  asserting  that  ihi 
examination  was  not  limited.  It  does  so  by  indicating 
the  record  quotations  where  the  statements  of  Mr| 
Schuman  were  incorporated  in  the  record.  What  the 
Government  fails  to  point  out  is  that  this  stipulation 
was  not  introduced  before  the  jury  but  simply  intro- 
duced to  indicate  to  the  Court  of  Appeals  that  Mr! 
Schuman  had,  in  fact,  requested  immunity.  The  Courl 
did  not  allow  Schuman  to  be  questioned  on  this 
request  in  the  presence  of  the  jury.  It  is  for  thie 
reason  error  is  urged  here. 


VI.  THE  GOVERNMENT  HAS  CHANGED  ITS  CONTENTION  WITIj 
RESPECT  TO  DROSSMAN,  HOCKFELD  AND  STEAD. 

At  the  trial  the  Government  introduced  the  testi-. 
mony  of  the  above  named  witnesses  for  the  sole  andl 
limited  purpose  of  proving  intent.  The  Court  gave 
with  the  Government  approval  a  limiting  instruction 
They  now  claim  that  the  evidence  was  introduced  tc 
prove  that  Appellant  was  in  the  business  of  wagei'ing. 
This,  we  believe,  they  cannot  do  at  this  late  date. 

The  testimony  must  stand  or  fall  on  whether  ii 
properly  showed  proof  of  intent  and,  in  this  connec- 


tion,  as  we  indicated  in  our  opening  brief,  the  testi- 
mony was  not  probative.  The  testimony  was  simply 
a  hodge-podge  of  vague  statements  about  gambling 
and  telephone  calls  before  the  effective  date  of  Section 
1084,  It  was  introduced  on  the  basis  that  there  were 
similar  offenses.  The  proof,  however,  did  not  show 
similar  offenses.  The  testimonj^  was  therefore  prejudi- 
cial and  should  require  reversal. 


Vn.     CONCLUSION. 

I  We  have  not  answered  the  Government's  contention 
with  respect  to  the  presumption  of  knowledge  of  the 
jaw  and  duplicity,  for  the  reason  we  believe  that  these 
jmd  other  matters  urged  are  adequately  covered  in  our 
l)pening  Brief. 

Here,  the  appellant  has  been  convicted  of  a  felony 
ji'or  a  casual  wager  with  a  social  acquaintance  of  thirty 
I'^ears  standing  with  not  a  scintilla  proved  to  show 
jhat  he  knew  he  was  engaged  in  an  interstate  phone 
jail. 

I  In  our  opinion,  this  kind  of  conduct  in  the  circiun- 
;;tances  of  this  case  is  not  criminal  and,  in  view  of  the 
jrrors  committed  at  the  trial,  the  conviction  should 
e  reversed. 

Dated,  San  Francisco,  California, 
October  14,  1966. 

Respectful  1}^  submitted 

John  V.  Lewis, 
RicHABD  H.  Foster, 
[  Attorneys  for  Appellant. 
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APPELLANTS'  OPENING  BRIEF 


JURISDICTIONAL  STATEMENT 
On  November  8,  1965  a  complaint  was  filed  in  the 
United  States  District  Court  for  the  Southern  District  of 
California,  Central  Division  wherein  appellants,  relying 
on  the  Fourth,  Fifth  and  Sixth  Amendments  to  the 
Constitution  of  the  United  States  and  pursuant  to  Rule 
41(e)  of  the  Federal  Rules  of  Criminal  Procedure  and 
28  U.S.C,  Section  1331(a),  sought  the  return  of  property 
or  copies  thereof  and  the  suppression  for  use  as  evidence 
of  various  books,  records  and  memoranda  which,  it  was 
alleged,  were  obtained  by  appellees  as  the  result  of  an 
unlawful  search  and  seizure  conducted  in  and  around 


Los  Angeles,  California,  within  the  jurisdiction  of  said 
court.   (C.T.2)    Hearings  were  held  on  December  6,  1965, 
December  15,  1965,  December  16,  1965  and  January  6,  1966. 
On  February  8,  1966  a  final  judgment  was  entered  by  the 
Court  which  adjudged  that  appellants'  rights  under  the 
Fourth,  Fifth  and  Sixth  Amendments  to  the  Constitution 
had  not  been  violated  and  appellants'  complaint  was  dismis, 
(C.T.  256.)   On  February  11,  1966,  appellants  filed  a 
Notice  of  Appeal  (C.T.  267).   This  Court  has  jurisdiction 
to  review  the  final  judgment  of  the  District  Court  under 
Title  28,  United  States  Code,  sections  1291  and  1294. 
STATEMENT  OF  THE  CASE 

In  these  proceedings,  appellants  are  seeking 
the  return  of  property,  or  copies  thereof,  which  it  is 
contended  was  obtained  from  them  in  violation  of  the 
Fourth,  Fifth  and  Sixth  Amendments  to  the  Constitution  of 
the  United  States. 

Special  Agent  Frederick  Nielsen  was  formally 
assigned  to  conduct  a  criminal  tax  investigation  of 
"Jim  Pinkerton"  on  March  2,  1964.  (Exhibit  8.)   On  April  7 


^Throughout  this  brief,  references  to  the 
Clerk's  Transcript  will  be  designated  by  "C.To",  and 
references  to  the  Reporter's  Transcript  will  be  designated 
by'R.T." 


1964,  Mr.  Nielsen,  accompanied  by  Special  Agent  David 
Stutz,  first  contacted  Mr.  Pinkerton.   They  did  not 
advise  Mr.  Pinkerton  that  they  were  criminal  investigators 
or  that  they  were  conducting  an  investigation  of  a 
criminal  nature  because  he  did  not  ask.   (R.T.  20-21.) 
Later  the  same  day  the  agents  went  to  Paramount  Ice 
Cream  Corp.  (hereinafter  "Paramount").   They  briefly 
identified  themselves  to  Ruth  Myshrall,  the  bookkeeper, 
and  told  her  they  were  investigating  Mr.  Pinkerton  and 
Paramount  and  that  Mr.  Pinkerton  said  that  the  records  of 
Paramount  were  available  for  their  examination.  (R.T. 21-22. 

They  returned  the  next  day  and  displayed  their 
credentials  to  Mr.  Goodman  who  had  acquired  control  of 
Paramount  from  Mr.  Pinkerton  in  March,  1962.  (R.T.  416,  455 
The  District  Court  found  that  Mr.  Goodman  asked  the 
difference  between  a  special  agent  and  a  revenue  agent 
even  thought  they  were  both  special  agents  and  their 
identification  commissions  were  identical  and  that 
Mr.  Nielsen  explained  the  difference.  (C.T.  249.) 
Mr.  Nielsen  testified  that  he  explained  that: 

".  .  .an  Internal  Revenue  Agent  conducts 
civil  audits;  a  Special  Agent  conducts  an 
investigation  to  determine  whether  any  of 
the  Internal  Revenue  laws  have  been  violated, 
whether  there  has  been  any  attempt  to  evade 
or  defeat  the  payment  of  any  income  taxes." 
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(R.T.  24.) 
No  statement,  however,  was  made  that  the  agents  were  con- 
ducting an  investigation  of  a  criminal  nature . (R.T. 417-418 

Mr.  Goodman  testified  that  although  Paramount  an^ 
Frigid  Process  Co.  (hereinafter  "Frigid")  had  been  once 
audited  in  the  past,  he  never  had  any  dealings  with  any  of 
the  agents  conducting  those  audits.   He  denied  asking  Mr. 
Nielsen  and  Mr.  Stutz  the  difference  between  special  agent 
and  revenue  agents.   He  testified  that  the  first  time  he 
learned  that  there  was  a  difference  between  revenue  agents 
and  special  agents  was  during  the  first  week  o£  January, 
1965.  (R.T.  298-299.) 

On  April  8,  1964  Mr.  Nielsen  and  Mr.  Stutz  were 
shown  various  records  of  Paramount  for  the  years  1959 
through  1962.   According  to  Mrs.  Myshrall,  the  agents 
wanted  to  see  Paramount ' s  books  only  up  to  March  of  1962; 
the  time  when  Mr.  Pinkerton  sold  his  interest  in  Paramount 
to  Mr.  Goodman.  (R.T.  210,  211,  212.)   Mr.  Nielsen  testifi^ 
that  Mr.  Goodman  was  not  advised  of  any  constitutional 
rights  at  this  meeting  because  he  was  not  then  the  subject 
of  an  investigation.   (R.T.  28,  30.) 

The  agents  returned  to  Paramount  on  April  9,  196' 
and  April  21,  1964,  when  they  continued  to  examine  and  cop; 
records  of  Paramount.   On  April  21,  1964,  the  agents  were 
permitted  to  take  with  them  books  and  records  of  Paramount 
all  of  which,  except  for  one,  related  to  the  period  up  to 
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and  including  1962.   (Exhibit  1.)   The  Court  found  that 
certain  books  beyond  1962  were  taken.  (C.T.  250.) 

On  October  23,  1964,  Mr.  Nielsen  and  Mr.  Loebig 
contacted  Mr.  Charles  Fisher,  the  accountant  for  Paramount, 
Mr.  Pinker ton  and  Mr.  Goodman.   (R.T.  80.)   On  the  document 
receipt  issued  to  Mr.  Fisher  (Exhibit  5),  Mr.  Nielsen's 
title  of  "Special  Agent"  was  omitted. 

Prior  to  November  6,  1964,  Mr.  Nielsen  discussed 
Mr.  Goodman  with  his  group  supervisor  and  obtained  his 
approval  to  requisition  Mr.  Goodman's  personal  income  tax 
returns  for  his  taxable  years  1959  through  1963  (Exhibit  9] 
These  returns  were  requisitioned  on  November  6,  1964  and 
November  10,  1964,  as  part  of  an  "official  investigation". 
Mr.  Nielsen  stated  that  he  requisitioned  these  returns  to 
determine  whether  Mr.  Goodman  had  reported  as  income  a 
particular  commission  which  had  been  paid  to  him  according 
to  Paramount 's  books  and  records.   (R.T.  55.)   Mr.  Nielsen 
testified  that  Mr.  Goodman  reported  this  item  of  income  on 

his  return.   (R.T.  62.) 

On  December  18,  1964,  Mr.  Nielsen  returned  to 
Paramount,  this  time  accompanied  by  Internal  Revenue 
Agent  Keith  Loebig.  The  purpose  of  the  agents  returning 
was  to  examine  the  books  and  records  of  Paramount  for 
the  period  subsequent  to  March,  1962,  the  approximate 
time  when  Mr.  Goodman  bought  out  the  interest  of 
Mr.  Pinkerton  in  Paramount.   (R.T.  85,  87,  210,  211,  212, 
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214.)   On  this  visit,  the  agents  had  in  their 

possession  Mr.  Goodman's  personal  returns,  but  these 

returns  were  not  shown  to  him  on  this  date.   (R.T.  446.) 

Mr.  Goodman  was  not  advised  of  any  of  his  constitutional 

rights  onDecember  18,  1964.   (R.T.  62,  450.)   The  agents 

knew  that  the  books  and  records  which  they  examined  and 

obtained  on  December  18,  1964,  pertained  to  a  period 

when  Mr.  Goodman  was  president  of  Paramount.  (R.T.  455.) 

On  December  18,  1964,  they  obtained  Paramount 's  post-1962 

records  and  issued  a  document  receipt  which  indicates  that 

the  material  was  submitted  in  re  "Jim  Pinkerton". 

(Exhibit  2.) 

After  leaving  Paramount  on  December  18,  19  64,  at 

approximately  3:00  or  4:00  P.M.,  Mr.  Nielsen  testified  he 

then  returned  to  his  office  where  he  discussed  several 

of  his  cases  with  his  supervisor.   He  also  discussed 

Paramount,  Mr.  Pinkerton  and  Mr.  Goodman,  and  it  was 

decided  in  this  conversation  that  Mr.  Goodman  would  become 

the  subject  of  an  investigation.   (R.T.  54,  63,  64.) 

(Exhibit  8.) 

The  agents  returned  to  Paramount  on  December  21, 

1964.   According  to  Mr.  Nielsen's  testimony,  he  told 

Mr.  Goodman  that  in  the  past  their  conversations  pertained 

to  Mr.  Pinkerton  and  Paramount,  but  that  now  they  were 

investigating  his  personal  returns.   Mr.  Nielsen  testified 

that  his  advice  to  Mr.  Goodman  was  as  follows:   that  he  was 
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a  Special  Agent  with  the  Intelligence  Division,  United  Stat 
Treasury  Department;  that  Mr.  Goodman  was  not  required  to 
make  any  statement  that  may  tend  to  incriminate  him;  that 
any  statement  he  made  could  be  used  against  him;  and  that 
he  had  the  right  to  legal  counsel.   (R.T.  68-69.)   The 
agents  testified  that  at  no  time,  however,  did  they  tell 
Mr.  Goodman  that  they  were  conducting  a  criminal  investi- 
gation and  at  no  time  was  the  word  "crime"  or  any  other  wor 
of  similar  import  used.   (R.T.  68,  450,  454.)  Mr.  Nielsen 
testified  that  this  meeting  took  approximately  one  hour. 
(R.T.  69.) 

Mr.  Goodman  categorically  denied  that  the  agents 
advised  him  of  any  of  his  constitutional  rights  or  that  he 
was  the  subject  of  an  investigation.   (R.T.  305-306.)   On 
this  day  the  agents  had  Mr.  Goodman  identify  his  personal- 
returns  and  they  asked  him  to  produce  his  personal 
cancelled  checks.   (R.T.  69,  73,  74.)   Mr.  Goodman  testifie 
that  he  believed  the  agents'  request  for  his  cancelled 
checks  was  part  of  their  continuing  investigation  of 
Mr.  Pinkerton,  since  he  had  been  doing  business  with 
Mr.  Pinkerton  for  27  years.   (R.T.  306.)   Mrs.  Myshrall 
testified  that  Mr.  Goodman  told  her  after  this  meeting  that 
the  agents  wanted  to  see  his  cancelled  checks  pertaining 
to  dealings  with  himself  and  Mr.  Pinkerton.   (R.T.  217.) 
According  to  Mr.  Goodman  and  Mrs.  Myshrall,  the  agents 
remained  with  Mr.  Goodman  for  no  more  than  five  minutes. 


(R.T.  213,  307.)   The  Court's  findings  are  substantially 
in  accord  with  Mr.  Nielsen's  testimony.   (C.T.  251.) 

After  this  meeting  with  Mr.  Goodman,  the  agents 
remained  at  Paramount  for  the  balance  of  December  21,  1964 
microfilming  records.   (R.T.  60,  70.)   Upon  leaving 
i6   Paramount  this  day,  the  agents  took  with  them  various 
7   other  records  of  Paramount  for  which  they  issued  a  document 
receipt.   Even  though  they  allegedly  told  Mr.  Goodman 
that  they  were  now  investigating  him,  and  they  took  records 
relating  to  the  period  after  1962,  the  document  receipt 
states  that  the  records  were  submitted  in  re  "James 
Pinkerton".   The  records  taken  were  "a  total  of  ten  (10) 
brown,  light,  books  containing  duplicate  copies  of  deposit 
tickets  for  Paramount  Ice  Cream  Co.  from  January  23, 
1961  through  June  2,  1964."   (Exhibit  3.) 

On  December  23,  1964,  the  agents  returned  to 
Paramount  at  which  time  they  obtained  Mr.  Goodman's  cancel] 
checks.   (Exhibit  4.)   Mr.  Nielsen  testified  that  he  did 
not  warn  Mr.  Goodman  of  any  of  his  constitutional  rights 
other  than  telling  him  "that  he  was  not  obligated  to  turn 
these  checks  over".   (R.T.  76,  78,  460.)   The  District 
Court  so  found  (C.T.  251.)  Mr.  Goodman  categorically 
denied  that  he  was  told  that  he  could  refuse  to  turn  over 
his  checks  to  the  government.   (R.T.  308.) 

Mr.  Nielsen  and  Mr.  Loebig  first  went  to  Frigid 
on  December  30,  1964  and  returned  on  January  4,  5,  6  and  7, 
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1965  during  which  they  examined  Frigid 's  books  and  record 
(R.T.  97,  98.) 

On  January  8,  1965,  a  meeting  took  place  betwee 
Mr.  Nielsen,  Mr.  Loebig  and  Mr.  Goodman.   When  Mr.  Nielse 
was  asked  if  he  told  Mr.  Goodman  that  the  investigation 
was  of  a  criminal  nature,  he  stated  that  the  only 
explanation  he  gave  Mr.  Goodman  about  the  nature  of  the 
investigation  was  that  "I  was  investigating  his  own 
personal  returns  and  that's  all  the  further  explanation 
I  made".  (R.T.  102.)   There  was  a  sharp  conflict  in  the 
testimony  concerning  the  details  of  this  meeting.   The 
Court  found  that  the  agents'  version  of  the  meeting  was 
correct.   (C.T.  252.) 

Mr,  Loebig  testified  that  the  first  time  in  the 

investigation  that  Mr.  Nielsen  had  ever  used  the  word 

"criminal"  was  during  this  meeting  when  Mr.  Nielsen 

stated  that  he  felt  the  criminal  aspects  of  the  case  had 

priority  over  the  civil  aspects  of  the  case.   (R.T.  453.) 

Mr.  Loebig  further  stated  that  Mr.  Goodman  had  never  been 

told  this  prior  to  January  8,  1965.   (R.T.  454.)   He 

testified  that  prior  to  this  meeting  on  January  8,  1965, 

he  had  no  idea  whether  Mr.  Goodman  understood  that  he  and 

Mr.  Nielsen  were  conducting  a  criminal  investigation, 

(R.T.  443.) 

Mr.  Loebig  testified  that  he  took  notes  of  the 

meetings  on  December  21,  1964,  January  8,  1965,  and  Janua 
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12,  1965.   He  did  not  take  notes  of  meetings  held  on 
December  18,  1964  and  Decem.ber  23,  1964.   (R.T.  457,  461. 
Both  Mr.  Nielsen  and  Mr.  Loebig  testified  that  they 
refreshed  their  recollections  of  the  meetings  with 
Mr.  Goodman  by  examining  their  notes  or  memoranda  of 
these  meetings.   (R.T.  387,  456.)   None  of  these  notes 
or  memoranda  were  ever  submitted  to  the  Court.   Mr.  Loebi 
further  testified  that  the  primary  concern  of  the 
investigation  that  he  and  Mr.  Nielsen  were  conducting 
was  to  "determine  whether  there  have  been  any  criminal 
violation  of  the  Internal  Revenue  laws".   (R.T.  442.) 

In  the  course  of  the  District  Court  proceedings 
subpoenas  duces  tecum  were  served  upon  various  appellees, 
(C.T.  179-87.)   On  January  6,  1966,  appellees'  motion  to 
quash  these  subpoenas  was  granted.   (R.T.  400-01.)   On 
January  27,  1966,  an  Order  for  Findings  of  Fact, 
Conclusions  of  Law,  and  Judgment  was  entered  by  the 
Court  wherein  it  was  held  that  appellants'  rights  under 
the  Fourth,  Fifth  and  Sixth  Amendments  had  not  been 
violated.   (C.T.  246.)   Thereafter,  proposed  Findings  of 
Fact,  Conclusions  of  Law,  and  Judgment  were  lodged  by 
appellees  on  February  2,  1966  and  were  signed  by  the 
District  Court  and  entered  on  February  8,  1966.  (C.T.  24i 
258.) 
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SPECIFICATIONS  OF  ERROR  RELIED  UPON 

1.  The  District  Court  erred  in  granting 
appellees'  motion  to  quash  appellants'  Subpoenas  Duces 
Tecum,  dated  December  14,  1965. 

2.  The  District  Court  erred  in  making  Findings 
of  Fact  VIII,  X,  XI,  XII,  XIII,  XIV,  XVII,  XIX,  XXII,  and 
XXIII  as  set  forth  below: 

A.  Finding  of  Fact  VIII  is  erroneous  in 
that  Mr.  Goodman  did  not  ask  the  difference  between  a 
special  agent  and  an  Internal  Revenue  agent  and  further 
because  Mr.  Nielsen  did  not  explain  the  difference. 

B.  Finding  of  Fact  X  is  erroneous  because 
only  one  book  beyond  1962  was  taken  by  the  agents . 

C.  Finding  of  Fact  XI  is  erroneous  because 
Mr  Nielsen  wanted  to  examine  the  post- 1962  Paramount 
books  and  records  as  part  of  an  investigation  of  appellants 

D.  Finding  of  Fact  XII  is  erroneous  because 
Mr.  Nielsen  was  assigned  to  investigate  Mr.  Goodman  prior 
to  his  visit  to  Paramount  on  December  18,  1964. 

E.  Finding  of  Fact  XIII  is  erroneous  because 
the  investigation  of  appellants  began  on  December  18,  1964; 
Mr.  Goodman  was  not  told  of  his  constitutional  rights  in  a 
meaningful  fashion;  Mr.  Goodman  was  not  told  that  he  was 
not  obligated  to  turn  over  his  personal  cancelled  checks; 
Mr.  Goodman  did  not  voluntarily  agree  to  make  available 

the  books  of  Frigid  Process  Co.;  Mr.  Nielsen  did  not  ask 

_  1 1_ 


Mr.  Goodman  for  permission  to  examine  additional  records  of 
Paramount  as  part  of  the  Pinkerton-Paramount  investigation; 
Mr.  Nielsen  did  not  take  books  of  Paramount  with  him  on  this 
day  as  part  of  the  Pinkerton-Param.ount  investigation. 

F.  Finding  of  Fact  XIV  is  erroneous  because 
on  December  23,  1964  Mr.  Nielsen  did  not  tell  Mr.  Goodman 
that  he  did  not  have  to  turn  over  his  personal  cancelled 
checks . 

G.  Findings  of  Fact  XVII  is  erroneous  because 
on  January  8,  1965  Mr.  Goodman  did  not  invoke  his  right 
against  self-incrimination;  Mr.  Nielsen  did  shout; 

Mr.  Nielsen  did  promise  leniency;  Mr.  Nielsen  did  accuse 
Mr.  Goodman  of  lying;  Mr.  Goodman  did  not  initiate  a 
discussion  with  the  agents  thereafter  on  that  day. 

H.   Finding  of  Fact  XIX  is  erroneous  because 
on  January  12,  1965  the  agents  did  not  give  a  receipt  for 
certain  books  and  records  of  Frigid  which  were  taken  on  that 
day. 

I.   Finding  of  Fact  XXII  is  erroneous  in 
its  entirety. 

J.    Finding  of  Fact  XXIII  is  erroneous  in  its 
entirety. 

K.   Conclusions  of  law  2  through  5  are 
erroneous  in  their  entirety. 

•k  -k  Vc       •>'(  *       * 
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I  1  SUMMARY  OF  ARGUMENT 

2  During  the  trial,  appellants  sought  to  obtain, 

3  by  the  use  of  subpoenas  duces  tecum,  various  material  which 

4  they  felt  was  critical  to  the  presentation  of  their  case. 
:5  The  District  Court,  without  stating  any  reasons,  granted 

6  appellees'  motion  to  quash  said  subpoenas.   Since  appellants 

'7  were  entitled  to  said  material  and  since  said  material 

8  was  critical  to  appellants'  case,  the  action  of  the  District 

9  Court  denied  appellants  due  process  of  law. 

iO  During  the  course  of  a  criminal  income  tax 

-1  investigation  of  appellants,  which  originally  began  as 

-2  a  criminal  tax  investigation  of  a  third  party,  various 

P  books,  records  and  memoranda  of  appellants  were  obtained 

'4  and  copied  by  appellees  for  use  in  future  criminal 

5  proceedings.   Appellants  contend  that  the  criminal  investi- 
1^  gators  obtained  such  evidence  in  violation  of  their  rights 
i^  under  the  Fourth,  Fifth  and  Sixth  Amendments.   Accordingly, 

'Q  all  material  so  obtained  must  be  suppressed  as  evidence 

i 

1^  in  any  future  proceedings  and  all  copies  thereof  must  be 

P  returned  to  appellants. 

I 

|l 

!> 

i 
I 
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ARGUMENT 
I. 
THE  TRIAL  COURT  ERRED  IN  GRANTING  APPELLEES'  MOTION  TO 
QUASH  THE  SUBPOENAS  DUCES  TECUM 
A.   A  Subpoena  Duces  Tecum  Will  Only  Be  Quashed 
If  It  Is  Oppressive  and  Unreasonable. 

Under  Rule  45(b)  of  the  Federal  Rules  of  Civi 
Procedure,  a  subpoena  may  be  quashed  if  it  is  both  unreason 
able  and  oppressive.   Fed.  R.  Civ.  P.  45(b). 

In  the  Court  below,  appellees  argued  that  the 
scope  of  appellants'  original  subpoenas  duces  tecum  (C.T. 
259-266)  was  too  broad  and,  consequently,  unreasonable  and 
oppressive.   Appellants  thereupon  modified  the  subpoenas 
which  had  been  served  on  Frederick  Nielsen,  Keith  M.  Loebig 
and  Robert  H.  Lund,  and  significantly  limited  the  material 
which  appellants  sought  to  have  produced.   (C.T.  179-87). 
The  modified  subpoenas  sought  the  following  information: 

Item  1.   The  government  agents'  notes  and 
reports  of  interviews  or  discussions  with  Jack  Goodman  and 
the  bookkeepers  of  Paramount  and  Frigid  for  the  period 
April  7,  1964  through  June  10,  1965; 

Item  2.   The  notes  and  reports  of  conferences 
or  discussions  between  the  government  agents  and  their  supe 
visors  pertaining  to  the  commencement,  progress  and  conduct 
of  the  investigation  of  Pinkerton,  Goodman,  Paramount  and 
Frigid; 


1 

2 
3 
4 
5 
6 
7 
8 
9 
10 


Item  3.   The  Internal  Revenue  Service  manuals 
pertaining  to  the  commencement  and  conduct  of  fraud  investi- 
gations, including  the  procedural  steps  required,  as  well  as 
requirements  pertaining  to  the  admonition  by  agents  to  per- 
sons being  investigated  of  their  constitutional  rights; 

Item  4.   Any  policy  memoranda  and  adminis- 
trative rulings  of  the  San  Francisco  Region  and  the  Los 
Angeles  District  Director's  Office  pertaining  to  paragraph  ! 

Item  5.   The  work  diaries  of  the  two  govern- 
ment agents  involved  for  the  period  March  2,  1964  through 


11  i  January  14,  1965;  and 
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Item  6.   The  work  attendance  records  of  the 
two  government  agents  involved  for  the  period  December  18, 
1964  through  January  14,  1965.   (C.T.  179-187). 

B.  The  Subpoenas  Duces  Tecum  Are  Not  Oppressive. 
The  request  for  the  documents  and  manuals  in 

the  modified  subpoenas  is,  on  its  face,  not  oppressive 
since  it  does  not  seek  the  production  of  any  books,  ledgers, 
or  other  bulky  or  weighty  material.   The  request  merely 
seeks  notes,  memoranda,  reports  and  manuals.   Appellees 
have  failed  to  demonstrate  that  the  subpoenas  constitute 
an  oppressive  burden.   Pursuant  to  Rule  45(b),  appellants, 
at  the  trial,  offered  to  pay  the  reasonable  cost  of 
producing  such  items.   (R.T.  15). 

C.  The  Subpoenas  Duces  Tecum  Are  Not  Unreasonable 
A  careful  examination  of  the  particular  papers 


li  documents,  and  manuals  sought  and  an  examination  of  the 

2  1  arguments  urged  by  appellants,  indicates  that  the  material 

3  sought  was  not  only  far  from  being  unreasonable,  but  was 

4  I  relevant  and  critical  to  the  establishment  of  appellants' 

5  !  case. 
Appellants'  position,  both  at  the  Trial  Court 

11     and  upon  this  appeal,  is,  to  a  great  extent,  founded  upon 
8  the  following  two  arguments: 

1.  That  appellants  were  the  "accuseds"  in  a 
|10  [  criminal  investigation  and  that  they  should  have  been  timel] 

advised  of  this  fact  and  of  certain  constitutional  rights; 
and 

2.  That  the  investigating  agents  intention- 
ally deceived  and  tricked  appellants  with  respect  to  the 
subject  and  nature  of  the  investigation  and  of  their 
constitutional  rights. 

An  explanation  of  the  materiality  of  the 

documents  sought  is  as  follows: 

Item  1.   The  notes,  memoranda  and  reports 
of  interviews  would  materially  assist  appellants  in 
refuting  the  contention  of  the  government  agents  that  an 
admonition  of  constitutional  rights  v;as  in  fact  given.   In 
seeking  such  notes,  appellants  are  not  concerned  with  the 
!4  substantive  tax  matter  contained  therein.   Although  there 
;:5  was  testimony  from  the  agents  that  notes  were  taken,  they 
i'6  were  never  produced. 
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1  Item  2.   In  seeking  the  notes,  memoranda  and 

2  reports  of  conferences  and  discussions  between  the  various 

3  investigating  agents  and  their  supervisors  and  superiors, 

4  appellants  sought  the  files  pertaining  to  the  status  (rather 
than  the  substantive  content)  of  the  two  investigations 
involved,  both  of  which  were  greatly  intertwined  and  inter- 
related.  It  is  crucial  that  appellants  be  permitted  to 
demonstrate  the  exact  time  when  the  investigation  first 
included  Mr.  Goodman.   Such  material  will  also  assist 
appellants  in  proving  that  fraud  and  deceit  was  practiced 
by  the  government  agents  since  appellants  believe  that  such 

12  notes  and  reports  will  demonstrate  that  Mr.  Goodman  was  the 


subject  of  a  criminal  investigation  prior  to  December  21, 
1964. 

Items  3  and  4:   In  seeking  Internal  Revenue 
Service  manuals  and  policy  memoranda  or  administrative 
rulings,  appellants  believe  that  these  documents  will  be  of 
material  assistance  in  demonstrating  that  this  investigation 
which  was  commenced  by  one  or  more  special  agents,  was  a 
criminal  investigation  from  its  inception  and  was  never 
concerned  with  anyone's  civil  tax  liabilities.   Additionally 
the  instructions  to  special  agents  contained  in  such  manuals 
XN7ill  lend  support  to  testimony  on  appellants'  behalf  that 
no  warning  of  constitutional  rights  was  given. 

Items  5  and  6:   The  work  diaries  and  work 
attendance  records  of  the  investigating  agents  were  sought 


1  for  impeachment  purposes.   The  government  agents  testified 

2  that  a  meeting  was  held  during  the  late  afternoon  of 

3  December  18,  1964  with  Mr.  Nielsen's  group  chief,  at  which 
- '  meeting  the  decision  to  begin  an  investigation  of 

5  1  Mr.  Goodman  was  reached.   (Exhibic  8).   Appellants  contend 

6  j  that  the  decision  to  m.ake  Mr.  Goodman  the  subject  of  a 

7  criminal  investigation  occurred  sometime  prior  to 
December  18,  1964  and  that  the  case  assignment  sheet  (dated 
December  IS,  1964)  (Exhibit  8)  was  actually  prepared  prior 
to  the  interview  of  Mr.  Goodman  on  this  day.   The 
production  of  the  work,  diaries  and  work  attendance  records 
of  the  investigating  agents  hopefully  will  enable 
appellants  to  demonstrate  this. 

D.   There  Is  Substantial  Authority  For  The 
Production  Of  The  Documents  Sought. 

There  is  substantial  authority  to  support 
the  production  of  the  material  requested  in  appellants' 
subpoenas  duces  tecum.   In  a  most  recent  case.  United  State 

V.  Gower,  F.  Supp. ,  65-2  USTC  ^[15,655  (M.D.  Pa. 

1965),  the  court  ordered  the  Internal  Revenue  Service  to 
produce  for  the  taxpayer's  examination  not  only  all  of  the 
evidence  obtained  during  the  investigation  but  also  all  of 
the  Service's  inter-office  reports,  memoranda,  and  Internal 
Revenue  manuals.   See  also  United  States  v.  Lipshitz,  150 
F.  Supp.  321  (D.C.N.Y.  1957). 

In  United  States  v.  Foley.  283  F.2d  582 


(2d  Cir.  1960),  the  Second  Circuit  approved  the  production 
of  reports,  memoranda  and  letters  within  the  Internal 
Revenue  Service  .concerning  the  taxpayers  involved  so  that 


4  '  the  court  could  determine  whether  they  contained  material 
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to  whi^h  the  taxpayers  were  entitled. 

In  United  States  v.  San  Antonio  Portland 
Cement  Co.,  33  F.R.D.  513  (W.D.  Tex.  1963),  the  government 
was  ordered  to  produce  for  inspection  certain  intra-office 
reports,  memoranda  and  other  statem^ents  and  communications 
of  the  Internal  Revenue  Service,  and  the  governm.ent '  s 
argument  that  the  documents  had  executive  or  attorney-client 
privilege  status  was  brushed  aside. 

E.  The  Appellees  Had  The  Burden  To  Establish 
The  Oppressive  Or  Unreasonable  Nature  Of  The  Subpoenas 
Duces  Tecum. 

This  Circuit  has  previously  held  that  the 
burden  of  quashing  a  subpoena  on  the  grounds  that  it  is 
oppressive  and  unreasonable  is  upon  the  person  to  whom  the 
subpoenas  are  directed.   Sullivan  v.  Dickson,  283  F.2d 
725  (9th  Cir.  1960). 

F.  Appellants  Have  Been  Denied  Due  Process  Of  Law 
At  the  trial,  appellants  had  in  their 

possession  very  little  documentary  evidence  with  which  to 
corroborate  their  testimony.   Appellants  maintain  that  all 
of  the  docum.ents  sought  in  the  subpoenas  duces  tecum  would 
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p6;have  been   instrumental    in  demonstrating  the  veracity   of 
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1  appellants'  testimony  and  falsity  of  such  of  appellees' 

2  testimony.   The  District  Court  failed  to  state  the  grounds 
for  quashing  the  subpoenas  and  failed  to  make  a  finding 
zhat    they  were  unreasonable  or  oppressive.   Since  appellants 

o  V'^ere  denied  a  material  and  significant  m.ethod  of  establish- 
ing their  case,  they  were  denied  due  process  of  law. 
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Appellants,  therefore,  request  that  this  case  be  remanded 
to  the  District  Court  with  a  direction  that  all  of  the 
material  sought  in  the  subpoenas  duces  tecum  be  presented 
for  appellants'  examination  and  that,  if  warranted, 
additional  evidence  be  received. 

II. 
THE  GOVERNMENT  AGENTS  INTENTIONALLY  DECEIVED  AND 
MISLED  APPELLANTS  INTO  BELIEVING  THAT  THEY  VJERE 
NOT  THE  SUBJECTS  OF  A  CRIMINAL  INVESTIGATION 

A.  The  Use  Of  Fraud  Or  Deceit  Nullifies  The 
Admissibility  Of  Evidence  So  Obtained. 

This  Court  has  previously  recognized  that  the 
presence  of  "affirmative  fraud"  on  the  part  of  government 
agents  is  sufficient  to  cause  the  suppression  of  any  and 
all  evidence,  statements  and  books  and  records,  thereby 

obtained.   Kohatsu  v.  United  States,  F.2d (9th 

Cir.  1965)  cert,  den.  U.S.  (1966).   That  fraud  or 

deceit  violates  the  Fourth  Amendment  to  the  Constitution 
and  constitutes  sufficient  grounds  for  suppression  of 
evidence  thereby  obtained  is  not  a  new  doctrine.   It  was 
originally  stated  by  the  Supreme  Court  in  Gouled  v.  United 
States,  255  U.S.  298  (1920),  and  was  recently  affirmed  in 
Miranda  v.  Arizona,  34  U.S.L.  Week  4521  (U.S.  June  13,  1966) 

B.  This  Investigation  Originally  Pertained  To  A 

Third  Party  Only. 

Since  this  investigation  originally  commenced 
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1  as  an  investigation  of  James  Pinkerton  (R.T.  9,  17)  and, 

2  thereafter  shifted  to  include  Mr.  Goodman  (R.T.  67-68), 

3  manifest  confusion  as  to  the  nature  and  subject  of  the 

4  various  investigations  was  inherent.   Since  Mr.  Goodman  was 

5  president  of  Paramount  during  the  time  both  of  these  inves- 

6  tigations  were  conducted,  this  confusion  was  obvious  to  the 

7  investigation  agents.   It  was  difficult,  if  not  impossible, 

8  for  an  outsider  to  ascertain  the  exact  function  of  the 

9  government  agents  on  any  given  day.   In  fact,  the  subject 

10  of  the  investigation  on  any  given  day  was  likewise  obscure. 

11  C.   The  Inherent  Confusion  Was  Purposely 

12  Compounded  3y  The  Agents. 

13  The  government  agents  compounded  this  confu- 

14  sion  by  failing  to  disclose,  in  any  meaningful  fashion,  the 

15  subjects  and  nature  of  the  various  investigations.   By 
referring  to  themselves  merely  as  "special  agents"  or 


17  "internal  revenue  agents"  (R.T.  24,  38,  67),  and  by  pur- 

18  posely  explaining  their  function  in  a  legalistic  rather 

19  than  a  meaningful  fashion,  they  deliberately  attempted  to 
2^  capitalize  upon  this  confusion  and  uncertainty. 

21  Appellants'  confusion  might  have  been  elimi- 

22  nated  had  his  accountant,  Charles  Fisher,  been  apprised  of 

23  the  fact  that  this  was  a  criminal  investigation.   As  an 

24  accountant,  Mr.  Fisher  was  one  of  the  few  people  who  was 
J5  capable  of  appreciating  the  distinction  between  the  two 
)6  types  of  agents.   On  the  document  receipt  given  to  Mr. 
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1  Fisher,  Mr.  Nielsen  omitted  his  title  of "special  agent." 

2  Although  there  were  five  other  document  receipts  in  evidenc 
5   all  of  which  were  given  to  laymen,  this  was  the  only  docume 

4  receipt  which  omitted  Mr.  Nielsen's  title. 

5  The  first  document  receipt  was  issued  on 

6  April  21,  1964,  and  stated  that  the  investigation  was  in  re 

7  "Jim.  Pinkerton"  (Exhibit  1).   The  document  receipt  of 

8  December  18,  1964,  the  day  appellants  contend  the  investi- 

9  gation  of  Mr.  Goodman  com.menced,  stated  that  the  documents 

10  were  given  in  re  "Jim  Pinkerton"  (Exhibit  2).   On 

11  December  21,  1964,  the  very  day  appellees  allege  that 

12  Mr.  Goodmian  was  advised  that  he  was  the  subject  of  a 

13  crimiinal  investigation  and  was  requested  to  produce  his 
1^   personal  cancelled  checks,  the  document  receipt  was  also 

issued  in  the  name  of  James  Pinkerton  (Exhibit  3) .   An 
examination  of  this  document  receipt  reveals  that  it  per- 
tained to  post-1962  deposits  of  Paramount.   These  items 
could  only  have  remotely  pertained  to  Mr.  Pinkerton 's 
investigation  since  Paramount  was  no  longer  owned  by  him 
after  this  time.   Rather,  this  information  must  have  been 

21  part  of  either  the  Goodman  investigation  or  a  post-1962 

22  Paramount  investigation.   Notwithstanding  this,  all  of 

23  the  document  receipts  issued  through  December  21,  1964 

24  were  in  the  namie  of  Pinkerton.   The  only  reason  for  this 

25  was  to  keep  Mr.  Goodman  deceived  and  confused. 

\le  D.   The  Agents  Made  No  Attem.pt  To  Eliminate 
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The  Confusion. 

The  government  agents  never  used  the  word 
"criminal"  or  explained  to  Mr.  Goodman  that  the  investi- 
gation was  criminal  in  nature  until  January  8,  1965.   By 
this  time,  all  of  appellants'  records  were  in  appellees' 
possession. 

It  is  submitted  that  the  government  agents 
purposefully  and  intentionally  undertook  a  massive  scheme 
of  deception  so  that  at  every  opportunity,  they  purposely 
compounded  their  deception  and  appellants'  confusion.   The 
agents  purposely  and  consistently  failed  to  make  a  meaning 
ful  explanation  of  their  function  or  of  the  subject  of  the 
investigation.   An  example  of  Mr.  Nielsen's  efforts  to  kee 
appellants  confused  is  aptly  set  forth  at  page  68  of  the 
Reporter's  Transcript.   The  document  receipts  added  to  the 
purposeful  confusion. 

It  is  submitted  that  pursuant  to  the  author! 
contained  in  Kohatsu,  Gouled  and  Miranda,  any  and  all 
statements  made,  books  and  records  obtained,  and  copies  of 
such  books  and  records,  were  obtained  from  appellants  in 
violation  of  the  Fourth  Amendment  and  therefore,  should  be 
suppressed  as  evidence  in  any  future  criminal  proceeding. 
In  addition,  any  and  all  copies  of  this  material  must 
likewise  be  returned  to  appellants. 

i(  *       *      *       * 
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1  III. 

2  THE  FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW  ARE 

3  CLEARLY  ERRONEOUS 

^  Appellants  object  to  the  following  findings  of 

5   fact: 

"VIII 
"Both  [Mr.  Nielsen  and  Mr.  Stutz]  displayed  their  commiss] 
to  Mr.  Goodman.   Mr.  Goodman  asked  about  the  difference 
between  a  Special  Agent  and  an  Internal  Revenue  Agent. 
Mr.  Nielsen  explained  the  difference." 

"X 
"Certain  books  beyond  1962  were  taken  [on  April  9,  1964  b} 
Mr.  Nielsen  and  Mr.  Stutz].  ..." 

"XI 
"On  December  18,  1964,  Mr.  Nielsen  returned  to 
Paramount  with  Internal  Revenue  Agent  Keith  Loebig,  to 
continue  the  Pinkerton-Paramount  investigation.  .  .  . 
Mr.  Nielsen  asked  for  other  books  and  records  of  Paramount 
generally  for  the  period  subsequent  to  1962,  because  Jim 
Pinkerton  had  continued  to  have  transactions  with  Paramour 

subsequent  to  that  date." 

"XII 
"After  returning  from  Paramount  on  December  18, 
1964,  Special  Agent  Nielsen  was  given  a  preliminary  assigr 
ment  on  Mr.  Goodman  so  as  to  conduct  a  personal  interview 

of  Mr.  Goodman  concerning  his  affairs." 
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"XIII 

"The  preliminary  investigation  began  on  December 
21,  1964.  .  .  .He  was  told  that  he  had  a  right  against  self 
incrimination,  that  he  had  a  right  to  have  an  attorney 
present,  that  anything  he  said  could  be  used  against  him. 
^1  Mr.  Goodman  stated  that  he  understood  his  rights,  and 

identified  six  personal  income  tax  returns.   Special  Agent 
Nielsen  asked  Mr.  Goodman  if  he  would  voluntarily  produce 
his  personal  cancelled  checks,  and  informed  Mr.  Goodman 
that  he  was  not  obligated  to  do  so.   Mr.  Goodman  agreed 
to  make  said  checks  available.   Mr.  Goodman  also  agreed  to 
make  available  the  books  of  Frigid  Process  Co.,  South 
Pasadena  and  Las  Vegas,  which  were  kept  at  Frigid  Process 
Co.,  South  Pasadena,  premises,  and  the  date  agreed  on  for 
this  purpose  was  December  30,  1964. 

"Special  Agent  Nielsen  also  asked  Mr.  Goodman  for 

permission  to  examine  additional  records  of  Paramount  as 

part  of  the  Pinkerton-Paramount  investigation.   Mr.  Goodman 

gave  such  permission  and  asked  his  bookkeeper  to  make  avail 
able  to  the  Agents  any  books  and  records  they  wanted  to  see 

Mr.  Nielsen  took  more  books  of  Paramount  with  him  concernin 
the  Pinkerton-Paramount  investigation  and  again  left  a 
receipt,  which  stated  their  names  and  titles." 

"XIV 
"Mr.  Goodman  produced  his  personal  cancelled  checks 
[December  23,  1964],  after  being  again  told  by  Mr.  Nielsen 
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that  he  did  not  have  to  turn  them  over." 

"XVII 
"Mr.  Goodman  was  again  informed  [on  January  8,  1965]  of  his 
right  against  self-incrimination,  and  of  his  right  to  an 
attorney.   During  this  meeting  he  invoked  his  right  against 
self-incrimination.   Mr.  Nielsen  did  not  shout;  did  not 
promise  leniency,  and  did  not  accuse  Mr.  Goodman  of  lying 
.  .  .  .Later  the  same  day,  Mr.  Goodman  returned  to  the  area 
where  the  two  Agents  were  working  and  initiated  a  discussion 
of  some  of  the  matters  discussed  previously  in  the  earlier 
interview. " 

"XIX 

"On  January  12,  1965,  they  [the  agents]  saw  Mr.  Goodman, 

and  Mr.  Goodman  stated  that  he  had  not  decided  yet  whether 

to  engage  an  attorney  or  not.   On  January  12  the  agent  were 

permitted  to  take  with  them  certain  books  of  Frigid.   They 

left  a  receipt  for  said  books,  signed  by  both  of  them  and 

showing  their  titles.   It  was  made  out  'In  Re  Jack  Goodman 

and  Frigid  Process  Co.'" 

"XXII 

"No  fraud,  deceit,  concealment  or  misrepresentatio 
was  committed  by  any  of  the  defendants  to  obtain  for 
examination,  copying  and  taking  any  of  plaintiffs'  books, 
records  and  documents." 

"XXIII 
"Permission  was  given  voluntarily  by  plaintiffs 

_?7_ 


to  defendants  to  examine,  copy  and  take  plaintiffs'  books, 
records  and  documents." 

Appellants  object  to  the  following  conclusions 
of  law: 

"2.   No  rights  of  any  of  the  plaintiffs  were 
violated  under  the  Fourth  Amendment  to  the  United  States 
Constitution. 

"3.   No  rights  of  any  of  the  plaintiffs  were 
violated  under  the  Fifth  Amendment  to  the  United  States 
Constitution. 

"4.   No  rights  of  any  of  the  plaintiffs  were 
violated  under  the  Sixth  Amendment  to  the  United  States 
Constitution. 

"5.   That  defendants  are  entitled  to  judgment 
herein. " 

Appellants  object  to  the  foregoing  findings  of 
fact  on  the  grounds  that  each  finding  is  controverted  by 
the  testimony  of  Mr.  Goodman  and  third-party  witnesses, 
Evelyn  Gedatus  and  Ruth  Myshrall.   In  addition,  many  of  the 
findings  are  demonstrably  false  by  reason  of  their  in- 
consistency with  other  evidence,  all  which  is  set  out  in 
full  in  the  following  argument.   When  viewed  in  light  of  the 
heavy  burden  which  must  be  overcome  by  appellees  in  the 
area  of  waiver  of  constitutional  rights,  these  findings 
and  conclusions  of  law  must  be  set  aside. 

A.   The  Findings  Of  Fact  Are  Not  Entitled  To 


Full  Weight. 

Under  Rule  52  of  the  Federal  Rules  of  Civil 
Procedure,  findings  of  fact  of  a  Trial  Court  shall  not  be 
set  aside  unless  clearly  erroneous.   Fed.  R,  Civ.  P.  52. 
The  Supreme  Court  has  defined  the  term  "clearly  erroneous" 
as  follows: 

"A  finding  is  'clearly  erroneous'  when 
although  there  is  evidence  to  support  it, 
the  reviewing  court  on  the  entire  evidence 
is  left  with  the  definite  and  firm  con- 
viction that  a  mistake  has  been  committed." 
United  States  v.  United  States  Gypsum  Co., 
333  U.S.  364,  395  (1948). 

The  findings  of  fact  proposed  by  appellees 
were  adopted  in  haec  verba  by  the  District  Court  and  were 
entered  six  days  after  being  lodged.   (C.T.  248-54.) 
Appellants  made  no  objections  to  the  proposed  findings  since 
they  feared  that  if  protracted  hearings  were  held  on 

objections,  this  appeal  could  have  rendered  moot  by  an 
intervening  indictment.   Hof fritz  v.  United  States,  240  F.2d 

109,  111  (9th  Cir.  1956).   At  various  times  during  the  trial 

counsel  for  the  appellees  refused  to  guarantee  the  status 

cuo  even  during  the  trial  proceedings  itself  so  that 

several  restraining  orders  were  necessary.   (C.T.  156,173 

190.)   Since  the  findings  of  the  court  represented  the 

complete  adoption  of  appellees'  proposed  findings,  they  are 
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1  not  entitled  to  the  same  x^eight  as  findings  and  conclusions 
actually  prepared  by  the  Trial  Court.   Roberts  v.  Ross, 
344  ?.2d  747,  751-52  (3rd  Cir.  1965);  United  States  v. 

Howard,  F.2d ,  17  AFTR  2d  900  (3rd  Cir.  1956.) 

3.   The  Findings  Of  Fact  And  Conclusions  Of  Law 


Are  Against  The  Weight  Of  Evidence  And  Are  Clearly 
Erroneous . 

The  findings  of  the  District  Court  and  the 


conclusions  of  law  are  clearly  erroneous  and  are  against 
the  weight  of  the  evidence  due  to  the  sharp  conflicts  in 
1  {  the  testimony  concerning  the  advising  of  constitutional 

rights  and  the  numerous  inherent  testim.onial  inconsistencies. 
Since  a  person  under  investigation  is  always  at  a  dis- 
advantage if  for  no  other  reason,  than  there  are  usually 
two  government  agents  testifying  that  the  individual  was 
properly  advised  of  his  constitutional  rights,  a  detailed 
examination  of  the  most  significant  areas  of  testimonial 
inconsistency  is  vital.   8  Moore's  Federal  Practice  'ii'41.07[2] 

1.   Mr.  Nielsen  testified  that  Mr.  Goodman 
questioned  Mr.  Stutz  and  him  at  their  initial  meeting  about 
the  difference  between  special  agents  and  revenue  agents. 
(R.T.  24.)   It  apparently  is  appellees'  position  that 


Mr.  Goodman  was  the  one  individual  in  a  hundred  who  knew 
of  this  distinction  even  though  both  of  the  agents  con- 
fronting him  were  special  agents.   Even  if  Mr.  Pinkerton 
contacted  Mr.  Goodman  after  Mr.  Pinkerton 's  initial  meeting 
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Ij  v/ith  Mr.  Nielsen  and  Mr.  Stutz  the  previous  day, 
2!  Mr.  Pinkerton  did  not  know  the  nature  of  the  investigation. 
According  to  Mr.  Nielsen,  he  did  not  tell  Mr.  Pinkerton 
that  he  was  conducting  a  criminal  investi^^ation  because 
Mr.  Pinkerton  had  not  asked.   (R.T.  20-21.)   It  is 
incredible  that  Mr.  Goodman,  one  who  had  never  met  an 
internal  revenue  employee  prior  to  this  time,  was 
sophisticated  enough  in  this  complicated  area  to  asked 
about  the  difference. 

2.   Mr.  Nielsen  and  Mr.  Loebig  contacted 
Mr.  Charles  Fisher,  the  accountant  for  Mr.  Goodman, 
Mr.  Pinkerton  and  Paramount,  and  obtained  certain  of  his 
records  pertaining  to  Mr.  Pinkerton  and  Paramount.  (R.T.  80 
Mr.  Nielsen's  claim  that  it  was  only  inadvertence  which 


L5  ;  caused  him  to  omiit  his  title  from  the  document  receipt  given 


L6 


Mr.  Fisher  is  questionable.   (Exhibit  5.)   Since  there  has 


1-7  1  been  no  testim.ony  that  there  was  ever  a  m^eaningful 


identification  of  Mr.  Nielsen  to  Mr.  Pinkerton,  it  is 
submitted  that  Mr.  Nielsen's  failure  to  properly  identify 
himiSelf  was  probably  to  prevent  such  information  from 
getting  back  to  Mr.  Pinkerton  by  a  public  accountant,  one 
of  the  few  persons  to  whom  the  distinction  between  a 
revenue  agent  and  a  special  agent  was  mieaningful.   Of  the 
six  docum^ent  receipts  in  evidence,  this  is  the  only  one 
where  Mr.  Nielsen's  title  was  omitted. 

3.   Mr.  Nielsen  testified  that  pursuant  to 
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prior  approval  of  his  group  supervisor,  he  requisicioned 
Mr.  Goodman's  personal  income  tax  returns  as  part  of  an 
"official  investigation"  on  November  6,  1964  and 
November  10,  1964.   (R.T.  61;  Exhibit  9.)   Mr.  Nielsen 
then  testified  that  his  sole  purpose  in  requisitioning 
these  returns  was  to  determine  whether  Mr.  Goodman  properly 
^i  reported  a  particular  item  of  income.   (R.T.  55.)   Even 
though  Mr.  Nielsen  concluded  that  the  item  had  been 
properl}^  reported  he  nevertheless  decided  to  formally 
investigate  Mr.  Goodman.   Mr.  Nielsen  testified  that  after 
his  visit  to  Paramount  on  December  18,  19  64,  he  returned 
to  his  office  and  discussed  the  case  with  his  group  super- 
visor.  (R.T.  54.)   The  meeting  with  his  group  supervisor 
was  necessarily  very  brief  since  Mr.  Nielsen  testified 
that  after  leaving  Paramount  at  3:00  or  4:00  P.M.,  he 
first  returned  the  government  car  and  then  discussed  variou 
unrelated  cases  with  his  supervisor.   (R.T.  53.) 

Presum.ably,  the  drive  fromi  Burbank  to  the  Federal  Building 
in  Los  Angeles  during  a  Friday  evening  rush  hour  must  have 

taken  at  least  a  half  an  hour  and  possibly  longer.   Since 

Mr.  Nielsen's  working  hours  were  8:45  A.M.  to  4:45  P.M., 

it  is  doubtful  that  he  discussed  this  m^atter  at  any  great 

length,  if  at  all.   It  is  submitted  that  Mr.  Nielsen  had 

decided  to  investigate  Mr.  Goodman  prior  to  this  meeting 

which  he  allegedly  had  with  his  supervisor. 

4.   Mr.  Nielsen's  testimony  that  the  only 
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l|  reason  he  limited  his  examination  of  Paramount's  books 

in  April,  1964,  to  transactions  for  the  years  1959  to  1962 
was  so  as  not  to  inconvenience  the  bookkeeper,  (R.T.  41,) 
was  refuted  by  Mrs.  Myshrall.   (R.T.  226.)   She  testified 
that  examination  of  post- 1962  books  and  records  would  not 
have  been  inconvenient.   More  importantly,  she  stated 
Mr.  Nielsen  told  her  that  he  was  only  interested  in 
Paramount's  books  for  the  time  when  Paramount  was  owned  by 
Mr.  Pinker ton.   (R.T.  212,  215.) 

5.   Mr.  Nielsen  testified  that  on  December  21; 
1964,  after  asking  Mr.  Goodman  to  identify  his  personal 
income  tax  returns,  he  fully  advised  him  that  his  returns 
were  now  being  investigated  and  that  he  possessed  certain 
constitutional  rights.   (R.T.  68.)   Mr.  Goodman  denied 
that  he  was  warned  of  his  constitutional  rights  on  this 
day  or  that  he  was  told  he  x^7as  now  the  subject  of  a 
criminal  investigation.   (R.T.  305-06.)   Rather,  he 
testified  that  he  was  told  he  v;as  being  questioned  as  part 
of  the  continuing  investigation  of  Mr.  Pinkerton,  an 
individual  with  whom  he  had  had  extensive  business  dealings 
in  the  past  and  with  whom  he  continued  to  have  such  dealings 
He  told  this  to  Mrs.  Myshrall  as  soon  as  the  agents  left. 
(R.T.  216-217.)   Mr.  Nielsen  further  testified  that  at  this 
meeting  he  asked  many  questions  about  Mr.  Goodman's  persona] 
and  business  affairs,  and  that  he  asked  him  to  produce  his 
personal  cancelled  checks.   (R.T.  69,74.)   He  indicated 
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1  that  they  discussed  Frigid  Process  Co.  of  South  Pasadena 

2  and  Las  Vegas  and  that  Mr.  Goodman  advised  him  that 

3  Mrs.  Gedatus  x^70uld  have  the  records  available  for  examinatic 

4  on  December  30,  1964.   (R.T.  73,  74.)   Mr.  Goodman  and 

.  ,  Mrs.  Myshrall  testified  the  meeting  took  only  a  few  minutes. 

6  (R.T.  213,  307.)   It  is  submitted  that  a  meaningful 

7  explanation  of  constitutior.al  rights  alone  could  not  have 

8  been  given  in  such  a  short  period  of  time.   That 

9  Mrs.  Myshrall  and  Mr.  Gooduian  are  probably  telling  the 

10  truth  is  further  established  by  the  document  receipt 

11  given  on  this  day.   (Exhibit  3.)   If  there  had  been  a 

12  meaningful  explanation  given  and  Mr.  Goodman  was  told  that 

13  he  was  the  subject  of  a  criminal  investigation,  there  would 
14:  have  been  r.o   reason  to  issue  the  document  receipt:   "in  re: 

15  James  Pinker ton".   Quite  apparently,  Mr.  Goodman  was  not 

16  informed  even  though  the  records  taken  this  day  pertained 

17  solely  to  Paramount 's  deposit  slips  for  the  years  1961 

18  through  1964.   The  mia j  or  portion  of  these  records  could 

19  not  have  had  any  application  to  Pinkerton's  investigation 
or  to  Paramount 's  for  years  prior  to  1962.   These  recrods, 
rather   only  concerned  Mr.  Goodman  and  Paramount  when  it 
was  owned  by  Mr.  Goodman.   The  agents  admitted  that  they 

^^  knew  Mr.  Goodman  was  president  of  Paramount  after  April, 

2^  1962.   (R.T.  455.) 

25  There  is  attached  to  this  brief,  as  Appendix 

26  A,  two  letters  to  the  University  of  Chicago  Law  Review 
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20 
21 
22 


9 
10 
11 
12 


dated  May  6,  1965  and  May  27,  19  65,  from  Mitchell  Rogovin, 
then  Chief  Counsel  of  the  Internal  Revenue  Service,  v;ho  is 
presently  Assistant  Attorney  General,  Tax  Division.  These 
letters  stated,  in  part,  as  follows: 

"It  is  the  general  practice  of  the 
Intelligence  Division  that  a  taxpayer 
be  advised  in  criminal  income  tax  cases 
of  his  right  to  counsel  when  offered  the 
opportunity  to  attend  an  interview  with 
officials  of  that  Division  at  the 


14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 


conclusion  of  the  investigation. " 
(Emphasis  supplied.) 
13   Mr.  Nielsen  testified  that  he  advised  Mr.  Goodm.an  of  his 
rights  at  the  outset  of  the  investigation  notwithstanding 
the  general  policy  of  the  Intelligence  Division.   It  is 
submitted  that  an  examination  of  Mr.  Nielsen's  conduct 
throughout  this  investigation  dem.onstrates  the  improbabilit 
of  such  action  on  his  part. 

6.   Mr.  Nielsen  testified  that  Mrs.  Gedatus 
knew  he  and  Mr.  Loebig  were  coming  to  see  her  on  December 
30,  1964.   (R.T.  91.)   This  testimony  is  directly  contra- 
dicted by  Mrs.  Gedatus.   There  is  further  conflict 
whether  the  agents  told  Mrs.  Gedatus  that  they  were 
conducting  a  "routine  audit".   (R.T.  248.)   There  has 
certainly  been  no  reason  demonstrated  why  Mrs.  Gedatus 
would  have  purposefully  lied  about  her  meeting  with  the 
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:.   agents . 

2'  7.   The  agents  testified  that  the  meeting 

conducted  on  January  8,  1965  was  a  pleasant  meeting  which 
began  at  about  11:00  A.M.  and  which  was  conducted  in  normal 
conversational  tones.   (R.T.  107.)   The  agents'  character- 

5  j  ization  of  the  meeting  is  in  serious  question  since 

Mrs.  Gedatus  testified  that  she  could  hear  the  loud  voices 
and  shouting  over  the  noise  of  the  machinery,  and  that 
when  Mr.  Goodman  left  the  meeting,  he  was  so  upset  that 
she  was  worried  about  him  and  was  required  to  place  a 
telephone  call  for  him.   (R.T.  252-254.) 


1-2!  8.   Mr.  Nielsen  testified  that  he  and 


Mr.  Loebig  appeared  at  Frigid  during  the  morning  of 
January  12,  1965  and  Mr.  Nielsen  specifically  remem.bered 
seeing  Mr.  Goodman  at  11:25  A.M.  (R.T.  118.)   Mr.  Nielsen, 
however,  does  not  remember  when  he  and  Mr,  Loebig  left 
Frigid  that  day;  when  they  discussed  taking  the  books 
and  records  with  Mrs.  Gedatus;  or  whether  he  returned  to 
his  office  that  day.   (R.T.  119-120.)   This  was  the  day, 
however,  when  the  original  of  Exhibit  6  was  issued. 
Mr.  Nielsen's  testimony  ultimately  appears  to  be  that  he 
gave  this  receipt  to  Mrs.  Gedatus  and  not  to  Mr.  Goodman. 
(R.T.  120-121.)   Mrs.  Gedatus  testified  that  this  receipt 
was  never  given  to  her,  but  rather,  that  she  was  given  a 
slip  of  paper  which  contained  the  various  items  taken  by 
36'  Mr.  Nielsen. (R.T.  255-256.)   In  addition,  she  was  also 
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given  another  slip  of  paper  by  Mr.  Nielsen,  (Exhibit  7), 
which  contained  Mr.  Nielsen's  telephone  number.   Mr.  Nielse: 
stated  that  Exhibit  7  was  genuine,  and  he  further  stated 
that  he  may  have  given  Mrs.  Gedatus  a  slip  of  paper  listing 
the  various  records  of  Frigid  which  the  agents  took  with 
them  that  day.  .  (R.T.  122-123.)   If  the  original  of  this 
exhibit  had  been  given  by  Mr.  Nielsen  to  Mrs.  Gedatus, 
there  would  have  been  no  reason  why  he  v/ould  have  had  to 
give  Mrs.  Gedatus  his  telephone  number  on  a  separate  slip 
of  paper  since  Mr.  Nielsen's  telephone  number  is  contained 
on  the  form.   It  appears  to  be  appellees'  contention  that 
it  was  purely  coincidental  that  on  the  very  day  Mr.  Goodman 
was  conferring  with  his  then  attorney  for  the  first  time, 
the  agents  decided  to  take  Frigid 's  books  with  them  to 
the  Federal  Building.   According  to  Mr.  Loebig,  the  reason 
the  books  were  taken  this  day  was  that  Mr.  Nielsen  wanted 
to  examine  Frigid 's  cancelled  checks  and  "it  would  have 
taken  a  lot  of  time  to  go  out  to  Frigid  driving  back  and 
forth".   (R.T.  464.)   This  is  refuted  by  an  examination 
of  Exhibit  6  which  reveals  that  not  only  were  cancelled 
checks  of  Frigid  taken,  but  in  addition,  the  agents  took 
all  of  Frigid's  cash  receipts,  cash  disbursements, 
purchases,  sales  and  general  journals  on  this  date. 

In  instances  v/nere  there  has  been  a  conflict 
25  I  betxveen  the  testimony  of  a  suspect  and  investigating  agents, 
2o   courts  have  noted  the  tendency  on  the  part  of  the  agents  to 
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misrepresent  the  facts  and  have  rejected  such  testimony. 
Greenwall  v.  United  States,  336  F.2d  962  (D.C.  Cir.  1964); 
Judd  V.  United  States,  190  F.2d  649  (D.C.  Cir.  1951). 
See  also  8  Moore's  Federal  Practice,  supra.   Additionally, 
where  a  pattern  of  massive  deception  on  the  part  of  the 
investigating  agents  is  shown  to  exist  and  conflicts 
between  the  agents'  testimony  and  the  testimony  of  third 
parties  appear,  a  court  should  pause  before  accepting  the 
agents'  testimony.   Further,  where  the  agents'  testimony 
conflicts  with  their  own  documents,  i.e.,  the  Document 
Receipts,  the  agents'  story  becomes  doubtful. 

While  appellees  could  have  attempted  to 
corroborated  the  agents'  testimony  with  the  production  of 
the  contemporaneously  prepared  notes  of  the  conference 
with  Mr.  Goodman,  not  only  did  they  fail  to  do  this,  but 
they  steadfastly  refused  to  produce  these  in  response  to 
appellants'  subpoenas  duces  tecum. 

C.   Appellees  Have  The  Burden  Of  Proof  To 
Establish  That  Appellants'  Constitutional  Rights  Were 
Intelligently  And  Knowingly  Waived. 

The  appellees  have  the  burden  of  establishing 
by  clear  and  convincing  proof  that  the  appellants  waived 
their  constitutional  rights  or  consented  to  unconstitutional 
searches  and  seizures.   This  concept  is  consistent  with  the 
pronouncement  found  in  Johnson  v.  Zerbst,  304  U.S.  458 
(1938),  that  '"courts  indulge  every  reasonable  presumption 


1  against  waiver'  of  fundamental  constitutional  rights" . 

2  >liraada  v.  Arizona,  34  U.S.L.Week  4521  (U.S.  June  13,  1966) 

3  makes  it  clear  that  this,  more  than  ever  is  still  the  state 

4  of  the  law. 

5  In  two  recent  cases  the  Ninth  Circuit 

6  has  discussed  the  question  of  burden  of  proof  when  the 

7  issue  of  consent  or  waiver  of  constitutional  rights  has 

8  arisen.   In  Channel  v.  United  States,  285  F.2d  217  (9th 

9  Cir.  1960),  the  court  stated 
10  "A  search  and  seizure  may  be  made  with- 
in          out  a  search  warrant  if  the  individual  freely 

and  intelligently  gives  his  unequivocal  and 


12 


13  specific  consent  to  the  search,  uncontaminated 

^^  by  any  duress  or  coercion,  actual  or  implied. 

1^  The  Government  has  the  burden  of  proving  by 

16  clear  and  positive  evidence  that  such  consent 

17  was  given.   Judd  v.  United  States,  89  U.S. 

18  App.  D.C.  64,  190  F.2d  649,  650.' 

19  In  United  States  v.  Page,  302  F.2d  81,  83-84 

(9th  Cir.  1962),  Judge  Duniway  stated: 

21  "The  government  must  prove  that  consent 

22  was  given.   It  must  show  that  there  was  no 

23  duress  or  coercion,  express  or  implied.   The 

24  consent  must  be  'unequivocal  and  specific' 
and  'freely  and  intelligently  given'. 

26  There  must  be  convincing  evidence  that  the 
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defendant  has  waived  his  rights. 
There  must  be  clear  and  positive 
testimony.   '"Courts  indulge  every 
reasonable  presumption  against  waiver" 
of  fundamental  constitutional  rights.' 
Coercion  is  implicit  in  situations  where 
consent  is  obtained  under  color  of  the 
badge,  and  the  government  must  show  that 
there  was  no  coercion  in  fact." 
To  the  same  effect  see  Villano  v.  United  States,  310  F.2d 
680,  684  (10th  Cir.  1962).   In  Carnley  v.  Cochran,  369 
U.S.  506,  516  (1962),  the  court  stated  that: 

"The  prosecution  has  the  burden  of 
showing  that  a  suspect,  once  the  investi- 
gation has  reached  the  accusatory  stage, 
was  informed  of  his  constitutional  rights 
to  counsel  and  to  remain  silent  at  that 
stage,  or  that  he  knowingly  and  intelli- 
gently waived  those  rights.   Waiver  cannot 
be  presumed  from  a  silent  record." 

In  Greenwell,  336  F.2d  at  966,  in  discussing 
the  waiver  of  constitutional  rights,  the  court  stated: 
"There  is  a  presumption  of  involuntariness 
which  the  government  must  rebut,  if  it  can, 
with  'clear  and  positive  evidence'.   Were 
the  police  version  as  to  the  accused's 
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cooperation  always  to  be  accepted, 

the  laws'  restriction  on  police 

activity  would  have  little  effect." 

As  stated  above,  Miranda  reaffirmed  these 
principles.   The  court  there  specifically  reaffirmed  the 
holding  of  Johnson,  as  applied  to  that  factual  situation, 
and  ciced  Carnley ,  with  approval. 

D.   Appellees  Have  Failed  To  Overcome  Their 
Heavy  Burden. 


The  only  evidence  in  this  entire  record 
by  which  appellees  attemipt  to  overcome  this  "presumption 

12  I  of  involuntariness",  is  the  testimony  of  Mr.  Nielsen 

13  and  Mr.  Loebig.   (Mr.  Stutz  testified  that  his  testimony 
x^7as  based  primarily  upon  a  reading  of  Mr.  Nielsen's 
memoranda.)   Appellees  apparently  chose  not  to  bolster 
such  testimony  by  producing  any  written  notes  or  memoranda. 

It  is  submitted  that  sufficient  areas  of 
doubt  have  been  established  throughout  this  entire  record 
which  rule  out  any  conclusion  that  appellees  have  proved 
waiver  by  clear,  convincing  and  positive  testimony. 
Significantly,  both  Mr.  Nielsen  and  Mr.  Loebig  testified 
tha-t  they  did  not  know  whether  Mr.  Goodman  understood  the 
criminal  nature  of  the  investigation  that  they  were 
conducting  of  appellants.   (R.T.  102,  103.)   Mr.  Loebig 
specifically  said  he  did  not  know  what  was  in  Mr.  Goodman's 
mind  in  this  respect.   (R.T.  443.)   The  above  cases  clearly 
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establish  that  the  existence  of  any  doubts  of  waiver  or 
consent  must  be  resolved  against  appellees. 

It  is  submitted  that  when  the  pattern  of 
significant  testimonial  inconsistency  is  studied,  it  not 
only  demonstrates  the  questionableness  of  agents'  credibility, 
but  demonstrates  that  the  findings  of  fact  and  conclusions 
of  law  are  clearly  erroneous  and  should  be  set  aside. 
Considering  the  heavy  burden  which  rests  upon  the 
appellees,  it  is  submitted  that  the  agents'  testimony 
should  have  been  rejected  by  the  District  Court. 

IV. 


2  i   ALL  BOOKS  AND  RECORDS  OBTAINED  FROM  APPELLANTS  >iUST  BE 
SUPPRESSED  AS  EVIDENCE  AND  COPIES  THEREOF  RETURNED  TO 


APPELLANTS 
A.   Constitutional  Rights  Attach  At  The  Commence- 

nient  Of  A  Criminal  Tax  Investigation. 


As  early  as  1885,  the  Supreme  Court  in  Boyd  v 
United  States,  116  U.S.  616  (1885),  established  that 


constitutional  rights  attach  to  private  books  and  records. 
The  question  presented  in  this  case  concerns  the  particular 
point  in  time  when  these  constitutional  rights  attach 
during  the  course  of  an  Internal  Revenue  Service  investi- 
gation.  In  the  most  recent  case  of  Miranda  v.  Arizona, 
34  U.S.L.  Week  4521  (U.S.  June  13,  1966),  the  Supreme  Court 

held  that  a  person's  constitutional  rights  attach  at  the 
time  he  "has  been  taken  into  custody  or  otherwise  deprived 
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of  his  freedom  of  action  in  any  significant  way."   Since 
Miranda  did  not  purport  to  decide  the  question  of  when 
these  constitutional  rights  attach  in  non-custody  situations 
or  where  custody  rarely,  if  ever  occurs,  this  Court  must 
determine  the  effect  of  Miranda  in  non-custody  situations 
and  formulate  guidelines  in  this  area. 

1.   The  function  of  a  Special  Agent  in  an 
Internal  Revenue  Service  investigation  is  to  conduct  a 
criminal  investigation. 

An  Internal  Revenue  Service  investigation 
is  the  non-custody  situation  involved  in  this  case.   There 
are  two  basic  types  of  agents  of  the  Internal  Revenue 
Service:   special  agents  of  the  Intelligence  Division  and 
revenue  agents  of  the  Audit  Division.   The  function  of 
special  agents  is  to  enforce 

"The  crim.inal  statutes  applicable  to 
income,  estate,  gift,  employment  and 
excise  tax  laws.  .  .by  developing  infor- 
mation concerning  alleged  criminal 
violations  thereof,  evaluating  alle- 
gations and  indications  of  such 
violations  to  determination  investi- 
gations to  be  undertaken,  investigating 
suspected  criminal  violations  of  such 
laws,  recommending  prosecution  when 
warranted,  and  measuring  effectiveness 
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of  the  investigation  and  pro::;ecuti 


on 


processes."   (Emphasis  supplied.) 

30  Fed.  Reg.  9399-9400  (July  28,  1965), 

1966  CCH  Stand.  Fed.  Tax  Rep.  §5988. 

The  basic  function  of  revenue  agents 


on 


the  other  hand,  is  to  conduct  field  examinations  to  deter- 
mine the  correct  civil  liabilities  of  taxpayers,  and, 
occasionally  to  "participate  with  special  agents  of  the 
Intelligence  Division  in  the  conduct  of  tax  fraud  investi- 
gations. .  .  ."30  Fed.  Reg.  9368  et  seq.  (July  23,  1965), 
1966  CCH  Stand.  Fed.  Tax  Rep.  §5988.  During  the  course  of 
L2 I  an  investigation  conducted  by  a  special  agent,  the  sole 

purpose  is  to  obtain  evidence  of  the  commission  of  a  crim.e. 
At  no  time  is  the  special  agent  or,  in  a  joint  investi- 
gation, the  revenue  agent,  to  discuss  or  attempt  to  settle 
the  question  of  civil  tax  liability.   As  one  commentator 
aptly  noted: 

"The  sole  function  of  a  special 
agent  in  the  Intelligence  Division  of 
the  Internal  Revenue  Service  is  to 
seek  evidence  of  crimes.   Ke  has  no 
concern  whatsoever  with  the  amount 
or  collection  of  any  adcitional  tax, 
these  being  strictly  the  concern  of 
the  revenue  agent.   He  is  exactly 
the  same  as  any  other  Treasury  Agent 
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who  may  seek  evidence  of  narcotics, 
counterfeiting,  alcohol  tax,  customs 
violations,  etc.   A  special  agent  is 
a  criminal  law  enforcement  officer, 
just  like  any  state  or  municipal 
detective  or  policeman."  Burns,  Searches 
and  Seizures:   The  Suppression  of  Evidence, 
20  N.Y.U.  Institute  on  Federal  Taxation 
1081,  1087  (1962). 

If,  at  the  conclusion  of  the  criminal 
investigation,  the  special  agent  recommends  criminal 
prosecution,  the  taxpayer  is  then  afforded  the  opportunity 
to  confer  at  various  levels  with  government  officials  in 
both  the  Treasury  and  Justice  Departments.   If  the  tax- 
payer fails  at  all  of  these  various  conference  levels  to 
dissuade  prosecution,  the  case  is  then  referred  to  the 
United  States  Attorney  who  is  instructed  to  obtain  an 
indictment.   Very  rarely,  if  ever,  will  an  arrest  occur 
prior  to  indictment  in  an  Internal  Revenue  Service  investi- 
gation. 

The  taxpayer's  right  to  refuse  access  to 

his  books  and  records  in  a  criminal  tax  investigation  is 
as  important  to  him  as  is  the  suspect's  right  to  remain 
silent  in  the  norm.al  criminal  investigation.   In  each  case 
the  investigator  "is  attempting  to  elicit  either  incrimi- 
nating statements  or  incriminating  books  and  records;  each 
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in  its  oxvn  way  provides  the  basis  for  a  successful 
prosecution  from  either  his  lips  or  his  pen. 

With  this  brief  background,  an  analysis 
of  the  Supreme  Court's  decision  in  Miranda  becomes  necessary 
to  determine  at  v^hat  point  the  constitutional  privileges 
so  carefully  preserved  in  Miranda  attach  for  the  protection 
of  the  taxpayer  under  criminal  investigation. 

2.   Miranda  does  not  purport  to  determine 
when  constitutional  rights  attach  in  non-custody  situations. 

Miranda  begins  where  Escobedo  v.  Illinois, 
378  U.S.  478  (1964)  terminates.   In  Escobedo,  the  Supreme 
Court  stated  that  the  police  investigation  of  an  accused 
prior  to  trial  was  a  most  significant  stage  when 
constitutional  rights  may  be  irretrievably  lost.   The 
court  stated: 

"This  was  the  'stage  when  legal  aid 
and  advice'  were  m.ost  critical  to 
petitioner.  .  .  .since  rights  'm.ay  be 
as  irretrievably  lost,  if  not  then 

and  there  asserted,  as  they  are  when 
an  accused  represented  by  counsel 
vzaives  a  right  for  strategic  purposes.'" 
Id.  at  486. 
In  expanding  upon  the  need  for  protection  of  constitutional 
rights  prior  to  trial,'  the  court  stated: 

"The  rule  sought  by  the  State  here, 
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however,  would  make  the  trial  no  more 
than  appeal  from  the  interrogation; 
and  the  'right  to  use  counsel  at  the 
formal  trial  [would  be]  a  very  hollow 
thing  [if],  for  all  ^^--racticai  purposes, 
the  conviction  is  already  assured  by 
pre-trial  examination'.  .  .  .'one  can 
imagine  a  cynical  prosecutor  saying: 
"'Let  them  have  the  most  illustrious 
counsel,  now.   They  can't  escape  the 
noose.   There  is  nothing  that  counsel 
can  do  for  them  at  the  trial.'"'  Id . 
at  487-88. 

In  Miranda  and  its  three  companion 
cases  (Vignera  v.  New  York,  Westover  v.  United  States  and 
California  v.  Stewart),  all  four  of  the  defendants  were  in 
police  custody  at  the  time  they  uttered  the  incriminating 
statements.   The  court  elaborated  upon  the  need  for 
protecting  constitutional  privileges  when  a  criminal 
defendant  is  in  the  custody  of  the  police  and  noted  that 
"There  can  be  no  doubt  that  the  Fifth 
Amendment  privilege  is  available  outside 
of  crim^inal  court  proceedings.  .  .  ," 
34  U.S.L.  Week  at  4530, 
and  that 

"The  prosecution  may  not  use  statements, 
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whether  exculpatory  or  inculpatory, 
stemming  from  custodial  interrogation 
of  the  defendant  unless  it  demonstrates 
the  use  of  procedural  safeguards  effective 
to  secure  the  privilege  against  self- 
incrimination.   By  custodial  interrogation, 
we  mean  questioning  initiated  by  law  enforce- 
ment officers  after  a  person  has  been  taken 
into  custody  or  otherwise  deprived  of  his 
freedom  of  action  in  any  significant  way." 
Id.  at  4523. 

The  court  in  Miranda  did  not  purport  to 
examine  the  question  of  when  these  constitutional  rights 
attach  if  the  particular  crime  involved  did  not  involve 
"custody"  or  the 'deprivation  of  freedom  of  action  in  any 
significant  way".   Nonetheless,  the  combined  philosophy 
of  Escobedo  and  Miranda  must  be  considered  applicable 
where  the  particular  crime  involved  does  not  normally 
result  in  "custody". 

3.   This  Court  must  determine  when 
constitutional  rights  attach  in  an  Internal  Revenue  Service 

investigation. 

In  applying  Miranda,  it  is  clear  that 

the  rights  granted  by  the  Fifth  and  Sixth  Amendments  to 

the  Constitution  must  attach  at  some  point  prior  to  the 

conclusion  of  the  investigation.   If  this  were  not  the  case, 
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the  presence  of  counsel  at  trial  would  have  little  effect 
and  would  be  a  meaningless  and  empty  jesture.   Logically, 
Miranda  and  Escobedo  must  apply  to  violations  of  income 
tax  laws  just  as  it  does  with  respect  to  violations  of 
other  criminal  statutes.   This  was  most  aptly  phrased  by 
one  court: 

"In  these  days  of  Constitutional 
turmoil  concerning  the  rights  and 
privileges  of  an  accused  person  as 
guaranteed  by  the  United  States 
Constitution,  it  should  be  obvious 
that  a  taxpayer  charged  with  violating 
the  Internal  Revenue  Code  is  entitled 
to  the  same  Constitutional  protection 
as  a  person  charged  with  committing 
a  crime  of  violence.   In  that  regard 
also,  when  agents  of  the  Internal 
Revenue  Service  seek  out  evidence  of 
a  violation  of  the  tax  laws  with  a 
view  toward  a  criminal  prosectuion, 
they  occupy  the  same  position  as  a 
policeman  or  detective  who  is  ferreting 
out  crimes  on  a  wider  scale  and  usually, 
of  a  different  nature."   United  States  v. 

Gower,  F.Supp. ,  65-2  USTC 

US, 655  (M.D.Pa.  1965). 
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When  do  the  rights  guaranteed  by  the 
Fifth  and  Sixth  Amendments  attach  in  a  tax  investigation? 

When  a  revenue  agent  is  conducting  an 
i       audit  of  a  particular  taxpayer's  books,  his  inquiry  is 

entirely  of  a  civil  nature  and  no  warning  of  constitutional 
rights  need  be  given  by  him.   But  when  a  criminal 
investigator  such  as  a  special  agent  initiates  an  investi- 
gation, an  effective  warning  of  these  rights  must  be  given. 
Appellants  contend  that  a  full  scale  criminal  investigation 
of  Mr.  Goodman  by  a  special  agent  began  on  December  18, 
1964.   At  this  point,  Mr.  Goodman  should  then  have  been 
meaningfully  advised  of  his  constitutional  rights. 

4.   Appellants  should  have  been  advised  of 
their  constitutional  rights  at  the  commencement  of  this 
criminal  investigation. 

In  the  instant  case,  the  investigation 

of  appellants  originally  commenced  as  an  investigation  of 

James  Pinkerton.   (R.T.  9,  17.)   That  investigation  was 

commenced  by  two  special  agents  of  the  Internal  Revenue 

Service,  both  attached  to  the  Intelligence  Division. 
(R.T.  18.)   That  investigation  occurred  primarily  during 

the  month  of  April,  1964,  and  took  place  at  the  offices 
of  Paramount.   (R.T.  18.) 

Approximately  six  months  later, 
Mr.  Nielsen  discussed  Mr.  Goodman  with  his  group  supervisor 
and  obtained  approval  to  requisition  Mr.  Goodman's  personal 
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income  tax  returns.   (R.T.  56;  Exhibit  9.)   Mr.  Nielsen 
requisitioned  these  returns  during  November  as  a  part  of  an 
"official  investigation".   (R.T,  58,  61.)   Although 
Mr.  Nielsen  testified  that  the  purpose  for  requisitioning 
these  returns  was  to  determine  whether  Mr.  Goodman  reported 
a  particular  item  of  income,  Mr.  Nielsen  maintained 
possession  of  these  returns  even  though  he  was  satisfied 
that  the  particular  item  of  income  had,  in  fact,  been 
reported.   (R.T.  61-2,  446.)   On  December  18,  1964, 
Mr.  Nielsen  returned  to  Paramount,  this  time  accompanied 
by  Internal  Revenue  Agent  Keith  Loebig.   Mr.  Nielsen 
admitted  that  he  knew  Mr.  Goodman  had  acquired  control  of 
Paramount  as  of  March,  1962,  (R.T.  455),  yet  he  examined 
Paramount 's  books  for  the  period  subsequent  to  March, 
1962;  something  which  he  had  never  previously  done. 
(R.T.  44-45;  Exhibit  2.)   Mr.  Goodman's  returns  were  in 
his  possession  when  he  visited  Paramount  on  this  date. 
(R.T.  446.)   Mr.  Nielsen  admitted  that  on  December  18,  1964 
no  warning  whatsoever  was  given  relating  to  any 
constitutional  rights.   (R.T.  62.) 

On  their  return  to  Paramount  on  December 
21,  1964,  Mr.  Nielsen  claimed  he  informed  Mr.  Goodman 
that  he  was  now  the  subject  of  an  investigation  and  he 
was  asked  to  identify  his  personal  returns  and  asked  to 
produce  his  personal  cancelled  checks.   (R.T.  67-69,  76.) 
On  this  date,  the  books  and  records  of  Paramount  for  the 
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period  subsequent  to  March  of  1962  were  further  examined. 
(Exhibit  3.)   This  investigation  of  Mr.  Goodman  by  means 
of  an  examination  of  the  books  and  records  of  Paramount 
continued  during  the  balance  of  December.   On  December  30 
1964,  the  agents  asked  to  see  the  books  and  records  of 
Frigid,  (R.T.  90-91.),  a  corporation  wholly  owned  by 
Mr.  Goodman,  as  a  continuing  part  of  the  investigation  of 
him.   During  January,  1965,  the  agents  carefully  examined 
and  analyzed  substantially  all  of  the  books  and  records  of 
Frigid . 

It  is  submitted  that  all  of  the  foregoing 
demionstrates  that  this  criminal  investigation  of  Mr.  Goodmar 
conducted  by  a  special  agent  began  not  later  than 
December  18,  1964  and  that  he  should  have  been  admonished 
of  his  constitutional  rights  also  not  later  than  that  time. 

If  the  criminal  investigation  of 
Mr.  Goodman  did  not  commence  by  December  18,  1964,  there 
can  be  little  question  but  that  it  began  by  December  21, 
1964.   Mr.  Nielsen  testified  as  follows: 

"I  told  Mr.  Goodman  that  up  to 
this  time  all  of  our  discussions  with 
him,  all  of  our  conversations  out  there 
had  been  pertaining  to  the  Pinkerton- 
Paramount  investigation.   I  said  at 
this  time,  at  December  21,  1964,  we 
were  speaking  to  him  regarding  his 
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own  personal  income  tax  returns .   I 
said  that  I  now  had  an  investigation 
on  his  own  personal  returns."   (R.T.  67-68.) 
Clearly,  from  this  time  forward,  the 
agents  were  conducting  a  full  scale  investigation  of 
Mr.  Goodman  and  were  attempting  to  obtain  either  incrimi- 
nating statements  or  incriminating  books  and  records  in 
order  to  establish  his  commission  of  a  criminal  violation 
of  the  Internal  Revenue  laws.   Our  basic  concepts  of 
fairness  for  accuseds  demand  that  an  admonition  of 
constitutional  rights  should  be  given  at  this  point. 

B.   The  Required  Admonition  Of  Constitutional 
Rights  Was  Not  Given. 

1.   Miranda^  requires  that  warning  of 
constitutional  rights  must  be  meaningful. 

In  Miranda,  the  Supreme  Court  held  that: 
"Prior  to  any  questioning,  the 
person  must  be  warned  that  he  has 
a  right  to  remain  silent,  that  any 
statement  he  does  make  may  be  used 
as  evidence  against  him,  and  that 
he  has  a  right  to  the  presence  of 
an  attorney,  either  retained  or 
appointed.   The  defendant  may  waive 
effectuation  of  these  rights,  provided 
the  waiver  is  made  voluntarily  knowingly 
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and  intelligently,"   34  U.S.L.  Week  at  4523. 
Since  the  factual  situations  in  Miranda  and  its  three 
related  cases  all  involve  instances  where  the  subject  v;as 
in  police  custody,  it  was  apparent  that  the  subjects  were 
obviously  aware  of  the  fact  that  they  were  the  subjects 
of  a  criminal  investigation.   However,  where  one  is  unaware 
of  the  fact  that  a  criminal  investigation  is  in  process 
or  that  he  is  the  subject  of  that  criminal  investigation, 
the  Supreme  Court  in  Miranda  certainly  would  have  insisted 
that  the  investigator  inform  the  subject  of  these  facts 
so  that  the  ensuing  warning  of  Fiftii  and  Sixth  Amendment 
rights  would  be  meaningful. 

2.   Appellants  v^ere  not  effectively  advised 
of  their  constitutional  rights  since  they  were  not 
informed  of  the  criminal  nature  of  the  investigation. 

Mr.  Nielsen  admitted  that  on  December  18, 
1964,  no  admonitions  of  any  constitutional  rights  were 
given.   (R.T.  52.)   On  December  21,  1964,  Mr.  Goodman 
was  not  advised  that  the  investigation  then  in  progress 
was  a  criminal  investigation.   (R.T.  67-68.)   Since 
Mr.  Goodman  was  not  in  custody,  it  was  incumbent  for  the 

special  agent  to  inform  him  that  the  investigation  was  one 
of  a  purely  criminal  nature.   Mr.  Nielsen  testified  that 
he  never  used  the  word  "criminal"  or  "pentitentiary"  at 
any  time  during  this  entire  investigation.   (R.T.  68.) 
Mr.  Loebig  recalled  that  the  only  time  the  word  "criminal" 
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was  used  was  on  January  8,  1965,  toward  the  end  of  the 
entire  investigation.   (R.T.  450,  454.)   Mr.  Loebig 
further  testified  that  he  had  no  idea  whether  Mr.  Goodman 
realized,  prior  to  January  8,  1965,  that  a  criminal 
investigation  was  in  progress.   (R.T.  443.) 

Since  this  investigation  originally 
commenced  as  an  investigation  of  Mr.  Pinker ton  x^hich 
subsequently  shifted  to  an  investigation  of  appellants, 
the  attendant  confusion  demonstrated  above  rendered  it 
especially  important  that  a  clear  and  meaningful 
explanation  of  the  criminal  nature  of  the  investigation 
be  given  appellants. 

If  it  held  that  if  a  meaningful  admoni- 
tion of  constitutional  rights  should  have  been  given  on 
December  18,  1964,  the  statements  made  to  Mr.  Goodman  on 
December  21,  1964  (R.T.  67-68)  should  not  be  considered 
as   curing  the  defects  which  arose  on  December  18,  1964. 
Once  Mr.  Goodman  had  unwittingly  alloxN^ed  the  agents  to 
review  and  examine  Paramount 's  post- 1962  books  and  records 
on  December  18,  1964,  it  was  futile  for  him  to  have  later 
refused  to  deliver  additional  books  and  records.   If  an 
admonition  of  constitutional  rights  is  to  be  meaningful 
choice  between  two  alternatives,  such  a  warning  must 
occur  prior  to  the  improper  delivery  of  any  incriminating 

documents. 

Although  the  agents  testified  that  at  his 
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request,  Mr.  Goodman  was  apprised  of  the  difference  between 
a  special  agent  and  a  revenue  agent  in  April,  1964  during 
the  investigation  of  James  Pinkerton,  it  cannot  be 
seriously  contended  that  this  explanation  was  adequate. 
The  length  of  time  which  elapsed,  a  period  of  eight  and 
one-half  months,  nullified  the  consequence  of  such  a 
prior  explanation  if  it  in  fact  was  actually  given.   Surely 
one  must  be  informed  of  the  criminal  nature  of  an  investi- 
gation at  a  time  in  reasonably  close  proximity  to  the  actual 
warning  of  any  constitutional  rights.   Additionally,  there 
is  substantial  question  whether  Mr.  Neilsen's  explanation 
of  the  different  functions  of  a  special  agent  and  a  revenue 
agent  in  April,  1964  was  adequate  to  convey,  in  a  meaning- 
ful fashion,  this  distinction  to  a  lay  person.   In  relating 
this  explanation,  Mr.  Neilsen  testified: 

"I  told  him  an  Internal  Revenue 
Agent  conducts  civil  audits;  a  Special 
Agent  conducts  an  investigation  to 
determine  whether  any  of  the  Internal 
Revenue  laws  have  been  violated,  whether 
there  has  been  any  attempt  to  evade  or 
defeat  the  payment  of  any  income  taxes." 
(R.T.  24) 

The  confusing  nature  of  this  explanation 
is  apparent  when  it  is  recognized  that  there  are  many 
sections  of  the  Internal  Revenue  Code  which  use 
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substantially  similar  or  identical  language  in  discussing 
civil,  as  opposed  to  criminal,  conduct . Compare  civil  section 
6653(a),  6653(b),  6653(e),  6672,  6674,  and  7268,  of  the 
Internal  Revenue  Code  of  1954,  as  amended,  with  criminal 
sections  7201,  et   seg.  of  the  Internal  Revenue  Code  of  1954, 
as  amended. 

3.   Kohatsu  v.  United  States  is  distinguishable 

Kohatsu  V.  United  States,  F.2d 

(9th  Gir.  1965)  cert,  den.  U.S. (1966),  is 

inapplicable  to  this  case.   In  Kohatsu,  the  taxpayer  was 

always  aware  that  he  was  the  subject  of  an  Internal  Revenue 

investigation.   In  this  case,  however,  Mr.  Goodman  did 

not  know  (and  had  no  way  of  knowing)  that  he  was  the  subject 

of  any  type  of  investigation  when  the  agents  returned  to 

Paramount  on  December  18,  1964.   But  the  most  significant 

distinction  between  this  case  and  Kohatsu  is  the  fact  that 

the  investigation  in  Kohatsu  originally  commenced  as  a  civil 

investigation  and  shifted  to  one  which  was  criminal  in 

nature.   In  this  case,  the  investigation  was  always 

criminal  in  nature.   Thus,  the  burden  this  Court  thought 

inappropriate  to  impose  upon  the  government  in  Kohatsu, 

i.e.,  advising  a  taxpayer  as  to  the  direction  in  which  the 
necessarily  fluctuating  investigation  leads,  in  simply  not 

involved  in  this  case. 

C.   The  Obtaining  Of  Books  And  Records  Commencing 

On  December  18,  1964,  Violated  The  Fourth  Am.endment . 
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Even  if  it  were  conceded,  which  it  is  not,  that 
the  agents  fully  apprised  Mr.  Goodman  of  his  constitutional 
rights  and  the  fact  that  he  was  the  suspect  in  a  criminal 
investigation,  it  is  submitted  that  the  obtaining  of 
Paramount 's  books  and  records  and  Mr.  Goodman's  records 
on  and  after  December  18,  1964,  violated  Paramount 's  and 
Mr.  Goodman's  rights  under  the  Fourth  Amendment. 

In  Channel  v.  United  States,  285  ?.2d  217 
(9th  Cir.  1960),  this  court,  prior  to  Sscobedo  and 
Miranda  held  that  if  an  individual's  consent  to  a  search 
amounES  to  nothing  m.ore  than  false  bravado,  uhe  consent 
is  not  truely  voluntarily  given.   See  also  Judd  v.  United 
States,  190  F.2d  649  (D.C.  Cir.  1951). 

According  to  Mr.  Nielsen's  testimony,  on 
December  21,  1964,  Mr.  Goodman  after  being  advised  of 
his  rights,  stated:  "I  understand  my  rights.   I  have 
nothing  to  hide.   Go  ahead  and  question  me."   (R.T.  69.) 
This  alleged  statement  bears  striking  similarity  to  those 
uttered  by  the  defendants  in  Channel  and  Judd.   It  is 
submitted  that  Mr.  Goodman,  having  been  previously 
questioned  at  various  times  prior  to  December  21,  1964 
by  different  government  agents  to  whom  a  considerable 
quantity  of  books  and  records  had  previously  been  supplied, 
who  V7as  confused  at  the  nature  and  scope  of  the  investi- 
gation, who  had  not  consulted  counsel,  did  not  freely  and 
intelligently  give  his  unequivocal  and  specific  consent  to 
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an  examination  of  any  of  the  books  and  records  of  appellants 

In  light  of  Escobedo  and  Miranda,  the  teachings 
of  Channel  and  Judd  are  more  viable  today  than  when  they 
were  first  enunciated,   ICnen  all  of  the  factors  in  this 
case  are  considered,  it  is  submitted  that,  on  and  after 
December  18,    1964,  Mr.  Goodm.an  did  not  voluntarily  and 
intelligently  consent  to  the  examination  of  any  of  the 
books  and  records.   Therefore,  all  of  such  records  were 
obtained  illegally  and  must  be  suppressed  as  evidence  and 
ail  copies  thereof  returned  to  appellants. 

It  is  submitted  that  a  crim^inal  investigation 
in  this  case  was  comm.enced  by  December  18,  1964,  or  in 
no  event  later  than  December  21,  1964.   As  a  prerequisite 
to  the  use  of  any  evidence  obtained  from  such  investi- 
gation, the  agents  were  required  to  explain  to  Mr.  Goodman, 
in  a  mieaningful  fashion,  that  he  was  the  subject  of  a 
criminal  investigation  and  adm.onish  him  of  his 
constitutional  rights  under  the  Fifth  and  Sixth  Am.endments. 
Since  these  warnings  and  statements  were  either  not  made, 
or  noc  effectively  and  meaningfully  m.ade,  all  evidence 
obtained  on  and  after  the  relevant  date  must  be  suppressed 
and  all  copies  of  books  and  records  m.ust  be  returned  to 
appellants.   Any  additional  information  or  evidence  which 
v;as  derived,  directly  or  indirectly,  from  said  illegally 
obtained  evidence  must  be  suppressed  as  well.   As 
Mr.  Justice  Holmes  said  in  Silverthorne  Lumber  Co.  v. 
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United  States,  251  U.S.  335,  392  (1920), "the  essence 
of  a  provision  forbidding  the  acquisition  of  evidence  in 
a  certain  way  is  that  not  merely  evidence  so  acquired  shall 
4  j  not  be  used  before  the  court  but  that  ic  shall  not  be  used 
at  all."   See  also  Nardone  v.  United  States,  302  U.S. 
379  (1937). 

CONCLUSION 

Appellants  respectfully  submit  that  the 
District  Court  erred  in  granting  appellees  motion  to  quash 
appellants'  subpoenas  duces  tecum  and  that  this  case  should 
be  remanded  to  the  District  Court  \<r±th   instructions  that 
the  subpoenas  be  honored  and  further  proceedings  be  held. 

Appellants  further  submit  that  the  Judg- 
m.ent  of  the  District  Court  is  erroneous  and  should  be  re- 
versed and  that  this  Court  determine  that  all  of  appellants' 
books,  records  and  miemoranda  were  obtained  in  violation  of 
the  Fourth,  Fifth  and  Sixth  Amendments  to  the  Constitution 
of  the  United  States,  that  all  such  material  be  suppressed 
as  evidence  in  any  future  proceedings,  and  that  all  such 
material  and  all  copies  thereof  be  returned  to  appellants. 

Respectfully  submitted, 
GOODS  ON  AND'/HANNAM 

Walter.  S.  Weiss 

Melvyn  Mason 
Counsel  for  Appellants 
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I  certify  that,  in  connection  with  the 
preparation  of  this  brief,  I  have  examined  Rules  18  and  19 
of  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  xvith  those  rules. 


Walter  S.  Weiss 
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APPENDIX  A 
U.S.  TREASURY  DEPARTMENT 
internal  revenue  service 
Washington,  d.C.    20224 


•  tlAY6'"t^^ 


Mr .  Duane  W .  Krohnke 

Office  of  the  Editor 

The  University  of  Chicago  Law  Review 

Chicago  37,  Illinois 


In  re: 


Dear  Mr.  Krohnke: 


Application  of  Massiah 
and  Escobcdo  to  Income 
Tax  Investigations 


This  is  in  further  regard  to  your  letters 
of  March  29,  1965  to  Mr.  G.  d'Andelot  Belin, 
General  Counsel  of  the  Treasury  Department,  and 
Mr.  Arnold  Sagalyn,  Director,  Office  of  Law 
Enforcement  Coordination,  regarding  the  Massiah 
and  Escobodo  cases.   Specifically,  you  inquire 
as  to  their  effect  on  the  investigative  tech- 
niques of  law  enforcement  agencies  of  the 
Treasury  Department.   Our  remarks  are  limited  to 
the  manner  in  v/hich  the  cases  in  question  affect 
the  investigative  activities  of  the  Internal 
Revenue  Service  in  the  income  tax  area. 

In  Massiah  v.  United  States,  377  U.S.  201 
(1964),  incriminating  statements  made  by  the 
petitioner  and  picked  up  on  a  hidden  radio  were 
deemed  inadmissible  as  evidence.   The  Court 
relied  on  the  Sixth  Amendment  guarantee  of  right 
to  counsel  and  did  not  reach  the  question  of 
petitioner's  Fourth  Amendment  rights. 

Petitioner  was  free  on  bail  after  being 
indicted  for  violation  of  the  narcotics  law. 
The  incriminating  statements  were  made  in  the 
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automobile  of  a  confederate  who,  unknown  to  the 
petitioner,  had  agreed  to  let  narcotics  agents 
install  a  radio  transmitter  in  the  vehicle. 
The  statements  were  overheard  by  an  agent  and 
were  admitted  in  evidence  over  the  objections' 
of  petitioner.  The  court  of  appeals  affirmed 
the  conviction. 

The  Supreme  Court  reversed,  and  in  so 
doing  stressed  its  decision  of  Spano  v.  New  York. 
360  U.S.  315  (1959),  wherein  a  state  court  con- 
viction was  overturned  because  of  the  admission 
of  a  confession  obtained  after  the  defendant's 
indictment.   Four  concurring  Justices  had  pointed 
out  in  Spano  that  "the  Constitution  required 
reversal  of  the  conviction  upon  the  sole  and 
specific  ground  that  the  confession  had  been 
deliberately  elicited  by  the  police  after  the 
defendant  had  been  indicted,  and  therefore  at  a 
time  when  he  was  clearly  entitled  to  a  lawyer's 
help."   In  the  present  case,  the  Court  felt  that 
the  use  of  the  incriminating  statements  denied 
petitioner  the  basic  protection  of  the  Sixth 
Amendment  "when  there  was  used  against  him  at 
his  trial  evidence  of  his  own  incriminating 
words,  which  federal  agents  had  deliberately 
elicited  from  him  after  he  had  been  indicted  and 
in  the  absence  of  his  counsel."  The  Court 
stressed  the  fact  that  it  was  not  ruling  on  the 
propriety  of  continuing  surveillance  of  peti- 
tioner while  he  was  free  on  bail,  but  only  that 
his  own  incriminating  statements,  obtained  under 
these  circumstances,  could  not  be  used  against 
him. 

In  Escobedo  v.  Illinois,  378  U.S.  478  (1964), 
the  failure  to  honor  Escobedo *s  request  to  consult 
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with  his  lawyer  during  the  course  of  an 
investigation  was  held  to  be  a  denial  of  the 
«TSsistancG  of  counsel  guaranteed  by  the  Sixth 
and  Fourteenth  Amendments . 

\<lhen   Escobedo  was  interrogated  by  the 
police  about  the  murder  of  his  brother-in-law 
the  police  refused  both  his  repeated  requests 
to  confer  with  his  attorney  and  his  attorney's 
attempts  to  see  him.   He  admitted  implication 
in  the  murder,  was  convicted,  and  the  Illinois 
Supreme  Court  affirmed  the  admission  of  his 
statement, 

Tne  Supreme  Court  reversed  and  remanded,  • 
holding  that  it  made  no  difference  that  the 
interrogation  was  conducted  before  Escobedo 
x>7as  formally  indicted.   It  was  the  Court's  view 
that  XA/hen  Escobedo  requested,  and  was  denied, 
an  opportunity  to  consult  with  his  lawyer,  the 
investigation  had  ceased  to  be  a  general  investi- 
gation of  "an  unsolved  crime."  The  Court  pointed 
out  that  the  police  had  not  informed  him  of  his 
absolute  right  to  remain  silent,  and  declared 
that  the  "guiding  hand  of  counsel"  was  essential 
to  advise  him  of  his  rights. 

In  sum,  the  Court  held  that  when  the 
process  of  criminal  law  enforcement  shifts  from 
investigatory  to  accusatory,  when  its  focus  is 
on  the  accused  and  its  purpose  is  to  elicit  a 
confession,  our  adversary  system  begins  to 
operate  and  the  accused  must  be  permitted  to 
consult  his  lawyer. 

As  a  predicate  for  discussing  whether  or 
not  these  cases  have  any  applicability  to  the 
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income  tax  area,  an  outline  of  the  general 
investigative  procedures  of  the  Internal  Revenue 
SorvicG  is  in  order. 

The  first  contact  with  a  taxpayer  is  often 
made  by  an  Internal  Revenue  Agent  whose  duties 
involve  the  auditing  of  returns  to  determine  • 
the  correct  tax  liability.   If  he  finds  indica- 
tions of  fraud,  he  refers  the  matter  to  his 
superiors  who,  if  the  facts  justify  such  action, 
contact  the  Intelligence  Division.   A  special 
agent  may  be  assigned  to  look  into  the  matter. 
Ke  may  informally  interview  the  taxpayer  (on  a 
voluntary  basis),  contact  third  parties,  and 
examine  records.   There  may  be  other  contacts 
V7ith  the  taxpayer.   The  taxpayer  is  always  free 
to  consult  or  call  in  his  attorney. 

If  the  subsequent  investigation  develops 
evidence  to  warrant  an  Intelligence  Division 
finding  that  a  crime  was  probably  committed  and 
that  the  taxpayer  probably  committed  it,  the 
taxpayer  is  usually  afforded  the  opportunity  to 
appear  with  his  attorney  at  a  formal  conference. 
Having  completed  his  investigation,  a  special 
agent  submits  a  report  wherein  he  analyzes 
available  data  and  makes  a  recommendation.   If 
he  has  recommended  prosecution  and  the  Assistant 
Regional  Commissioner  (Intelligence)  agrees, 
the  matter  is  forwarded  to  one  of  our  Regional 
Counsel. 

At  this  point  the  case  is  accorded  its 
first  plenary  legal  review  to  determine  if  the 
evidence  is  sufficient  to  establish  guilt  beyond 
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a  reasonable  doubt  and  whether  there  is  a 
reasonable  probability  of  conviction.   The 
taxpayer  is  uGually  offered  n  conference, 
vhereat  he  is  apprised  of  his  rights  under  the 
Fifth  and  Sixth  Amendments,  advised  of  the 
Intelligence  Division  recommendation  and  the 
general  procedure  for  reviewing  criminal  tax 
cases,  and  afforded  the  opportunity  to  make  a 
statement. 

If  Regional  Counsel  concludes  that  the  • 
case  should  be  prosecuted . he  makes  an  appro- 
priate recommendation  and  forwards  it  to  the 
Department  of  Justice.   Thereafter,  until  final 
disposition  of  the  criminal  case,  the  Internal 
Revenue  Service  generally  takes  no  further  in- 
vestigatory action  except,  with  the  approval  of 
the  Department  of  Justice. 

For  further  information  as  to  the  aforestated 
investigative  and  review  procedures  see 
Kostelanetz  and  Bender,  Criminal  Aspects  of  Tax 
Fraud  Cases  (August  1957);  Baiter,  Tax  Fraud  and 
Evasion  (3rd  Ed.,  1963);   Schmidt,  Le^al  and 
Accounting  Handbook  of  Federal  Tax  Fraud  (1963). 

With  this  background,  it  becomes  clear  that 
Massiah  and  Escobedo  have  no  across-the-board 
applicability  in  the  area  of  criminal  income  tax 
investigations . 

In  view  of  the  fact  that  the  incriminating 
statements  in  Massiah  were  secured  after  indict- 
ment, that  decision  should  have  virtually  no 
effect  on  the  investigative  techniques  of  our 
agents  in  the  income  tax  area.  In  contrast  to 
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the  factual  setting  of  Massiah.  it  is  extremely 
unlikely  that  a  special  agent  in  an  income  tax 
investigation  vrill  be  confronted  v/ith  a  situation 
where  one  member  of  a  criminal  conspiracy  has 
been  indicted  and  thereafter  he  must  perform  fur- 
ther investigation  to  develop  evidence  relative 
to  unknown  individuals. 

In  regard  to  Escobcdo.  we  note  that  the 
Court,  in  determining  that  Escobcdo's  Constitu- 
tional rights  were  violated,  commented: 

"The  interrogation  here  v/as 
conducted  before  petitioner  was  for- 
mally indicted.   But  in  the  context 
of  this  case,  that  fact  should  make  no 
difference.  *  *  *  It  would  exalt  form 
over  substance  to  make  the  right  to 
counsel,  under  these  circumstances, 
depend  on  whether  at  the  time  of  the 
interrogation,  the  authorities  had 
secured  a  formal  indictment.   Peti- 
tioner had,  for  all  practical  purposes, 
already  been  charged  with  murder." 
(Emphasis  added.)   (pp.  485,  486.) 

In  reversing  the  conviction,  the  Court  stated; 

''We  hold,  therefore,  that  where, 
as  here,  the  investigation  is  no 
longer  a  general  inquiry  into  an  unsolved 
crime  but  has  begun  to  focus  on  a  par- 
ticular suspect,  the  suspect  has  been 
taken  into  police  custody,  the  police 
carry  out  a  process  of  interrogation 
that  lends  itself  to  eliciting  incrimi- 
nating statements,  the  suspect  has 
requested  and  been  denied  an  opportunity 
to  consult  with  his  lawyer,  and  the 
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police  have  not  effectively  warned 
him  of  his  absolute  constitutional 
right  to  remain  silent,  the  accused 
has  been  denied  'the  Assistance  of 
Counsel'  in  violation  of  the  Sixth 
Amendment  to  the  Constitution.  *  *  *." 
(Pp.  490-491.) 

The  Supreme  Court  thus  predicated  its 
decision  upon  the  presence  of  certain  specific 
circumstances.   Our  reaction  to  these  factors  is 
that:   (1)  the  circumstance  of  a  knovm  crime 
needing  only  the  perpetrator's  identity  is 
simply  not  present  in  tax  investigations;  (2) 
the  accusatory  stage  is  reached  in  a  criminal 
tax  case  only  at  the  moment  of  arrest  or  upon 
the  return  of  an  indictment  or  filing  of  an 
information;  (3)  a  taxpayer  during  the  course  of 
an  inquiry  into  his  tax  affairs  is  not,  barring 
an  arrest,  physically  within  the  power  of  the 
special  agent,  nor  is  he,  even  if  interrogated 
under  the  authority  of  a  summons,  inevitably 
under  coercive  pressure  unless  he  knows  of  his 
right  to  remain  silent  or  to  have  the  assist- 
ance of  counsel;  and  (4)  a  request  to  consult 
with  an  attorney  is  never  denied  by  the  Internal 
Revenue  Service — to  the  contrary,  and  although 
there  is  no  requirement  to  do  so,  a  taxpayer  is. 
specifically  advised  at  various  stages  during 
the  processing  of  a  criminal  tax  case  of  such 
right , 

Undoubtedly  the  Escobedo  and  Massiah  decisions 
may  cause  some  disagreement  both  as  to  their  pre- 
cise scope  and  their  effect  on  present  criminal 
investigatory  procedures.   See  78  Harv.  L,  Rev. 
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217  (1964);  26  U«  Pitt.  L.  Rev.  151 
(October  1964);  33  U.  Cin.  L.  Rev.  523  (Fall 
1964);  14  DePaul  L.  Rev.  187  (Autumn-Winter 
1964);  3  Duquesne  U.  L.  Rev.  102  (Fall  1964); 
48  Marq.  L.  Rev.  247  (Fall  1964);  38  So.  Calif. 
L.  Rev.  156  (1965);  9  St.  Louis  U.  L.  J.  281 
(Winter  1964) . 

In  sum,  and  in  view  of  the  investigative 
procedures  described  herein,  we  do  not  believe 
that  the  decisions  are  applicable  in  the  income 
tax  area.   Accordingly,  our  procedures  have  not 
been  changed  nor  do  we  expect  to  encounter  any 
administrative  difficulty  in  applying  the 
rationale  of  said  cases. 


Inasmuch  as  the  manuals  used  by  the 
Internal  Revenue  Service  are  for  intra-agency 
use  only  and  are  not  available  for  public  perusal 
we  regret  that  we  are  unable  to  furnish  specific 
citations  thereto.  However,  we  have  referenced 
for  your  consideration  several  books  wherein  is 
discussed  the  role  of  a  special  agent  in  criminal 
tax  investigations. 

It  is  hoped  that  the  foregoing  will  be  of 
assistance* 


I 


MITCHELL  ROGOV 
Chief  Counsel 
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U.S.  TREASURY  DEPARTMENT 

internal  revenue  service 

Washington,  d.C.   20224 


WlAY  27  1S65 


Mr.  Duane  W,  l-Crohnke 
Office  of  the  Editor 
The  University  of  Chicago  Law  Review 

Chicaso  37,  Illinois 

In  res  Application  of  Massiah 
and  Escobcdo  to  Income 
Tax  Investigations 

Dear  Mr.  Krohnke: 

This  replies  to  your  May  10  request  for 
elaboration  on  our  statement  that  "although  there 
is  no  requirement  to  do  so,  a  taxpayer  is  specifi- 
cally advised  at  various  stages  during  the  proces- 
sing of  a  criminal  (income)  tax  case  of  such  right 
(to  counsel)  ." 

Numerous  cases  support  the  proposition  that 
there  is  no  duty  resting  upon  an  investigating 
special  agent  to  warn  a  taxpayer  that  he  does 
not  have  to  testify  against  himself  or  to  givt 
any  information  that  might  be  used  against  him, 
and  the  relevant  inquiry  is  limited  to  whether 
the  information  has  been  understandingly  and 
willingly  given.  .United  States  v.  Frank,  245  F.2d 
284  (3rd  Cir .  1957)  cert.  den.  355  U.S.  819; 
Hanson  V.  United  States,  186  F.2d  61  (8th  Cir. 
1950);  Turner  v.  United  States,  222  F.2d  926 
(4th  Cir.  1955)  cert.  den.  350  U.S.'  831;  Scanlon  v. 
United  States,  223  F.2d  382  (1st  Cir.  1955); 
Lloyd  V.  United  States,  226  F.2d  9  (5th  Cir.  1955); 
United  States  v.  Sclafani.  265  F.2d  408  (2nd  Cir. 
1959)  cert.  den.  360  U.S.  918. 


E-488  .  -2- 

The  latest  decision  so  holding  is  United 
States  V.  Spomnr.  339  F.2d  941  (7th  Cir.  1964), 

cert.  den.  U.S.  (1965).   This  case  is  of 

particular  importance  in  that  the  court  rejected 
the  defendant's  argument  that  information,  even 
though  voluntarily  given,  could  not  be  intro- 
duced into  evidence  against  him  because  he  had 
no  knowledge  of  his  constitutional  right  to  refuse 
to  furnish  such  information.   Defendant  contended 
that  the  mere  lack  of  knowledge  of  his  constitu- 
tional rights  was  enough  to  vitiate  the  voluntary- 
surrender  of  his  records.   In  denying  such  asser- 
tion the  court  indicated  that  to  hold  otherwise 
would  bind  the  Government  by  defendant's  subjec- 
tive state  of  mind  which  is  not  subject  to  proof, 
and  would  stand  for  the  untenable  proposition 
that  one  who  has  no  duty  to  advise  a  taxpayer  of  . 
his  constitutional  rights  may  nevertheless  be 
held  responsible  for  taxpayer's  ignorance  of  such 
rights.   This  case  was  decided  six  months  after 
the  Escobedo  decision.   The  Seventh  Circuit 
apparently  did  not  consider  that  the  factual  set- 
ting before  it  fell  within  the  purview  of  Escobedo. 

The  Spomar  holding  is  that  Escobedo  does 
not  require  a  special  agent  to  voluntarily  advise 
a  taxpayer  of  his  Fifth  Amendment  right  against 
self-incrimination.   The  Spomar  rationale  would 
similarly  support  the  proposition  that,  despite 
the  Supreme  Court's  holding  in  Escobedo  that  a 
Sixth  Amendment  "right  to  counsel"  exists  under 
certain  circumstances  during  an  investigation,  an 
agent  is  under  no  duty  to  voluntarily  advise  a 
taxpayer  of  it.. 
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Irrespective  of  this  interpretation  of 
Spomnr,  it  is  the  general  practice  of  the 
Intelligence  Division  that  a  taxpayer  be  advised 
in  criminal  income  tax  cases  of  his  right  to 
counsel  Xr/hen  offered  the  opportunity  to  attend 
an  interview  with  officials  of  that  Division  at 
the  conclusion  of  the  investigation.   Similarly, 
he  is  orally  advised  of  such  right  when  meeting 
with  representatives  of  Regional  Counsel's  office. 
This  practice  is,  of  course,  predicated  solely 
upon  a  recognition  of  the  administrative  desir- 
ability to  apprise  an  individual  of  his  right  to 
counsel  as  contrasted  with  any  legal  requirement 
to  do  so.   Obviously,  under  certain  circumstances 
(e .R. ,  where  the  taxpayer  is  known  to  have  retained 
counsel  or  is  himself  an  attorney)  explicit  advice 
of  right  to  counsel  may  be  inappropriate. 

Regarding  your  proposed  Law  Review  comment, 

we  have  no  objection  to  your  quoting  from,  or 

referring  to,  correspondence  received  from  this 
office. 

It  is  hoped  that  the  foregoing  will  be  of 
assistance. 


Jii»r3?=^truly  yourj 


LTCHELL  ROGO\ 
Chief  Counsel 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  20,811 

Jack  Goodman,  Paramount  Ice  Cream  Corp. 
AND  Frigid  Process  Co.,  appellants 

V. 

United  States  of  America,  et  al.,  appellees 


On  Appeal  from  the  Order  of  the  United  States  District 
Court  for  the  Southern  District  of  California 


BRIEF  FOR  THE  APPELLEES 


JURISDICTION 

As  hereinafter  more  fully  brought  out,  the  order 
denying  appellants'  motion  to  suppress  in  this  case  is 
not  appealable,  and,  consequently,  this  Court  is  with- 
out jurisdiction. 

QUESTIONS  PRESENTED 

1.  Whether  an  order  denying  a  motion  to  suppress 
evidence  is  appealable. 

(1) 


2.  Whether  appellants'  constitutional  rights  were 
violated  when  they  voluntarily  gave  corporate  and 
personal  records  to  agents  of  the  Internal  Revenue 
Service. 

3.  Whether  the  District  Court  erred  in  failing  to 
enforce  appellants'  subpoenas  requiring  the  produc- 
tion of  internal  reports,  memoranda,  and  manuals  of 
the  Internal  Revenue  Service. 

STATUTE  AND  RULE  INVOLVED 

28U.S.C.: 

Sec.  1291  [as  amended  by  Sec.  48,  Act  of  Oc- 
tober 31,  1951,  c.  655,  65  Stat.  710,  and  Sec. 
12(e),  Act  of  July  7,  1958,  P.L.  85-508,  72 
Stat.  339].    Final  decisions  of  district  courts. 

The  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  the  district 
courts  of  the  United  States,  the  United  States 
District  Court  for  the  District  of  the  Canal  Zone, 
the  District  Court  of  Guam,  and  the  District 
Court  of  the  Virgin  Islands,  except  where  a 
direct  review  may  be  had  in  the  Supreme  Court. 

Federal  Rules  of  Criminal  Procedure : 

Rule  41.   Search  and  Seizure 

*         *         *         * 

(e)  Motion  for  Return  of  Property  and  to 
Suppress  Evidence.  A  person  aggrieved  by  an 
unlawful  search  and  seizure  may  move  the  dis- 
trict court  for  the  district  in  which  the  property 
was  seized  for  the  return  of  the  property  and  to 
suppress  for  use  as  evidence  anything  so  ob- 
tained on  the  ground  that  (1)  the  property  was 
illegally  seized  without  warrant,  or  (2)  the  war- 


rant  is  insufRcient  on  its  face,  or  (3)  the  proper- 
ty seized  is  not  that  described  in  the  warrant, 
or  (4)  there  was  not  probable  cause  for  believing 
the  existence  of  the  grounds  on  which  the  war- 
rant was  issued,  or  (5)  the  warrant  was  illegally 
executed.  The  judge  shall  receive  evidence  on 
any  issue  of  fact  necessary  to  the  decision  of  the 
motion.  If  the  motion  is  granted  the  property 
shall  be  restored  unless  othei"wise  subject  to  law- 
ful detention  and  it  shall  not  be  admissible  in 
evidence  at  any  hearing  or  trial.  The  motion  to 
suppress  evidence  may  also  be  made  in  the  dis- 
trict where  the  trial  is  to  be  had.  The  motion 
shall  be  made  before  trial  or  hearing  unless  op- 
portunity therefor  did  not  exist  or  the  defendant 
was  not  aware  of  the  grounds  for  the  motion,  but 
the  court  in  its  discretion  may  entertain  the  mo- 
tion at  the  trial  or  hearing. 

STATEMENT 

Since  appellants  contend  that  the  District  Court's 
findings  of  fact  are  clearly  erroneous  (Br.  25-42), 
we  shall  here  summarize  those  findings  and  the  rele- 
vant evidence,  and  shall  also  state  the  procedural 
history  of  the  case. 

1.   The  procedural  history 

On  November  8,  1965,  appellants  (Jack  Goodman 
and  two  corporations,  Paramount  Ice  Cream  Corpora- 
tion and  Frigid  Process  Company)  filed  a  complaint 
in  the  District  Court  below  against  the  United  States, 
the  United  States  Attorney,  and  various  officers  of  the 
Internal  Revenue  Service,  now  appellees,  alleging 
that  various  documents,  copies  and  property  owned  by 


appellants  had  been  "unlawfully  and  illegally  seized 
and  taken"  by  appellees  Nielsen,  Stutz,  and  Loebig 
and  praying  that  everything  taken  (including  copies), 
be  returned,  that  any  evidence  obtained  directly  or 
indirectly  from  the  seized  material  be  suppressed  "as 
evidence  against  them  in  any  criminal  proceeding  in 
this  judicial  district,"  and  that  the  United  States 
Attorney  be  forever  enjoined  from  seeking  an  indict- 
ment based  upon  any  of  the  allegedly  seized  material. 
(I-A  R.  3-5.)'  The  complaint  alleged  that  the  action 
arose  under  the  Fourth,  Fifth,  and  Sixth  Amendments 
to  the  Constitution  and  under  Rule  41(e)  of  the  Fed- 
eral Rules  of  Criminal  Procedure.  (I-A  R.  3.)  The 
complaint  was  accompanied  by,  inter  alia,  the  affi- 
davits of  appellant  Goodman  (I-A  R.  38-43)  and  of 
Ruth  Myshrall,  office  manager  of  Paramount  (I-A 
R.  33-34),  and  of  Evelyn  Gedatus,  office  manager  of 
Frigid  (I-A  R.  36-37). 

Appellees  filed  an  opposition  to  the  complaint  en- 
titled "Defendants'  Points  and  Authorities"  (I-A  R. 
70-86),  supported  by,  inter  alia,  affidavits  of  appel- 
lees Nielsen  (I-A  R.  89-96),  Stutz  (I-A  R.  103),  and 
Loebig  (I-A  R.  104).  The  first  document  just  re- 
ferred to  (I-A  R.  70-86)  asserted  (1)  that  the  com- 
plaint should  be  dismissed  for  lack  of  jurisdiction 
(I-A  R.  70-72)  and  (2)  that,  in  any  event,  none  of 
appellants'  constitutional  rights  were  violated  (I-A 
R.    73-86).    Under   the   jurisdictional   point   it  was 


1  "I-A  R."  and  "I-B  R."  references  are  to  Volumes  I-A  and 
I-B  of  the  record  on  appeal.  "Tr."  references  are  to  the  re- 
porter's transcript  of  proceedings  in  the  court  below. 


stated,  inter  alia,  that  virtually  all  of  the  allegedly 
seized  material  had  already  been  returned  to  appel- 
lants and  that  as  yet  no  indictment  had  been  obtained 
and  no  decision  had  been  made  as  to  whether  to  seek 
an  indictment.  (I-A  R.  70-72.) 

Appellants  filed  notices  to  take  the  depositions  of 
various  Internal  Revenue  Service  officers  (I-B  R.  137- 
142),  but  the  District  Court  postponed  the  taking 
(I-B  R.  146)  and  ultimately  no  depositions  were 
taken.  Two  of  the  three  agents  in  question  testified 
in  the  District  Court.  (See      infra.) 

Appellants  caused  subpoenas  to  be  served  on  In- 
ternal Revenue  Service  personnel  (I-B  R.  179-187, 
259-266),  calling  for  the  production  of  all  notes, 
memoranda,  and  reports  of  interviews  with  appellant 
Goodman  and  appellants'  employees  and  of  confer- 
ences or  discussions  between  the  investigating  agents 
and  their  superiors  concerning  the  investigation  of 
appellants  and  of  one  James  Pinkerton,  and  calling 
further  for  the  production  of  Internal  Revenue  Serv- 
ice manuals  concerning  fraud  investigations,  all  policy 
memoranda  on  the  same  subject,  and  the  work  diaries 
and  work  attendance  records  of  Special  Agent  Nielsen 
and  Internal  Revenue  Agent  Loebig. 

The  disposition  of  these  subpoenas  is  stated,  infra, 
under  a  separate  heading. 

The  District  Court  denied  appellees'  motion  to  dis- 
miss the  complaint.  (I-B  R.  188-189.) 

Proceedings  were  held  in  the  District  Court  on 
December  6,  15,  and  16,  1965,  and  January  6,  1966, 
at  which  the  testimony  of  appellant  Goodman  and  the 
investigating  agents  and  others  was  taken. 


On  Februaiy  8,  1966,  the  District  Court  filed  find- 
ings of  fact  and  conclusions  of  law  (I-B  R.  248-254) 
and  entered  judgment  for  the  appellees  dismissing  the 
complaint  (I-B  R.  256). 

Notice  of  appeal  was  filed  on  February  11,  1966. 
(I-A  R.  Index,  p.  2,  I-B  R.  267.) 

2.   The  District  Court's  findings  of  fact  and  conclusions 
of  law 

The  District  Court's  findings  of  fact  and  conclu- 
sions of  law  (I-B  R.  248-254)  may  be  summarized  as 
follows : 

Paramount  Ice  Cream  Corporation  and  Frigid 
Process  Company  are  corporations.  Neilsen  and  Stutz 
are  Special  Agents  of  the  Intelligence  Division  of  the 
Internal  Revenue  Service  and  Loebig  is  an  Internal 
Revenue  Agent  of  the  Audit  Division,  Internal  Reve- 
nue Service.  In  April,  1964,  Neilsen  and  Stutz  went 
to  Paramount,  introduced  themselves  to  appellant 
Goodman  as  Special  Agents  with  the  Intelligence 
Division,  United  States  Treasuiy  Department,  and 
explained  the  difference  between  a  Special  Agent  and 
an  Internal  Revenue  Agent.  They  told  Goodman  that 
they  were  investigating  Pinkerton  and  Paramount 
and  asked  to  see  Paramount's  books.  Goodman  gave 
them  permission  to  examine  any  books  they  wished 
to  see,  and  they  examined  the  books  of  Paramount. 
Some  books  were  taken,  and  the  agents  left  a  docu- 
ment receipt  entitled  "In  Re  Jim  Pinkerton."  (I-B  R. 
248-250.) 

On  December  18,  1964,  in  a  continuing  investiga- 
tion of  Pinkerton,   Nielson  returned  to   Paramount 


with  Loebig  and,  because  Pinkerton  had  continued  to 
have  transactions  with  Paramount  after  1962,  asked 
Goodman  for  permission  to  see  Paramount's  books  for 
the  period  subsequent  to  1962.  Nielsen  had  re-identi- 
fied himself  to  Goodman  and  had  introduced  Loebig. 
Goodman  instructed  his  bookkeeper  to  make  available 
any  books  the  agents  wished  to  see.  The  agents  micro- 
filmed some  books  and  took  others,  leaving  a  receipt 
entitled  "In  Re  Jim  Pinkerton."  No  personal  ques- 
tions were  asked  of  Goodman  and  none  of  his  personal 
records  were  requested.  (I-B  R,  250.) 

After  returning  from  Paramount  on  December  18, 
1964,  Nielsen  was  given  a  preliminary  assignment  on 
Goodman  so  as  to  interview  him  concerning  his 
affairs.  On  December  21,  1964,  Nielsen  and  Loebig 
re-identified  themselves  to  Goodman  and  told  him 
that  his  personal  income  tax  returns  were  now  being 
investigated.  Goodman  was  told  that  he  had  a  right 
against  self-incrimination  and  a  right  to  have  an  at- 
torney present  and  that  anything  he  said  could  be 
used  against  him.  Goodman  stated  that  he  under- 
stood his  rights,  identified  six  personal  income  tax  re- 
turns, and  agreed  to  make  available  his  personal  can- 
celled checks,  although  he  was  informed  that  he  was 
not  obliged  to  do  so.  He  agreed  to  make  available  the 
books  of  Frigid  Process  Company.  Nielsen  also  ob- 
tained Goodman's  permission  to  examine  additional 
Paramount  records  as  part  of  the  Pinkerton-Para- 
mount  investigation.  (I-B  R.  251.) 

On  December  23,  1964,  Goodman  turned  over  to  the 
agents,  at  Paramount,  his  personal  cancelled  checks, 
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for  which  a  receipt  was  given  entitled  "In  Re  Jack 
Goodman."  (I-B  R.  252.) 

On  December  30,  1964,  and  January  4,  5,  6,  and  7, 
1965,  Nielsen  and  Loebig  were  at  the  premises  of 
Frigid  Process  Company  in  South  Pasadena,  examin- 
ing Frigid's  books.  Goodman  saw  them  there  on  sev- 
eral occasions  and  inquired  as  to  whether  everything 
was  being  made  available.  (I-B  R.  252.) 

In  January  8,  1965,  Nielsen  and  Loebig  had  an 
interview  with  Goodman,  who  was  again  informed  of 
the  privilege  against  self-incrimination  and  of  his 
right  to  counsel.  At  this  interview,  Nielsen  did  not 
shout  or  promise  leniency  or  accuse  Goodman  of  lying. 
After  the  meeting,  Goodman  called  attorney  Alva 
Baird.  (I-B  R.  252.) 

On  January  11  and  12,  1965,  Nielsen  and  Loebig 
continued  to  work  at  Frigid  on  the  corporation's 
books  and  records,  and  on  January  12  took  some  of 
Frigid's  books,  leaving  a  receipt  entitled  **In  Re  Jack 
Goodman  and  Frigid  Process  Co."  (I-B  R.  253.) 

Attorney  Baird  agreed  that  the  agents  could  keep 
and  work  on  the  books  they  had  until  January  25, 
1965,  and  on  that  date  some  were  returned  and  Baird 
gave  them  permission  to  continue  working  on  the  rest, 
which  were  returned  subsequently.  Baird  made  ad- 
ditional pesronal  cancelled  checks  of  Goodman  availa- 
ble to  the  agents  and  cooperated  with  them  as  late  as 
June,  1965  (I-B  R.  253.) 

No  fraud,  deceit,  concealment,  or  misrepresentation 
was  committed;  permission  to  examine  books  and 
records  was  given  voluntarily;  no  rights  of  appel- 


lants  under  the   Fourth,   Fifth,   and   Sixth   Amend- 
ments were  violated.  (I-B  R.  253-254.) 

3.    The  testimony  of  appellant  Goodman 

The  testimony  of  appellant  Goodman  (Tr.  295- 
367)  may  be  summarized  as  follows: 

In  April,  1964,  when  he  first  saw  Nielsen  and  Stutz, 
Nielsen  said  that  they  were  from  the  Internal  Reve- 
nue Sei-vice,  but  no  explanation  was  given  of  the 
difference  between  a  Special  Agent  and  an  Internal 
Revenue  Agent.  (Tr.  297-298.)  He  gave  the  agents 
permission  to  examine  the  records  of  Paramount.  (Tr. 
299.)  On  December  18,  1964,  he  gave  Nielsen  and 
Loebig  peiTnission  to  examine  the  Paramount  records 
from  1962  to  the  current  date.  He  was  not  advised  of 
any  constitutional  rights.  (Tr.  301-302.) 

On  December  21,  1964,  Nielsen  and  Loebig  returned 
to  Paramount  and  showed  Goodman  his  personal  joint 
income  tax  returns.  Goodman  identified  the  returns 
and  agreed  to  produce  his  personal  cancelled  checks, 
which  he  kept  at  home.  He  did  not  ask  why  the  agents 
wanted  these  checks,  and  they  did  not  explain  why 
they  wanted  him  to  identify  his  personal  returns.  He 
assumed  that  they  were  auditing  Pinkerton  and  Para- 
mount. They  advised  him  of  no  constitutional  rights. 
(Tr.  304-306.) 

On  December  23,  1964,  the  agents  came  to  Para- 
mount and  Goodman  gave  them  his  personal  cancelled 
checks.  Nielsen  did  not  tell  him  that  he  was  under 
investigation  or  advise  him  of  any  constitutional 
rights  or  tell  him  that  he  was  not  obliged  to  produce 
the  checks,  nor  did  Nielsen  ask  for  permission  to  see 
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the  records  of  Frigid  Process  Company.  (Tr.  308- 
309.) 

During  the  first  week  of  January,  1965,  Goodman 
saw  Nielsen  and  Loebig  at  Frigid,  examining  Frigid's 
books,  but  he  had  no  conversation  with  them  until 
Nielsen  asked  for  a  conference,  which  was  arranged 
for  January  8.  On  January  8,  at  Frigid,  Nielsen 
questioned  him  about  personal  expenses  allegedly 
charged  to  Frigid,  shouted,  accused  Goodman  of  lying, 
told  him  that  he  was  obliged  to  answer  the  questions, 
and  never  advised  him  of  any  constitutional  rights. 
(Tr.  310-314,  319-320,  354.)  Until  that  moment,  he 
"had  taken  it  for  granted  that  they  were  investigat- 
ing Mr.  Pinkerton  and  Paramount  Ice  Cream  Com- 
pany." (Tr.  353.) 

On  December  23,  1964,  when  Goodman  turned  over 
his  personal  cancelled  checks,  Nielsen  gave  a  docu- 
mentary receipt  for  them  to  Goodman  personally. 
(Tr.  340-341.)^ 

Goodman  owns  both  Frigid  and  Paramount.  He 
does  not  own  all  the  stock  of  Paramount,  but  has  an 
option  to  purchase  it.  (Tr.  320-321.)  He  owns  all  the 
stock  of  Frigid.  (Tr.  324.)  He  is  the  president  of 
both  corporations.  (Tr.  296.) 

There  was  no  discussion  of  his  personal  affairs  or 
assets  on  December  21,  1964.  (Tr.  335.) 


==This  receipt  is  Plaintiff's  Exhibit  4.  (I- A  R.  64,  Tr.  78- 
79.)  It  states,  inter  alia  (I-A  R.  64)  :  "Documents  submitted 
in  re:  Jack  Goodman."  It  is  dated  December  23,  1964.  The 
receipt  given  on  December  21,  1964,  for  records  of  Para- 
mount stated  (Pltf.  Ex.  3,  I-A  R.  63)  :  "Documents  sub- 
mitted in  re:  James  Pinkerton." 
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Mr.  Pinkerton  had  business  relations  with  Para- 
mount subsequent  to  1962.  (Tr.  363.) 

Goodman  never  discussed  with  the  agents  whether 
the  books  of  Frigid  would  be  made  available  to  them 
(Tr.  363-364.) 

Goodman  engaged  attorney  Baird  on  January  12 
1965.  (Tr.  362.) 

Goodman  w^as  never  at  any  time  advised  of  his 
constitutional  rights.  (Tr.  319-320.) 

4.   The  testimony  of  Special  Agent  Nielsen 

Since  the  testimony  of  Special  Agent  Nielsen  (Tr. 
6-130,  368-386)  was  in  substance  the  same  as  the 
District  Court's  findings  of  fact,  we  shall  attempt  to 
summarize  it  as  briefly  as  possible.  He  testified  in 
substance  as  follows: 

In  April,  1964,  Nielsen  was  assigned  to  investigate 
the  tax  returns  of  James  Pinkerton  (Tr.  9.)'  He 
first  saw  Pinkerton  on  April  7,  1964,  identified  him- 
self and  Stutz  as  Special  Agents,  and  told  Pinkerton 
that  he  was  investigating  Pinkerton's  personal  in- 
come tax  returns.  (Tr.  19-20.)  Pinkerton  stated  that 
he  had  owned  100  percent  of  the  stock  of  Paramount, 
and  that  the  stock  which  he  still  owned  was  being 
held  in  escrow.  (Tr.  23.)    Later  the  same  day  Nielsen 


*  Appellants'  counsel  stated  "that  Mr.  Pinkerton's  owner- 
ship of  Paramount  terminated  in  mid-'62."  Nielsen  testified 
that  it  did  not  terminate  in  1962,  as  far  as  he  knew,  although 
Pinkerton  had  contracted  on  March  1,  1962,  to  sell  his  Para- 
mount stock  (evidently  to  Goodman).  (Tr.  42.)  After  his 
visits  to  Paramount  in  April,  1964  (see  infra),  Nielsen  dis- 
covered that  Pinkerton  had  continued  to  have  dealings  with 
Paramount  subsequent  to  1962.  (Tr,  43.) 
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and  Stutz  introduced  themselves  to  the  bookkeeper  at 
Paramount  (Ruth  Myrshall)  as  Special  Agents  and 
told  her  that  Pinkerton  had  said  that  he  had  no  ob- 
jection to  their  examining  Paramount's  records,  but 
that  they  would  not  do  so  until  they  had  Goodman's 
permission.  (Tr.  21-23.) 

The  next  day,  April  8,  1964,  Nielsen  returned  to 
the  offices  of  Paramount  with  Stutz  and  introduced 
himself  and  Stutz  to  Goodman  as  Special  Agents  with 
the  Intelligence  Division,  United  States  Treasury 
Department.  Nielsen  said  that  they  were  conducting 
an  investigation  of  James  Pinkerton  and  Paramount 
and  would  like  to  examine  Paramount's  books.  Since 
Goodman  asked,  Nielsen  explained  that  an  Internal 
Revenue  Agent  conducts  civil  audits  and  that  a  Spe- 
cial Agent  investigates  violations  of  the  internal  reve- 
nue laws,  and  whether  there  has  been  any  attempt 
to  evade  or  defeat  the  payment  of  income  taxes.  Good- 
man granted  the  requested  permission  to  examine 
Paramount's  records.  Nielsen  did  not  advise  Good- 
man of  any  constitutional  rights,  since  Goodman  was 
not  under  investigation  and  only  corporate  records 
were  sought.  (Tr.  23,  24,  28,  30.) 

The  agents  examined  Paramount's  records  on  April 
8,  9  and  21,  1964,  and  took  some  records  for  which 
they  gave  a  receipt.  The  corporation's  records  were  in 
two  sets  of  volumes,  one  set  running  from  July,  1962, 
to  the  then  current  date.  Neilsen  did  not  take  these 
current  volumes  because  he  did  not  wish  to  cause  in- 
convenience, but  he  left  with  the  understanding  that 
if  he  needed  them  he  would  return  and  microfilm 
them  in  place.  (Tr.  31,  34,  40-41.) 
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On  December  18,  1964,  Nielsen  returned  to  Para- 
mount (this  time  with  Loebig)  in  order  to  continue 
the  Pinkerton-Paramount  investigation,  because  he 
had  learned  since  his  last  visit  in  April  that  Pinker- 
ton  had  continued  to  have  business  transactions  with 
Paramount,  even  after  1962.  (Tr.  37,  43.)  Nielsen 
re-identified  himself  to  Goodman  and  introduced  Loe- 
big. (Tr.  37-38.)  He  told  Goodman  that  Loebig  had 
been  assigned  to  work  with  him  on  the  Pinkerton-Para- 
mount investigation,  and  that  they  wanted  to  examine 
and  microfilm  Paramount's  records  for  the  period  sub- 
sequent to  1962.  Goodman  stated  that  he  had  no  ob- 
jection. (Tr.  38-40.)  Nielsen  did  not  advise  Good- 
man of  any  constitutional  rights,  because  Goodman 
was  not  under  investigation.  (Tr.  62-63.) 

Upon  returning  to  his  office  that  afternoon  (De- 
cember 18),  Nielsen  asked  his  superior  for  an  assign- 
ment sheet  in  order  to  make  a  preliminaiy  investiga- 
tion of  Goodman.  (Tr.  53-54.)  Accordingly,  Nielsen 
was  assigned  to  make  a  preliminary  investigation  to 
determine  whether  a  full-scale  investigation  might  be 
warranted.  (Tr.  64.) 

On  December  21,  1964,  Nielsen  and  Loebig  returned 
to  Paramount.  Nielsen  told  Goodman  that,  while  the 
investigation  hitherto  had  been  conceraed  with  Pink- 
erton  and  Paramount,  he  had  now  been  assigned  to 
investigate  Goodman's  personal  returns.  (Tr.  66-68.) 
He  advised  Goodman  of  the  privilege  against  self- 
incrimination  and  of  the  right  to  counsel.  Goodman 
said  that  he  had  nothing  to  hide  and  that  Nielsen 
could  "Go  ahead  and  question  me."  (Tr.  69.)  Nielsen 
showed  Goodman  his  personal  returns,  which  Good- 
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man  identified,  and  asked  about  Goodman's  sources 
of  income.  Goodman  said  that  he  owned  all  the  stock 
of  Frigid  Process  Company,  South  Pasadena,  and  52 
percent  of  the  stock  of  Frigid  Process  Company,  Las 
Vegas.  He  said  that  the  records  were  kept  at  South 
Pasadena  and  it  was  agreed  that  the  agents  could 
see  them  there  on  December  30.  (Tr.  69,  73-74.) 
Nielsen  also  asked  Goodman  if  he  would  produce  his 
personal  cancelled  checks,  telling  Goodman  that  he 
was  not  obliged  to  produce  them.  Goodman  agreed 
to  do  so.  (Tr.  74-75.)  When  they  left,  the  agents 
took  some  Paramount  records  (deposit  tickets)  for 
which  they  left  a  receipt  entitled  ''In  Re:  Jim  Pink- 
erton."  (Tr.  70-71.)  It  was  so  designated  because 
they  took  the  records  for  the  purposes  of  the  Pinker- 
ton  investigation.  (Tr.  71-72.) 

On  December  23,  Goodman  gave  his  personal  can- 
celled checks  to  Nielsen,  after  again  being  advised 
that  he  was  not  obliged  to  do  so.  A  document  receipt 
was  given,  entitled  "Documents  submitted  in  re :  Jack 
Goodman."  (Tr.  75-79;  Pltf.  Ex.  4,  I-A  R.  64.) 

On  December  30,  1964,  and  January  4,  5,  6  and  7, 
1965,  Nielsen  and  Loebig  were  at  the  premises  of 
Frigid,  examining  the  corporate  records.  (Tr.  90-97.) 
Goodman  saw  them  a  number  of  times,  and  asked  if 
everything  was  being  made  available.  (Tr.  93-94, 
97.)  They  did  not  then  tell  him  that  they  were  there 
to  investigate  his  returns,  because  they  had  already 
told  him  that  before.  (Tr.  94-95.) 

On  January  8,  1965,  Nielsen  interviewed  Goodman 
concerning  his  personal  tax  returns,  after  again  ad- 
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vising  him  of  the  privilege  against  self-incrimination 
and  telling  him  that  he  had  the  right  to  have  an  at- 
torney present.  Nielsen  did  not  tell  Goodman  that  ho 
was  suspected  of  a  crime.  The  intein^iew  went  on  for 
about  two  hours.  Nielsen  did  not  shout  or  accuse 
Goodman  of  lying  or  promise  leniency.  As  to  a  few 
questions,  Goodman  declined  to  answer,  claiming  priv- 
ilege. He  said  that  he  would  have  to  consult  an  at- 
torney before  he  decided  to  give  a  sworn  statement. 
(Tr.  98-112.) 

The  agents  continued  to  microfilm  Frigid's  records 
on  that  day,  after  the  intei'view,  and  on  Januaiy  11 
(a  Monday)  and  January  12.  On  January  12,  Good- 
man gave  them  permission  to  take  certain  corporate 
cancelled  checks  and  bank  statements  which  had  not 
been  microfilmed,  and  a  document  receipt  was  given. 
(Tr.  112-121,  125-126.)  All  the  records  taken  were 
corporate  records.  (Tr.  127.) 

On  January  19,  1965,  attorney  Alva  Baird  agreed 
that  the  agents  could  keep  the  records  until  January 
25,  and  later  he  allowed  them  to  keep  some  for  a 
longer  time.  Baird  made  available  to  them  some  of 
Goodman's  personal  cancelled  checks  which  they  had 
not  seen  before,  and  on  June  10,  1965,  permitted  them 
to  make  a  further  examination  of  records  at  Frigid. 
(Tr.  385-386.) 

5.   The  testimony  of  other  witnesses 

Four  other  witnesses  testified  before  the  District 

Court:  Ruth  Myshrall  (Tr.  207-239),  office  manager 

of  Paramount;  Evelyn  Gedatus  (Tr.  246-294),  office 

manager  of  Frigid;  Special  Agent  Stutz   (Tr.  402- 
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420) ;  and  Internal  Revenue  Agent  Loebig  (Tr.  421- 
465). 

For  the  sake  of  brevity,  and  since  the  testimony  of 
these  witnesses  was  largely  a  repetition  of  parts  of 
the  testimony  of  appellant  Goodman  and  of  Special 
Agent  Nielsen,  we  shall  not  summarize  their  testi- 
mony here. 

6.  The  evidence  concerning  the  return  of  the  papers 
and  records  here  involved 

On  the  first  day  of  the  hearing  in  the  District 
Court,  the  Assistant  United  States  Attorney  informed 
the  court,  without  contradiction  from  appellants' 
counsel,  that  she  had  with  her  in  court  "the  remain- 
ing original  documents  which  Vv^ould  have  been  re- 
turned at  any  time  counsel  had  asked  for  them."  (Tr. 
12.)  On  the  last  day  of  the  heanng,  appellants' 
counsel,  in  oral  argument,  appears  to  have  conceded 
that  all  of  the  original  records  involved  in  this  case 
had  been  returned  to  the  appellants.  (Tr.  472.) 

7.  The  disposition  of  appellants'  subpoenas  calling  for 
records  of  the  Internal  Revenue  Service 

With  reference  to  appellants'  subpoenas  calling  for 
the  production  of  diaries,  notes,  reports,  work  sched- 
ules, manuals,  etc.,  of  the  Internal  Revenue  Service 
(see  Section  1,  siipra),  the  Assistant  United  States 
Attorney  informed  the  court  that  there  were  ''approxi- 
mately two  file  cabinets  full  of  this  material."  (Tr. 
14.)  She  also  stated  that  she  had  drawn  up  a  list 
of  all  the  dates  mentioned  in  Special  Agent  Nielsen's 
diaries,  involving  visits  to  Paramount  and  talks  with 
Goodman,  including  "excerpts  from  memoranda  deal- 
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ing  with  this  aspect  of  the  case."   She  stated  that  she 
would   gladly  give   this   to   appellants'   counsel,   but 
claimed  that  all  other  material  called  for  by  the  sub- 
poenas was  both  irrelevant  and  privileged,  although 
she  was  willing  to  permit  the  court  to  examine  it  in 
camera.  (Tr.  46.)  Appellants'  counsel  explained  why 
he  wanted  to  see  all  the  material  called  for  by  the 
subpoenas.  (Tr.  47-49.)    The  court  deferred  any  rul- 
ing.  (Tr.  51.)    Later,  appellants'  counsel  again  ex- 
plained the  purpose  of  the  subpoenas  (Tr.  130-131), 
and  the  Assistant  United  States  Attorney  offered  to 
make  available  to  appellants'  counsel  "the  requisition 
forms""  and  the  assignment  sheets  (Tr.  133).    Ap- 
pellants' counsel  explained  that  he  wanted  to  know 
"when  they  sought  to  investigate  Pinkerton  and  when 
they  sought  to  investigate  Goodman  and  what  judg- 
ments had  to  be  made  and  what  the  judgment  was 
based   upon."    (Tr.    134.)     The    Government    again 
offered  to  make  eveiything  available  to  the  court. 
(Tr.    135.)     Thereafter,   the   requisition  foiTns   and 

*  Special  Agent  Nielsen  testified  (as  already  described, 
supra,  under  Section  4)  that  on  December  18,  1964,  he  asked 
for  a  preliminary  assignment  sheet  in  order  to  investigate 
Goodman.  (Tr.  53-54.)  When  asked  why  he  decided  to  in- 
vestigate Goodman,  he  explained  that  in  November,  1964,  he 
requisitioned  Goodman's  income  tax  returns  to  see  if  he 
had  reported  a  commission  which,  according  to  Paramount's 
books,  had  been  paid  to  him.  (Tr.  55.)  The  purpose  was  to 
verify  the  payment  for  the  Pinkerton-Paramount  investiga- 
tion, since  many  of  Paramount's  cancelled  checks  had  been 
destroyed.  (Tr.  56.)  If  he  had  discovered  that  Goodman  had 
not  reported  the  commission,  he  might  then  have  decided  to 
investigate  Goodman  (Tr.  57),  but  Goodman  in  fact  had  re- 
ported the  commission  (Tr.  61-62). 
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assignment  sheets  were  produced  and  were  admitted 
in  evidence.  (Tr.  390-391,  466.)  The  court  finally 
denied  the  appellants'  motions  to  take  depositions  and 
denied  enforcement  of  the  subpoenas.  (Tr.  400-401.) 

SUMMARY  OF  ARGUMENT 

Although  the  complaint,  alleging  that  agents  of  the 
Internal  Revenue  Service  obtained  books  and  records 
in  violation  of  appellants'  constitutional  rights,  re- 
quested that  the  evidence  be  suppressed  and  that  the 
documents  be  returned,  in  fact  most  of  the  documents 
had  been  returned  before  this  action  was  commenced, 
and  it  is  undisputed  that  appellants  could  have  ob- 
tained the  rest  (which  were  returned  during  the 
course  of  the  proceedings  below)  merely  by  asking  for 
them.  In  effect,  therefore,  the  real  purpose  of 
this  action  is  to  obtain  a  ruling  on  the  admissibility 
of  evidence  in  criminal  proceedings  which,  concededly, 
may  never  even  be  commenced.  Therefore,  the  order 
dismissing  the  complaint  was  not  a  final,  appealable 
order,  and  this  appeal  should  be  dismissed  for  lack  of 
appellate  jurisdiction. 

In  any  event,  the  District  Court  correctly  concluded 
that  no  records  or  papers  were  obtained  in  violation 
of  appellants'  constitutional  rights. 

Most  of  the  records  here  involved  were  corporate 
records,  voluntarily  produced  for  the  agents'  examina- 
tion. Appellant  Goodman,  a  corporate  officer,  con- 
tends in  effect  that  his  consent  was  obtained  by  deceit, 
because  the  agents  did  not  explain  that  a  Special 
Agent  investigates  cases  of  possible  fraud  or  crime. 
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because  he  was  not  advised  of  the  privilege  against 
self-incrimination  or  the  right  to  counsel,  and  because 
at  some  point  the  investigation  shifted,  without  his 
knowledge,  to  include  him  as  its  subject,  rather  than 
only  a  third  person  once  connected  with  one  of  the 
corporations.  It  is,  however,  well  established  that, 
where  evidence  is  voluntarily  produced,  there  is  no 
requirement  that  a  Special  Agent  explain  his  particu- 
lar function,  nor  is  he  required  to  warn  of  rights  un- 
der the  Fifth  and  Sixth  Amendments.  A  fortiori,  no 
such  explanations  or  warnings  are  required  in  the 
case  of  corporate  records,  since  they  are  not  protected 
by  the  privilege  against  self-incrimination.  As  for  the 
contention  that  appellant  Goodman  was  led  to  believe 
that  only  a  third  person  was  under  investigation,  the 
District  Court  found  it  to  be  a  fact  that  until  a  cer- 
tain date  the  investigation  was  not  concerned  with 
Goodman,  and  it  further  found  that  when  the  investi- 
gation shifted  to  include  Goodman,  he  was  promptly 
informed  of  that  shift. 

The  remaining  records  consisted  of  Goodman's  per- 
sonal cancelled  checks,  but  the  District  Court  found 
on  ample  evidence  that  Goodman  voluntarily  pro- 
duced them  after  being  told  that  his  personal  returns 
were  to  be  examined,  and  after  being  advised  of  the 
privilege  against  self-incrimination  and  of  his  right 
to  consult  with  counsel. 

Finally,  appellants  contend  that  the  District  Court 
erred  in  quashing  their  subpoenas  calling  for  the  pro- 
duction of  internal  memoranda,  reports,  and  diaries 
of  the  Internal  Revenue  Sei^vice.  They  assert,  in 
effect,  that  the  production  of  such  material  might 


20 

have  aided  them  in  proving  that  Goodman  became  the 
subject  of  investigation  long  before  he  turned  over  his 
personal  checks,  that  no  admonition  of  constitutional 
rights  was  ever  given,  and  that  from  its  inception  the 
purpose  of  the  investigation  was  to  obtain  evidence 
of  crime  or  fraud.  The  subpoenas,  however,  were 
properly  quashed,  if  for  no  other  reason  than  that 
the  evidence  sought  was  wholly  immaterial.  Since 
the  circumstances  show  a  completely  voluntary  pro- 
duction of  both  corporate  and  personal  records,  no 
proof  concerning  warnings  of  constitutional  rights  or 
explanations  of  a  Special  Agent's  role  was  required. 
Furthermore,  it  was  immaterial  when  the  agents  may 
have  decided  to  investigate  Goodman's  returns,  since 
he  could  not  have  refused  to  produce  the  corporate 
records  in  any  event,  and  as  for  his  personal  cancelled 
checks,  the  undisputed  fact  that  the  agents  asked  him 
to  produce  them  and  asked  him  to  identify  his  own 
personal  income  tax  returns  put  Goodman  on  notice 
that  his  returns,  at  that  time,  were  under  investiga- 
tion, quite  aside  from  the  District  Court's  finding  that 
the  agents  explained  to  Goodman  that  the  investiga- 
tion had  been  enlarged  so  as  to  include  him. 

ARGUMENT 


This  Action  Should  Have  Been  Dismissed  as  Premature, 
and  for  Other  Reasons;  Furthermore,  the  District 
Court's  Order  Is  not  Appealable 

According  to  the  complaint  (I-A  R.  5),  the  purpose 
of  this  action  was  to  obtain  the  return  of  appellants' 
records,  and  copies  thereof,  and  to  suppress  the  use 
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of  such  records  and  copies,  and  evidence  obtained 
directly  or  indirectly  from  them,  in  any  criminal  pro- 
ceeding against  appellants.  It  is,  however,  undisputed 
that  most  of  the  original  records  were  returned  be- 
fore the  action  was  brought,  and  evidently  all  other 
such  records  were  returned  while  the  hearing  in  the 
District  Court  was  in  progress,  and  would  have  been 
returned  before  the  commencement  of  this  action  if 
appellants  or  their  attorneys  had  asked  for  them.  (Tr. 
12,  472).  It  is  also  undisputed  that  this  action  was 
brought  before  indictment  and  before  the  initiation  of 
any  criminal  proceedings  whatever.  Indeed,  the  As- 
sistant United  States  Attorney  stated  in  the  District 
Court  that  the  Government  had  not  yet  even  decided 
that  any  criminal  proceedings  would  ever  be  brought. 
(Tr.  50-51.) 

In  short,  insofar  as  the  question  of  appealability  is 
concerned,  this  case  is  indistinguishable  from  Hill  v. 
United  States,  346  F.  2d  175,  where  this  Court  held 
that  an  order  dismissing  proceedings  of  the  same  kind 
as  here  involved  is  not  appealable  where,  before  ap- 
peal is  taken,  all  records  have  been  returned,  so  that 
the  action  no  longer  has  any  purpose  except  to  obtain 
a  ruling  on  the  admissibility  of  evidence  in  a  possible 
future  criminal  proceeding  which  may  never  even  be 
commenced.  See,  also,  DiBella  v.  United  States,  369 
U.S.  121,  131-132.  Accordingly,  we  submit  that  this 
appeal  is  governed  by  Hill  v.  United  States,  supra, 
and  that  it  should  be  dismissed  for  lack  of  appellate 
jurisdiction. 

Furthermore,  concerning  the  jurisdiction  of  the 
District  Court  to  entertain  this  action,  it  may  be  in- 
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ferred  from  the  opinion  in  Hill  v.  United  States,  supra, 
that — since  the  real  purpose  of  this  action  was  never 
to  obtain  the  return  of  appellants'  records  or  prop- 
erty, inasmuch  as  they  could  have  had  them  for  the 
asking — the  District  Court  would  not  have  abused 
its  discretion  if  it  had  dismissed  the  complaint  as 
prematurely  brought,  without  considering  at  all  the 
merits  of  the  allegations  concerning  illegality  in  the 
Government's  original  acquisition  of  appellants'  rec- 
ords, for  this  Court  said  in  that  case  (p.  178) : 

All  that  remains  on  this  attempted  appeal  is 
the  district  court's  order  denying  appellant's  mo- 
tion to  suppress  evidence.  Since  this  attempt  to 
suppress  evidence  has  developed  before  any  action 
has  even  been  commenced,  and,  for  that  matter, 
has  developed  where  an  action  may  never  even 
be  commenced,  we  find  this  motion  is  nothing 
more  than  a  premature  request.  If  a  criminal 
prosecution  does  subsequently  take  place,  appel- 
lant can  raise  a  motion  to  suppress  any  evidence 
which  the  government  may  have  secured  in  vio- 
lation of  his  constitutional  rights. 

A  comparable  case  is  Gentilli  v.  Caplin,  decided  by 
the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  on  March  3,  1964  (64-2  U.S.T.C, 
par.  9779).  There,'  the  taxpayer  filed  a  complaint, 
designated  alternatively  as  a  bill  in  equity  or  a  mo- 
tion under  Rule  41(e)  of  the  Federal  Rules  of  Crim- 


5  Since  the  District  Court  rendered  no  opinion  (see  64-2 
U.S.T.C,  par.  9778,  for  the  District  Court's  order),  and  the 
Court  of  Appeals  failed  to  recite  the  facts,  we  refer  to  the 
original  pleadings  filed  in  the  Court  of  Appeals, 
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inal  Procedure,  alleging  the  taking  of  records  by 
agents  of  the  Internal  Revenue  Sei-vice  by  unconstitu- 
tional search  and  seizure,  and  praying  that  the  rec- 
ords and  evidence  be  ordered  suppressed  for  all  pur- 
poses, including  use  in  any  criminal  proceeding  which 
might  be  brought  and  in  any  proceedings  in  the  Tax 
Court.  The  action  was  brought  against  the  Commis- 
sioner of  Internal  Revenue,  the  United  States  At- 
torney, and  the  Attorney  General.  The  District  Court 
granted  defendants'  motion  for  summary  judgment 
{Gentilli  v.  Caplin  (D.C.  D.C.),  decided  November 
26,  1962  (64-2  U.S.T.C,  par.  9778)),  and  the  Court 
of  Appeals  affirmed  in  a  per  curiam  opinion  (64-2 
U.S.T.C,  par.  9779)  as  follows  (omitting  the  formal 
introductory  sentence) : 

On  consideration  whereof  It  is  ordered  and  ad- 
judged by  this  Court  that  the  judgment  of  the 
District  Court  appealed  from  in  this  case  be,  and 
it  is  hereby,  affirmed  without  prejudice,  however, 
to  appellant's  urging  his  objections  to  the  use  by 
the  government  of  the  documents  in  suit  in  some 
subsequent  appropriate  proceeding.  See  Reisman 
v.  Caplin,  375  U.S.  440  (1964). 

Since  Reisman  v.  Caplin,  375  U.S.  440,  involved  an 
action  by  a  taxpayer  to  quash  an  Internal  Revenue 
summons  for  the  production  of  books  and  records,  but 
the  Gentilli  case  was  an  action  to  suppress  evidence 
which  the  Government  already  had,  the  reference  in 
the  Gentilli  opinion  quite  evidently  was  to  the  basic 
proposition  adopted  in  Reisman  v.  Caplin,  supra,  p. 
443,  viz.,  that  the  complaint  (in  Reisman)  was  prop- 
erly dismissed,  not  necessanly  for  the  reasons  adopted 
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by  the  District  Court,  but  because  the  taxpayer  had 
an  adequate  remedy  at  law.  That  remedy  was  that,  if 
and  when  the  Government  should  bring  an  action  to 
enforce  the  summons,  the  taxpayer  could  intervene 
and  oppose  the  action  and,  if  unsuccessful,  could  ap- 
peal. In  Gentilli  v.  Caplin,  as  in  the  instant  case, 
the  Internal  Revenue  Sei^vice  already  had  the  evidence 
sought  to  be  suppressed,  but  no  extraordinaiy  equita- 
ble remedy  in  advance  of  any  attempt  to  use  the  evi- 
dence is  required,  since  the  complaining  taxpayer  al- 
ready has  an  adequate  remedy  at  law,  i.e.,  he  may 
wait  until  the  Government  seeks  to  use  the  evidence 
in  a  criminal  or  civil  case  in  the  district  court  or  in 
a  Tax  Court  proceeding  and  may  then  make  appropri- 
ate objection  or  move  to  exclude  the  evidence,  and 
may  appeal  from  any  final,  adverse  decision  in  the 
case. 

In  sum,  we  submit  that  the  District  Court  could 
well  have  dismissed  the  present  action  on  the  ground 
that  it  was  prematurely  brought,  and  that,  in  any 
event,  this  appeal  should  be  dismissed,  as  in  the  case 
of  Hill  V.  United  States,  supra,  for  lack  of  a  final, 
appealable  order.'' 


"  It  may  at  least  be  noted  that,  since  appellants  asked  for 
the  return  of  all  copies  which  the  appellees  might  have,  such 
relief  should  in  any  event  be  denied  as  requiring  a  premature 
intervention  by  the  courts  in  the  process  of  tax  assessment  and 
collection.  See  Zamaroni  V.  Philpott,  346  F.  2d  365  (C.A. 
7th)  ;  cf.  Kennedy  V.  Cotjle,  352  F.  2d  867  (C.A.  7th). 
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II 


On  Factual  Findings  Fully  Supported  by  the  Evidence, 
the  District  Court  Correctly  Concluded  That  Appellants 
Suffered  no  Violation  of  Constitutional  Rights 

In  the  event  that  this  appeal  is  not  dismissed  for 
lack  of  jurisdiction  (see  Part  I,  supra),  we  turn  now 
to  the  merits  of  the  case. 

A  cardinal  fact  in  this  case  is  that  a  great  part  of 
the  evidence  which  appellants  seek  to  suppress  con- 
sists of  corporate  records.  Between  April  8,  1964, 
when  the  first  examination  of  any  records  took  place 
(I-B  R.  249-250;  Tr.  23-24),  and  January  12,  1965, 
when  Goodman  retained  attorney  Alva  Baird  (I-B 
R.  253;  Tr.  362),  the  agents  (with  Goodman's  con- 
sent) examined,  copied,  and  in  some  instances  took 
with  them  only  the  corporate  records  of  Paramount 
and  Frigid  (see  Statement,  supra),  with  one  excep- 
tion. The  exception  occurred  on  December  23,  1964, 
when  Goodman  turned  over  to  the  agents  his  personal 
cancelled  checks.  (I-B  R.  252;  Tr.  75-79,  308-309.) 
After  Januaiy  12,  1965,  attorney  Alva  Baird  made 
available  to  the  agents  some  of  Goodman's  personal 
cancelled  checks  which  they  had  not  seen  before.  (I-B 
R.  253;  Tr.  385-386.) 

There  is  obviously  a  considerable  difference  between 
personal  papers  and  corporate  records  with  respect  to 
constitutional  immunities;  we  shall  consider  the  two 
categories  separately. 

A.    The  corporate  records 
Our  chief  purpose  will  be  to  consider  the  corporate 
records  in  the  light  of  the  District  Court's  findings 
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of  fact,  but  we  shall  also  consider  (since  appellants 
complain  (Br.  14-21)  of  the  failure  to  enforce  their 
subpoenas)  whether  the  result  would  be  any  different 
if  appellants'  alleged  suspicions  (e.g.,  Br.  21-24) 
and  Goodman's  testimony  (Tr.  295-367)  were  ac- 
cepted as  correct. 

At  the  outset,  it  may  be  noted  that  the  District 
Court's  findings  of  fact  (I-B  R.  248-254)  were  fully 
supported  by  the  testimony  of  all  the  agents  who  ac- 
tually participated  in  the  examination,  copying  and 
taking  of  records  (Tr.  6-130,  368-386,  402-420,  421- 
465.)  See  the  Statement,  supra.  Appellants  contend 
(Br.  25-42)  that  the  court's  findings  were  clearly 
erroneous,  but  in  effect  they  seek  nothing  less  than  a 
trial  de  novo,  contrary  to  the  rules  governing  appel- 
late review.  See,  e.g.,  Baumgardner  v.  Commissioner, 
251  F.  2d  311,  313  (C.A.  9th);  United  States  v. 
Gypsum  Co.,  333  U.S.  364,  395.  Clearly,  it  was  with- 
in the  province  of  the  District  Court  to  judge  as  to 
which  witnesses  were  telling  the  truth;  and  we  sub- 
mit that  on  the  record  in  this  case  Goodman's  testi- 
mony is,  to  say  the  least,  difficult  to  believe.  One 
example  may  suffice.  Goodman  testified  that  on  De- 
cember 21,  1964,  Nielsen  and  Loebig  returned  to 
Paramount,  showed  him  the  personal  joint  income  tax 
returns  filed  by  him  and  his  wife,  asked  him  to  identi- 
fy the  returns,  and  asked  him  to  produce  for  exami- 
nation his  personal  cancelled  checks.  Yet  he  testified 
that  he  did  not  ask  them  why,  in  the  circumstances, 
they  wanted  to  see  the  checks,  that  they  did  not  ex- 
plain why  they  wanted  him  to  identify  the  returns, 
and  that  he  assumed  that  they  w^ere  merely  pursuing 
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their  audit  of  Pinkerton  and  Paramount.  (Tr.  304- 
306.)  His  testimony  was  to  the  same  effect  with  ref- 
erence to  December  23,  when  he  actually  delivered 
his  checks  to  them.  (Tr.  308-309.)  This  testimony 
would  seem  inherently  incredible.  Nielsen's  testimony 
was  entirely  to  the  contrary,  including  his  testimony 
that  on  December  21  he  explained  to  Goodman  that 
he  had  now  been  assigned  to  investigate  Goodman's 
personal  returns.  (Tr.  66-68.) 

We  turn  now  to  the  District  Court's  findings.  It 
found,  inter  alia,  that  on  April  8,  1964,  Nielsen  in- 
formed Goodman  that  he  and  Stutz  were  investigating 
Pinkerton  and  Paramount,  and  that  with  Goodman's 
permission  they  examined  the  corporation's  records 
on  April  8,  9,  and  21,  and  on  April  21  took  some  of 
the  records  with  them,  leaving  a  receipt.  (I-B  R.  249- 
250.)  Goodman  agreed  with  these  findings  (Tr.  297- 
300),  and  his  only  cavil  now  is  that  he  allegedly 
thought  that  the  agents  were  merely  conducting  an 
audit,  that  he  did  not  know  the  role  of  a  Special 
Agent,  and  that  he  was  not  advised  of  any  consti- 
tutional rights  (e.g.,  Br.  24,  50).  Nielsen  agreed  that 
he  gave  no  warning  of  constitutional  rights,  but  testi- 
fied that  he  explained  the  difference  between  an  In- 
ternal Revenue  Agent  and  a  Special  Agent.  (Tr.  24- 
30.)  On  either  of  these  versions  of  the  events  of  April, 
1964,  obviously  no  violation  of  anyone's  constitutional 
rights  occurred.  Neither  a  corporation  nor  its  officer 
in  possession  of  its  records  may  refuse  to  produce  the 
records  of  the  corporation,  whether  such  records  may 
incriminate  the  corporation  or  the  officer  or  both.  See, 
e.g.,  Wilson  v.  United  States,  221  U.S.  361 ;  Wheeler 
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V.  United  States,  226  U.S.  478;  United  States  v. 
White,  322  U.S.  694. 

Since  neither  Goodman  nor  the  corporation  had  any 
right  to  prevent  the  examination  of  the  corporate  rec- 
ords, obviously  there  was  no  occasion  to  warn  Good- 
man of  his  personal  privilege  against  self-incrimina- 
tion or  right  to  counsel.  A  warning  of  the  latter  right 
was  adopted  as  a  rigid  requirement  in  Miranda  v. 
Arizona,  384  U.S.  436,  but  only  as  a  means  of  forti- 
fying the  free  choice  envisaged  by  the  self-incrimina- 
tion privilege  (in  situations  where  an  accused  person 
— i.e.,  one  whom  the  police  are  seeking  to  incriminate 
— is  subjected  to  the  pressures  of  an  in-custody  inter- 
rogation.) Here,  there  was  no  self-incrimination 
privilege  to  be  thus  fortified  or  supplemented;  fur- 
thermore, Goodman  was  not  under  arrest  and  was 
not  an  accused  person.  Cf.  Kohatsu  v.  United  States, 
351  F.  2d  898  (C.A.  9th),  certiorari  denied,  June  20, 
1966  (34  U.S.  Law  Week  3429).  Indeed,  Goodman 
was  not  even  under  investigation,  according  to  the 
District  Court's  findings  and  the  agents'  testimony, 
and  appellants  do  not  seriously  contend  otherwise. 
But  even  if  the  opposite  were  supposed,  neither  Good- 
man nor  the  corporation  (Paramount)  suffered  any 
loss  of  rights,  since  neither  had  any  right  to  withhold 
the  corporate  records  from  the  agents'  examination. 

After  the  events  of  April,  1964,  no  records  of  any 
kind  were  seen  until  December  18,  1964.  (I-B  R.  250; 
Tr.  37,  43-44.)  On  that  day  the  agents  returned  for 
a  further  examination  of  Paramount's  records,  be- 
cause they  had  discovered  that  Pinkerton  had  contin- 
ued to  do  business  with  Paramount  even  after  1962, 
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although  Goodman  apparently  had  held  the  dominant 
or  active  role  in  the  corporation  since  March,  1962. 
(I-B  R.  250;  Tr.  37-43,  320-324,  363.)  For  the  rea- 
son stated,  current  or  post-1962  corporate  records 
were  examined  and  taken,  with  Goodman's  permission. 
(I-B  R.  250;  Tr.  40,  44.)  On  these  facts,  for  the  same 
reasons  as  stated  above,  no  warnings  of  constitutional 
rights  were  required,  since  only  corporate  records 
were  examined  or  taken.  True,  Goodman  strongly 
voices  his  suspicion  that  the  agents  already  had  their 
eyes  on  him  (Br.  32),  but,  if  so,  the  fact  is  immater- 
ial. A  corporate  officer  has  no  right  to  withhold  corpo- 
rate records  relevant  to  a  lawful  federal  tax  investi- 
gation, no  matter  who  ultimately  may  be  incriminated. 
See,  e.g.,  Wilson  v.  United  States,  supra. 

On  December  21,  1964,  the  agents  took  more  of 
Paramount's  books,  with  Goodman's  permission.  (I-B 
R.  251.)  The  situation  was  not  different  from  that 
of  December  18,  except  that  on  December  21  the 
agents  also  inquired  into  Goodman's  personal  tax 
liabilities  and  asked  to  see  his  personal  cancelled 
checks   (matters  to  be  discussed  separately,  infra). 

Next,  the  corporate  records  of  Frigid  were  ex- 
amined on  December  30,  1964,  and  on  January  4,  5, 
6,  7,  8,  11,  and  12,  1965.  (I-B  R.  252-253.)  Goodman 
testified  that  no  warnings  of  constitutional  rights 
were  given  at  any  time,  and  that  only  on  January  8 
did  he  at  last  learn,  during  a  stormy  interview,  that 
he  had  become  the  target  of  the  investigation.  (Tr. 
310-314,  319-320,  354.)  Yet  according  to  his  own 
testimony  he  was  the  president  and  sole  stockholder  of 


30 

Frigid  (Tr.  296,  324),  and  the  record  shows  no  in- 
terest of  Pinkerton  in  that  corporation  at  any  time. 

Clearly,  for  the  reasons  already  stated,  no  consti- 
tutional rights  were  violated  since  only  corporate 
records  were  involved.  Appellants  cite  (Br.  21,  24) 
Gouled  V.  United  States,  255  U.S.  298,  where  evi- 
dence was  suppressed  because  the  complainant  was 
deceived  into  admitting  to  his  premises  an  old  friend, 
not  known  by  him  to  be  now  a  Government  agent, 
and  the  ostensible  friend  then  secretly  removed  the 
complainant's  private  (not  corporate)  papers.  But  in 
the  instant  case,  if  Goodman  thought  that  Nielsen 
and  Loebig  were  investigating  only  Pinkerton  (an 
incredible  supposition),  his  misapprehension  was  of 
no  moment,  since  neither  he  nor  the  corporation  had 
any  right  to  prevent  the  examination,  no  matter  who 
might  be  incriminated.  To  be  sure,  a  corporation 
need  not  submit  to  an  unconsented  breaking  and 
entering  into  its  premises  and  the  rifling  of  its  rec- 
ords. Silverthorne  Lumber  Co.  v.  United  States,  251 
U.S.  385.  But  we  submit  that  Government  agents 
who  identify  themselves  as  such  and  examine  corpo- 
rate records  with  peiTnission  obviously  commit  no 
unreasonable  search  and  seizure,  even  if  a  corporate 
officer  may  later  and  irrelevantly  claim  that  he 
thought  that  an  examination  of  his  wholly  owmed  cor- 
poration was  solely  in  furtherance  of  an  investigation 
of  some  other  person  wholly  unconnected  with  the 
corporation.  If  Goodman  thought  any  such  thing,  the 
agents  certainly  were  entitled  to  assume  otherwise. 
If  the  ownership  status  of  Frigid  did  not  clinch  the 
point,  the  record  also  contains  the  receipt  given  on 
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December  23,  1964,  for  Goodman's  personal  cancelled 
checks,  bearing  the  words  "Documents  submitted  in 
re:  Jack  Goodman."  (Pltf.  Ex.  4,  I-A  R.  64;  Tr.  78- 
79.)  This  receipt  was  handed  to  Goodman  personally 
on  December  23,  1964,  as  Goodman  himself  admitted. 
(Tr.  340-341.) 

Goodman  also  contends  that  he  was  deceived  be- 
cause he  was  never  told  that  the  investigation  was  a 
"criminal  investigation."  (Br.  22.)  However,  even 
where  oral  admissions  or  personal  records  (as  to 
which  the  self-incrimination  privilege  can  be  invoked) 
are  obtained  by  a  Special  Agent  during  a  tax  investi- 
gation, absent  elements  of  fraud  and  deception  the 
agent  is  not  required  to  warn  the  taxpayer  that  he  is 
investigating  the  possibility  of  criminal  fraud;  nor  is 
he  required  to  warn  the  taxpayer  that  his  statements 
or  documents  can  be  used  against  him  in  a  criminal 
case;  the  oral  admissions  and  personal  records  are 
usable  for  all  subsequent  tax  purposes  (civil  and  crim- 
inal) if,  in  fact,  the  admissions  were  voluntarily  made 
and  the  records  voluntarily  delivered  to  an  identified 
investigating  agent  of  the  internal  Revenue  Sei^vice. 
Kohatsii  V.  United  States,  supra;  Greene  v.  United 
States,  296  F.  2d  841,  843  (C.A.  2d),  vacated  and 
remanded  on  other  grounds,  369  U.S.  403;  Montgom- 
ery V.  United  States,  203  F.  2d  887,  893  (C.A.  5th) ; 
United  States  v.  Burdick,  214  F.  2d  768,  773-774 
(C.A.  3d),  vacated  and  remanded,  348  U.S.  905, 
affirmed  on  remand,  221  F.  2d  932,  certiorari  denied, 
350  U.S.  831;  Uiiited  States  v.  Sclafani,  265  F.  2d 
408,  414-415  (C.A.  2d),  certiorari  denied,  360  U.S. 
918;  Turner  v.  United  States,  222  F.  2d  926,  931- 


32 

932  (C.A.  4th),  certiorari  denied,  350  U.S.  831.  See 
also  (although  not  involving  Special  Agents)  Hanson 
V.  United  States,  186  F.  2d  61,  64-66  (C.A.  8th), 
and  Scanlon  v.  United  States,  223  F.  2d  382,  384-385 
(C.A.  1st). 

A  fortiori,  insofar  as  the  corporate  records  of 
Paramount  and  Frigid  are  concerned,  the  agents  were 
not  required  to  advise  Goodman  that  a  criminal  in- 
vestigation or  fraud  investigation  was  underway, 
since  neither  he  nor  the  corporations  had  any  right  to 
refuse  to  produce  those  records,  regardless  of  who 
might  be  incriminated. 

In  short,  no  violation  of  any  constitutional  rights 
occurred  with  respect  to  the  examining,  copying,  or 
taking  of  the  corporate  records  of  Paramount  and 
Frigid,  in  light  of  the  findings  of  fact  made  by  the 
District  Court;  and  the  conclusion  must  be  the  same 
even  if  Goodman's  version  of  events  is  taken  as 
correct. 

B.    Goodman's  private  papers 

Nothing  remains  to  be  considered  except  Goodman's 
delivery  of  his  personal  cancelled  checks  to  the  agents 
on  December  23,  1964.  (I-B  R.  252.)  The  District 
Court  found  (I-B  R.  251-252),  in  accordance  with 
Nielsen's  testimony  (Tr.  53-79),  that  after  returning 
from  Paramount  on  December  18,  1964,  Nielsen  was 
given  a  preliminary  assignment  to  investigate  Good- 
man, and  that  on  December  21,  Nielsen  (after  identi- 
fying himself  by  his  title  and  showing  his  commis- 
sion) told  Goodman  that  now  his  personal  income  tax 
returns  were  under  investigation  and  advised  Good- 
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man  of  the  privilege  against  self-incrimination  and 
the  right  to  have  an  attorney  present.  Goodman  stated 
that  he  understood  his  rights  and  identified  six  per- 
sonal income  tax  returns.  He  agreed  to  make  his  per- 
sonal cancelled  checks  available,  after  being  told  that 
he  was  not  obliged  to  do  so.  On  December  23,  1964, 
Goodman  delivered  the  checks  to  the  agents  at  Para- 
mount and  received  a  receipt  made  out  "In  Re  Jack 
Goodman."  On  the  basis  of  the  foregoing  findings 
of  fact,  obviously  no  constitutional  rights  were  vio- 
lated. Being  fully  advised  of  his  rights,  and  with  two 
days  in  which  to  decide  whether  to  consult  an  at- 
torney, Goodman  voluntarily  handed  over  his  checks. 
Since  the  court's  findings  were  fully  supported  by 
competent  evidence,  there  should  be  no  need  to  dwell 
now  upon  the  different  set  of  facts  alleged  by  Good- 
man, except  for  his  contentions  that  the  findings  are 
clearly  erroneous  (Br.  25-42)  and  that  the  case  should 
be  remanded  for  the  enforcement  of  his  subpoenas 
(Br.  14-21).^ 

Appellants'  contentions  are,  in  substance,  that  on 
December  21  and  December  23,  1964,  he  still  be- 
lieved that  the  agents  were  investigating  only  Pinker- 
ton,  or  Pinkerton  and  Paramount;  that  the  agents 
never  informed  him  to  the  contrary  until  Januaiy  8, 
1965;  that,  furthermore,  he  did  not  know  what  the 
functions  of  a  special  Agent  were,  or  that  fraud  or 
crime  was  the  subject  of  the  investigation;  and  that 
he  was  never  at  any  time  advised  of  the  privilege 


"  We  discuss  the  matter  of  the  subpoenas  under  Pai-t  III, 
infra. 
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against  self-incrimination  or  the  right  to  counsel.  He 
also  contends  (Br.  32)  that  Nielsen  had  decided  to 
investigate  him  as  early  as  November,  1964.  Other- 
wise stated,  the  contentions  are  that  evidence  derived 
from  Goodman's  personal  cancelled  checks  should  be 
suppressed  ( 1 )  because  he  was  deceived  into  believing 
that  only  Pinkerton  was  under  investigation,  with  the 
result  that  there  was  a  taking  without  his  consent 
and  hence  an  unreasonable  search  and  seizure;  (2) 
because  he  was  not  informed  that  the  possibility  of 
fraud  or  crime  was  under  investigation,  with  the 
same  result  just  stated;  and  (3)  because  he  was  not 
warned  of  the  privilege  against  self-incrimination  or 
the  right  to  counsel. 

As  for  the  first  contention,  the  answer  is  that  the 
District  Court  found  that  Goodman  was  told  on  De- 
cember 21  that  he  was  then  under  investigation,  dur- 
ing the  same  meeting  when  he  was  asked  to  produce 
the  checks.  (I-B  R.  251.)  Furthermore,  as  previously 
submitted,  supra,  Goodman's  contrary  testimony  is, 
on  its  face,  incredible.  Admittedly,  on  December  21 
Nielsen  (for  the  first  time)  showed  Goodman  his 
personal  income  tax  returns  and  asked  him  to  identify 
them,  and  then  asked  whether  Goodman  would  per- 
mit him  to  examine  his  personal  cancelled  checks.  No 
claim  is  made  that  only  certain  checks  were  asked  for, 
which  might  somehow  pertain  to  Pinkerton.  Under 
these  circumstances,  it  is  hardly  likely  that  Goodman 
could  have  supposed  that  Pinkerton  alone  was  the  sub- 
ject of  the  agents'  investigation,  even  if  it  were  as- 
sumed that  Nielsen  said  nothing  about  any  purpose 
to  examine  into  the  correctness  of  Goodman's  returns. 
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Furthermore,  even  if  it  were  assumed,  arguendo, 
that  Goodman  did  imagine  that  the  agents  were  not 
interested  in  him  or  his  returns,  Nielsen  could  have 
been  in  no  position  to  realize  that  Goodman  had  any 
such  belief,  since  the  mere  act  of  showing  Goodman 
his  returns  and  asking  for  his  personal  cancelled 
checks  would  seem  to  be  sufficient  to  inform  any  or- 
dinaiy  taxpayer  that  his  tax  returns  and  his  tax  lia- 
bilities were  under  scrutiny.  The  short  of  the  matter, 
however,  is  that  it  is  difficult  to  see  how  Nielsen  could 
have  inquired  for  the  first  time  into  Goodman's  per- 
sonal returns  and  checks  without  making  some  expla- 
nation, and  certainly  the  District  Court  was  fully 
justified  in  rejecting  Goodman's  testimony  (Ti\  304- 
306)  that  he  (Goodman)  asked  no  questions  and  that 
no  explanation  was  given. 

The  second  contention  is  that  Goodman  was  not 
informed  that  the  possibility  of  fraud  or  crime  w^as 
under  investigation.  As  already  shown  (under  Part 
A,  supra),  it  is  well  established  that  a  Special  Agent 
is  not  required  to  give  any  such  explicit  advice,  it 
being  sufficient  if  the  taxpayer's  giving  of  state- 
ments or  the  production  of  documents  is  entirely 
voluntary.  There  is  no  deception  and  no  resulting  ab- 
sence of  consent,  although  the  role  of  a  Special  Agent 
is  not  explained,  because  any  ordinaiy  taxpayer  un- 
doubtedly realizes  that  tax  investigators  will  explore 
or  take  note  of  every  aspect  of  his  returns,  and  surely 
will  inquire  into  the  reason  for  false  deductions  or 
unreported  income  and  into  the  question  of  whether 
the  discrepancies  were  willful  or  merely  inadvertent. 
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That  is  the  rationale  of  the  cases  previously  cited. 
See,  e.g.,  Kohatsu  v.  United  States,  supra;  United 
States  V.  Sclafani,  supra. 

The  third  contention  is  that  Goodman  was  not 
advised  of  the  privilege  against  self-incrimination  or 
of  the  right  to  counsel.  The  District  Court  found, 
however,  that  he  was  advised  of  both  rights  on  De- 
cember 21,  when  he  agreed  that  he  would  make  his 
personal  cancelled  checks  available.  (I-B  R.  251.) 
Furthermore,  there  would  have  been  no  unreason- 
able search  and  seizure,  and  hence  no  right  to  sup- 
press,* even  if  the  facts  were  assumed  to  be  otherwise. 
In  Kohatsu  v.  United  States,  supra,  the  same  conten- 
tion was  made  (see  351  F.  2d  p.  899),  but  this  Court 
held  that  the  taxpayer's  documents  were  admissible 
at  the  taxpayer's  trial  for  tax  evasion  even  though 
the  agents  (including  a  Special  Agent)  had  obtained 
them  from  the  taxpayer  without  advising  him  of  the 
privilege  against  self-incrimination  or  the  right  to 
counsel.  This  Court,  distinguishing  Escobedo  v. 
Illinois,  378  U.S.  478,  noted  (p.  901)  that  in  Kohatsu 
the  accusatorial  stage  had  not  been  reached,  since 
the  agents  (as  in  any  tax  investigation)  were  not 
seeking  to  identify  a  person  in  custody  as  the  per- 
petrator of  an  unsolved  crime,  but  were  investigating 
to  determine  "whether  in  fact  any  crime  had  been 


8  Rule  41(e)  of  the  Federal  Rules  of  Criminal  Procedure, 
supra  is  based  upon  violations  of  the  Fourth  Amendment 
right.  See,  also,  Centracchio  v.  Garrity,  198  F.  2d  382  (C.A. 
1st) ,  certiorari  denied,  344  U.S.  866 ;  Biggs  v.  United  States, 
246  F.  2d  40  (C.A.  6th),  certiorari  denied,  355  U.S.  922; 
of.  In  re  Fried,  161  F.  2d  453  (C.A.  2d). 
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committed."  In  the  instant  case,  obviously  Special 
Agent  Nielsen  was  engaged  in  the  same  task.  Indeed, 
he  was  merely  commencing  his  investigation  of  Good- 
man, since  he  never  obtained  any  of  Goodman's  per- 
sonal records  (the  personal  cancelled  checks)  until 
December  23  (I-B  R.  252),  and  even  on  December  18 
he  had  been  given  only  a  preliminary  assignment  to 
investigate  to  see  whether  a  full  investigation  of 
Goodman  might  be  warranted  (Tr.  53-54,  64). 

In  short,  this  third  contention,  like  the  second,  is 
entirely  governed  by  Kohatsu.  Furthermore,  in  Mir- 
anda V.  Arizona,  swpi^a,  the  Supreme  Court  said  noth- 
ing which  would  tend  to  support  a  contrary  result. 
The  entire  thrust  of  Miranda  was  directed  toward 
confessions  and  admissions  which  are  not  truly  volun- 
tary because  made  by  a  person  in  custody  or  under 
some  kind  of  restraint.  As  the  Court  said  (384  U.S., 
p.  478),  "Volunteered  statements  of  any  kind  are  not 
barred  by  the  Fifth  Amendment  and  their  admissi- 
bility is  not  affected  by  our  holding  today."  In  the 
instant  case,  Goodman's  production  of  his  personal 
cancelled  checks  was  completely  voluntary,  even  on 
the  basis  of  his  own  testimony  (except  for  his  claim 
of  deceit,  already  dealt  with,  supi^a).  He  was  asked 
for  his  checks  on  December  21,  and  on  December  23 
he  turned  them  over  to  the  agents  at  his  office.  (I-B 
R.  251-252.)  He  was  entirely  free  to  see  an  attorney, 
or  to  delay  as  long  as  he  liked  in  the  matter  of  finding 
or  delivering  the  checks.  It  is  significant,  in  this  re- 
gard, that  even  after  Goodman  had  retained  counsel, 
the  latter  made  additional  personal  cancelled  checks 
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available  to  the  agents  and  cooperated  with  them  as 
late  as  June,  1965. 

In  sum,  there  was  no  violation  of  constitutional 
rights  with  respect  to  any  of  the  records,  papers, 
checks,  or  other  documents  involved  in  this  case. 

Ill 

The  District  Court  Did  Not  Err  in  Denying  Enforcement 
of  Appellants'  Subpoenas 

Appellants  contend  (Br.  14-21)  that  the  District 
Court  erred  in  granting  appellees'  motion  to  quash 
appellants'  subpoenas  duces  tecum.  These  subpoenas 
called  for  the  production  of  all  notes,  memoranda,  and 
reports  of  interviews  with  appellant  Goodman  and 
appellants'  employees  and  of  conferences  or  discus- 
sions between  the  investigating  agents  and  their  su- 
periors concerning  the  investigation  of  appellants  and 
of  Pinkerton,  the  work  diaries  and  work  attendance 
records  of  Special  Agent  Nielsen  and  Internal  Reve- 
nue Agent  Loebig,  and  Internal  Revenue  Service 
policy  memoranda  and  internal  manuals  concerning 
fraud  investigations.  (I-B  R.  178-187,  259-266.)  Ap- 
pellants contend  (Br.  16-18)  that  the  production  of 
this  material  would  have  aided  them  in  showing  (1) 
that  no  admonition  of  constitutional  rights  was  given ; 
(2)  the  exact  time  when  the  investigation  first  in- 
cluded Goodman;  (3)  that  the  investigation  was  a 
criminal  investigation  from  its  inception  and  "was 
never  concerned  with  anyone's  civil  tax  liabilities" 
(Br.  17) ;  and  (4) — actually  a  point  subsidiary  to 
(2),  supra — "that  the  case  assignment  sheet  (dated 
December  18,  1964)    (Exhibit  8)   was  actually  pre- 
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pared  prior  to  the  interview  of  Mr.  Goodman  on  this 
day"  (Bi-.  18). 

Clearly,  the  District  Court  did  not  err  in  quashing 
the  subpoenas,  because  it  was  completely  unreasonable 
to  expect  that  the  proposed  fishing  expedition  would 
produce  any  relevant  evidence.  We  turn  to  examine 
appellants'  alleged  purposes.  (Br.  16-18.) 

First,  they  seek  to  justify  the  subpoenas  by  saying 
that  the  memoranda,  reports,  diaries,  etc.,  might  aid 
them  in  proving  that  no  admonition  of  constitutional 
rights  was  given.  (Br.  16.)  We  have  already  shown, 
however,  that  no  such  admonition  was  required,  even 
as  to  Goodman's  personal  cancelled  checks,  since  his 
delivery  of  the  checks,  on  the  undisputed  facts,  was 
completely  voluntary. 

Secondly,  appellants  contend  that  the  material 
sought  by  the  subpoenas  would  show  that  Goodman 
"was  the  subject  of  a  criminal  investigation  prior  to 
December  21,  1964"  (Br.  17),  indeed,  prior  to  De- 
cember 18,  1964  (Br.  18).  But  even  if  that  were 
shown,  the  fact  would  be  immaterial.  No  matter  when 
Goodman  came  under  investigation  with  respect  to 
the  possibility  of  his  having  perpetrated  fraud  or 
having  committed  crime,  nothing  which  he  could  have 
withheld  was  obtained  by  the  agents  until  December 
23,  when  he  turned  over  his  personal  cancelled  checks. 
As  to  whether  he  was  then  the  subject  of  a  special 
agent's  investigation,  there  is  no  dispute. 

Thirdly,  appellants  contend  that  the  subpoenas,  if 
honored,  would  show  "that  this  investigation  *  *  * 
was  a  criminal  investigation  from  its  inception  and 
was  never  concerned  with  anyone's  civil  tax  liabili- 
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ties."  (Br.  17.)  But  it  may  be  conceded  that,  like  any 
special  agent,  Nielsen  was  concerned  with  the  possi- 
bility that  fraud  and  even  criminal  activity,  first  with 
respect  to  Pinkerton  and  then  with  respect  to  Good- 
man, might  ultimately  be  disclosed.  The  agents  here 
were  identified  from  the  outset;  their  duties  require 
no  redundant  proof.  See  Kohatsu  v.  United  States, 
supra;  Boren  v.  Tucker,  239  F.  2d  767  (C.A.  9th)  ; 
United  States  v.  Lipshitz,  132  F.  Supp.  519,  521 
(E.D.  N.Y.) ;  Notice,  Treasuiy  Department,  Internal 
Revenue  Service — Organization  and  Functions,  Sec. 
1118.6  (26  Fed.  Register,  Part  7,  pp.  6372,  6393). 
The  imposition  of  civil  fraud  penalties  and  the  estab- 
lishment of  criminal  liability  as  ultimate  theoretical 
possibilities  of  course  require  investigation  into  true 
basic  tax  liability. 

To  require,  in  the  circumstances  of  this  case,  the 
enforcement  of  the  subpoenas  here  involved  in  effect 
would  permit  appellants,  by  merely  voicing  suspi- 
cions "  when  no  criminal  proceedings  are  pending,  to 
obtain  more  than  the  recently  liberalized  Federal 
Rules  of  Criminal  Procedure  allow  a  defendant  under 
indictment  to  obtain  by  way  of  discovery.  Rule  16(b) 
of  those  rules,  as  amended,  effective  July  1,  1966,  pro- 
vides that  the  discovery  permitted  by  that  rule,  ex- 
cept for  reports  of  medical  or  scientific  examina- 
tions— 


8  Compare  Laivn  v.  United  States,  355  U.S.  339,  where  the 
Court  held  that  the  trial  court  in  a  criminal  case  was  not  re- 
quired to  conduct  a  full-dress  hearing  based  on  the  defendants' 
suspicion  that  evidence  obtained  in  violation  of  constitutional 
rights  had  been  presented  to  the  grand  jury. 
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does  not  authorize  the  discovery  or  inspection  of 
reports,  memoranda,  or  other  internal  govern- 
ment documents  made  by  government  agents  in 
connection  with  the  investigation  or  prosecution 
of  the  case,  or  of  statements  made  by  govern- 
ment witnesses  or  prospective  government  wit- 
nesses (other  than  the  defendant)  to  agents  of 
the  government  except  as  provided  in  18  U.S.C. 
§  3500. 

CONCLUSION 

For  the  foregoing  reasons,  either  this  appeal  should 
be  dismissed  or  the  order  of  the  District  Court  should 
be  affirmed. 
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APPELLANTS'  REPLY  BRIEF 


PRELIMINARY  STATEMENT 
Appellants  will  utilize  their  opportunity  to 
file  this  Reply  Brief  by  analyzing  and  refuting 
appellees'  arguments  as  set  forth  in  the  Brief  for  the 
appellees  (hereinafter  "Appellees'  Brief")  and  by 
summarizing  appellants'  various  arguments. 


JURISDICTION 
A.   The  District  Court  Had  Jurisdiction. 

Appellees  suggest  that  it  would  have  been 
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proper  for  the  District  Court  to  have  dismissed  the  present 
action  on  the  grounds  of  prematurity.   Not  only  is  this 
contention  irrelevant  to  these  proceedings,  but  the 
authorities  cited  by  appellees  are  either  dictum,  (Hill  v. 
United  States,  346  F.2d  175  (9th  Cir .  1965)),  inapplicable 
and  distinguishable  (Reisman  v.  Caplin,  375  U.S.  440,13 
AFTR  2d  457  (1964)),  or  sufficiently  indefinite  so  as 
to  deprive  the  case  of  any  precedent  value  (Gentilli  v. 
Caplin,  D.C.  Cir.,  decided  March  3,  1964  (64-2  U.S.T.C. 
=.19779)). 

To  the  contrary,  there  is  substantial  authority 
to  the  effect  that  a  motion  to  suppress  may  be  brought 
prior  to  indictment.   See  e.g.,  DiBella  v.  United  States, 
369  U.S.  121  (1962):  Go-Bart  Importing  Co.  v.  United  States, 
382  U.S.  344,  355  (1931);  Hof fritz  v.  United  Statas,  240 
F.2d  109  (9th  Cir.  1956);  In  Re  Fried,  161  F.2d  453, 
458-459  (2d  Cir.  1947);  Smith  v.  Katzenbach,  351  F.2d  810 
(D.C.  Cir.  1965). 

B.   The  Judgment  Of  The  District  Court  Is  A 

Final,  Appealable  Order. 

Appellees  argue  that  the  decisions  in  Hill 

and  DiBella  bar  this  appeal.   A  careful  examination  of 

these  decisions  and  the  factual  distinctions  between  them 

and  the  case  presently  before  this  Court  establishes  that 

the  judgment  of  the  district  court  was  a  final,  appealable 

order . 
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Prior  to  DiBella,  there  V7ere  many  cases  holding 
that  preindictment  motions  seeking  the  return  of  property 
unlawfully  obtained  and  its  suppression  as  evidence  in 
any  future  criminal  proceeding  were  appealable.   See  e.g., 
Perlman  v.  United  States,  247  U.S.  7  (1917);  Burdeau  v. 
McDowell,  256  U.S.  465  (1920);  Lapides  v.  United  States, 
215  F.2d  253,  254-55  (2d  Cir.  1954);  In  Re  Fried,  supra; 
In  Re  Sana  Laboratories,  115  F.2d  717,  718  (3rd  Cir,  1940); 
Dowling  V.  Collins,  10  F.2d  62  (6th  Cir.  1926).   This  same 
principle  was  followed  in  this  Circuit.   In  United  States  v 


Rosemvasser,  145  F.2d  1015,  1016-17  (9th  Cir.  1944),  this 
Court  stated  that: 

"where  no  criminal  action  against  him 
is  pending  at  the  time  the  moving  party 
institutes  a  proceeding  to  suppress  evidence, 
the  proceeding  is  considered  an  independent 
suit  in  equity  and  the  court's  order  therein 
is  appealable  as  a  final  decision." 
See  also,  We  Id  on  v..  United  States,  196  F.2d  874,  875  (9th 
Cir.  1952);  Freeman  v.  United  States,  160  F.2d  69  (9th  Cir. 
1946). 

In  DiBella,  the  Supreme  Court's  primary  con- 
sideration V7as  the  distinction  between  motions  for  the 
suppression  of  evidence  which  were  made  while  there  was  a 
criminal  prosecution  _in  esse  and  independent  civ  _ 
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proceedings  seeking  the  return  of  illegally  seized  property 

which  were  instituted  while  there  was  no  criminal  prosecution 

±n   esse.   After  examining  the  policy  considerations  against 

allowing  appeals  during  the  course  of  criminal  proceedings, 

the  Supreme  Court  formulated  the  following  standard: 

"When  at  the  time  of  ruling  there  is 

outstanding  a  complaint,  or  a  detention 

or  release  on  bail  following  arrest,  or 

an  arraignment,  information,  or  indictment-- 

in  each  such  case  the  order  on  a  suppression 

motion  must  be  treated  as  'but  a  step  in 

the  criminal  case  preliminary  to  the  trial 

thereof.'"   369  U.S.  at  131.  (Emphasis  supplied.) 

In  the  absence  of  all  of  the  above  factors,  it 

must  logically  follow  that  there  is  no  prosecution  ^^n  esse 

and  hence,  an  independent  proceeding. 

In  order  to  assist  in  the  determination  of 

whether  the  proceeding  was  an  independent  proceeding,  the 

Supreme  Court,  in  addition  to  its  requirement  that  there 

be  no  criminal  prosecution  _in  esse,  imposed  a  further 

requirement  that  the  motion  seek  solely  the  return  of 
property  as  distinguished  from  the  suppression  of  evidence. 

In  Hill,  this  Court  approved  the  following  para- 
phrasing of  DiBella : 

"  'DiBella  requires  both  a  request  for 
return  of  property  and  independence  from 
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the  criminal  case  before  the  order 
denying  return  becomes  appealable.'" 
(Emphasis  in  original.)  346  F.2d  at  178. 
Although  the  facts  in  Hill  clearly  established 
"independence  from  the  criminal  case",  i.e.,  no  prosecution 
in  esse,  this  Court  held  that  since  all  of  Dr.  Hill's 
books  and  records  had  been  returned,  the  motion  constituted 
merely  a  motion  to  suppress  and,  as  such,  did  not  meet 
the  requirements  of  DiBella . 

In  the  instant  case,  appellants'  independent 
civil  action,  which  was  commenced  before  the  initiation 
of  any  criminal  proceedings,  was  brought  as  an  action 
seeking  return  of  all  property  which  was  unlawfully  taken. 
The  fact  that  the  originals  of  the  books,  records  and 
other  documents  were  returned  (after  the  commencement  of 
these  proceedings)  does  not  constitute  a  return  of  all  of 
appellants'  property  since  extensive  copies  were  m.ade 
without  appellants'  knowledgeable  approval  while  the 
books,  records  and  other  documents  were  in  the  possession 
of  the  government  agents.   That  these  copies  constitute 
the  property  of  appellants  and  are  recoverable  by  them 
cannot  be  questioned.   As  Judge  Learned  Hand  stated  in 
United  States  v.  Kraus,  270  Fed.  578,  580  (S.D.N.Y.  1921): 
"The  law  in  cases  of  unlawful  searches 
is  now  well  settled  .  ,  .  .When  seized  they 
[the  documents]  must  be  returned,  with  them 
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all  copies  taken  xvhile  the  officers 
retained  their  illegal  possession." 
(Emphasis  supplied.) 
And  in  Rosenwasser,  this  Court  stated,  at  1017-18: 
'"The  essence  of  a  provisions  for- 
bidding the  acquisition  of  evidence  in  a 
certain  way  is  that  not  merely  evidence 
so  acquired  shall  not  be  used  before  the 
Court  but  that  it  shall  not  be  used  at 
all.'   We  think  the  same  theory  applies 
to  that  part  of  the  order  in  the  instant 
case  requiring  the  officers  and  agents  of 
the  Wage  and  Hour  Division  to  return  any 
copies  or  information  obtained  from  the 
property  illegally  seized  and  requiring 
the  United  States  to  refrain  from  using 
any  data  so  obtained."   (Emphasis  supplied.) 
See  also  Silverthorne  Lumber  Co.  v.  United  States,  251  U.S 
385  (1920).   Although  the  Court  in  Hill  discussed  the 
effect  of  the  copies  in  the  possession  of  the  government, 
the  motion  in  that  case  could  not  validly  seek  the  return 
of  copies  since,  by  voluntary  arrangement  and  with  court 
approval,  the  parties  "permitted  the  government  first  to 
make  copies  of  what  it  deemed  relevant."   346  F.2d  at  177. 
(Emphasis  supplied.) 

The  instant  case  is  markedly  different  from  Hill 
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since  there  was  never  any  voluntary  arrangement  V7hich 
permitted  the  government  to  copy  appellants'  records. 

Appellees  contend  that  since  appellants'  original 
books  and  records  have  been  returned  they  should  not 
complain  merely  because  copies  have  been  made  thereof  by 
appellees.   If  this  position  is  accepted  it  would  mean  that 
government  agents  would  be  free  to  break  into  a  person's 
home  without  a  valid  warrant  while  he  is  absent  and  photo- 
copy his  records  without  removing  them  from  the  premises. 
If  this  conclusion  is  not  patently  wrong,  search  warrants 
will  become  a  thing  of  the  past.   It  must  follow,  especially 
since  under  section  1732  of  Title  28  of  the  United  States 
Code,  photocopies  are  as  equally  admissible  as  originals, 
that  copies  of  appellants'  records  are  as  much  their 
property  as  the  originals  from  which  they  were  produced, 

Zamaroni  v.  Philpott,  346  F.2d  365  (7th  Cir.  1965). 

and  Kennedy  v.  Coyle,  352  F.2d  867  (7th  Cir.  1965),  cited 

by  appellees  at  p.  24,  footnote  6  are  totally  inapplicable 

since  they  are  concerned  solely  with  judicial  interference 

in  civil  adminstrative  procedures. 

Therefore,  since  there  is  no  prosecution  _in  esse 

and  since  appellants  are  seeking  the  return  of  property, 

not  only  is  the  philosophy  of  DiBella  clearly  met,  but 

this  Court's  interpretation  of  DiBella  as  set  forth  in  Hill 

is  likewise  satisfied. 

It  is  further  significant  to  note  that  had 
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appellants  refused  to  produce  the  books  and  records 
2  i  requested  and  the  government  proceeded  in  accordance  with 
section  7602  of  the  Internal  Revenue  Code  of  1954,  as 
amended,  appellants  could  have  appealed  from  a  District 
Court's  enforcement  of  the  subpoena.   Rule  81(a)(3),  Fed. 
R.  Civ.  P.;  Reisman  v.  Caplin,  supra .   The  right  to  appeal 
should  not  be  lost  merely  because  of  such  a  formal  dis- 
tinction. 

II 
SUBPOENAS  DUCES  TECUM 
Appellees'  argument  supporting  the  District 
Court's  granting  of  appellees'  motion  to  quash  appellants' 
subpoenas  duces  tecum  is  founded  upon  two  alternative 
theories.   First,  appellees  argue  that  the  granting  of  the 
subpoenas  would  have  violated  the  mandate  of  Rule  16(b)  of 
the  Federal  Rules  of  Criminal  Procedure,  and  second,  that 
the  subpoenas  constituted  a  mere  "fishing  expedition" 
which  would  have  produced  no  relevant  evidence.   (Appellees' 

Brief  38-40) . 

^^   Enforcement  of  Subpoenas  Duces  Tecum  In  An 
Action  Commenced  Prior  To  Indictment  Is  Governed  By  The 
Federal  Rules  of  Civil  Procedure. 

Since  all  of  the  proceedings  in  the  District 
Court  in  this  matter  occurred  prior  to  the  obtaining  of  an 
indictment,  the  Federal  Rules  of  Criminal  Procedure  are 
wholly  inapplicable.   Rather,  the  Federal  Rules  of  Civil 
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Procedure  govern  all  aspects  of  the  proceeding  below, 
including  enforcement  of  subpoenas.   In  Russo  v.  United 
States,  241  F.2d  285  (2d  Cir.  1957),  the  Court  stated: 
"Having  been  filed  before  indictment, 
this  proceeding  [referring  to  a  proceeding 
pursuant  to  Rule  41(e)  of  the  Federal  Rules 
of  Criminal  Procedure]  is  an  independent 
civil  proceeding  and  not  merely  preliminary 
to  a  criminal  action."  241  F.2d  at  287-88. 
(Emphasis  supplied.) 
See  also  Lapides  v.  United  States,  supra;  We  Id on  v.  United 
States ,  supra .   In  Greene  v.  United  States,  296  F.2d 
841  (2d  Cir.  1961),  vacated  and  remanded  on  other  grounds, 
369  U.S.  403,  the  Court  stated,  in  footnote  1,  that: 
"Presumably  proceedings  under  Rule 
41(e)  are  governed  by  the  Federal  Rules 
of  Civil  Procedure  where,  as  here,  no 
prosecution  has  yet  begun." 
As  set  forth  above,  under  the  standards  of  DiBella  there  is 
no  prosecution  in  esse   to  this  date. 

Consequently,  Rule  16(b)  of  the  Federal  Rules 
of  Criminal  Procedure  is  wholly  inapplicable. 

B.   The  Subpoenas  Comply  With  The  Federal  Rules 
Of  Civil  Procedure  And  Should  Be  Enforced. 

The  appropriate  standard  to  be  utilized  in 
determining  whether  these  subpoenas  should  be  enforced  is 
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Rule  45(b)  of  the  Federal  Rules  of  Civil  Procedure.   This 
rule  permits  the  quashing  or  modification  of  the  subpoenas 
only  if  they  are  "unreasonable  and  oppressive".   That  these 
4   subpoenas  were  not  unreasonable  nor  oppressive,  but  rather 
were  highly  relevant  and  critical  to  appellants'  case,  was 
demonstrated  in  Appellants'  Opening  Brief,  pages  14-21. 
Appellees'  contention  that  the  subpoenas  constitute 
nothing  more  than  a  mere  "fishing  expedition"  is  negated  by 
the  limited  and  non-substantive  matters  sought.   Nowhere 
do  appellants  seek  to  ascertain  the  extent  of  information 
in  the  hands  of  the  government  agents  relating  to  any  allegec 
inaccuracies  of  appellants'  tax  returns.   The  subpoenas 
request  only  non-substantive  reports  and  other  documents 
which  would  be  highly  instrumental  in  allowing  appellants 
to  dem.onstrate  that  the  required  admonition  of  constitutional 
rights  was  not  given  and  that  actual  fraud  and  deceit 
was  utilized  by  the  agents  in  securing  the  books,  records 
and  other  documents  of  appellants.   In  addition,  it  is 
believed  that  the  material  sought  will  impeach  the  testimony 

of  the  agents. 

Since  appellants  admit  that  fraud  and  deception 
constitutes  sufficient  grounds  for  the  suppression  of  all 
books,  records  and  other  documents  obtained  (appellees' 
brief,  page  31),  the  subpoenas  should  be  enforced  regardless 
of  this  Court's  decision  as  to  any  of  the  constitutional 
issues  before  it. 
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Ill 

CONSTITUTIONAL  RIGHTS  ATTACH  AT  THE  COMMENCEKENT 

OF  A  CRIMINAL  TAX  lNVi::STIGATION 

Appellants  devoted  a  major  portion  of  their 
opening  brief  to  an  analysis  of  the  application  of  certain 
constitutional  rights  to  criminal  tax  investigations,  with 
special  emphasis  upon  the  application  of  Supreme  Court's 
recent  decision  of  Miranda  v.  Arizona,  384  U.S.  436  (1966) 
and  its  underlying  philosophy.   Logically  and  rationally 
it  cannot  be  seriously  urged  today  that  the  constitutional 
guarantees  of  the  Fourth,  Fifth  and  Sixth  Amendments  do  not 
attach  at  the  commencement  of  a  criminal  tax  investigation. 
If  they  do  not  so  attach  then  taxpayers  as  a  class  will  be 
denied  rights  now  guaranteed  to  all  others. 

In  support  of  the  proposition  that  in  the  absence  c£ 
fraud  and  deception  a  special  agent  is  not  required  to 
admonish  the  taxpayer  as  to  his  constitutional  rights  under 
the  Fifth  and  Sixth  Amendments,  appellees  merely  cite, 
without  discussion,  eight  decisions  of  various  courts, 
seven  of  which  were  decided  prior  to  the  Supreme  Court's 
decision  in  Escobedo  v.  Illinois,  378  U.S.  478  (1964), 
and  all  of  which  were  decided  prior  to  the  Supreme  Court's 
decision  in  Miranda .   A  careful  review  of  these  authorities 
demonstrates  not  only  their  inapplicability  to  the  facts 
of  this  case,  but  further  that  the  bases  of  these  cases, 
in  light  of  Miranda,  are  now  clearly  erroneous. 
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In  all  of  these  eight  cases,  the  only  requirement 
which  had  to  be  satisfied  prior  to  inculpatory  statements 
being  deemed  admissible  was  whether  such  statements   were 
voluntary.   Miranda  has  completely  obliterated  this  limited 
test  and  has  set  forth  entirely  new  standards  which,  due 
to  the  widespread  misconception  of  the  distinction  between 
a  revenue  agent  and  a  special  agent,  must  be  applicable  to 
tax  investigations.   A  special  agent  is  purely  a  criminal 
investigator,   United  States  v.  Silverstein,  314  F.2d  789, 
790  (1963) ;  Russo  v.  United  States,  supra,  and  should  be 
required  to  meet  all  of  the  standards  imposed  by  Miranda  on 
other  criminal  investigators. 

IV 

THE  CORPORATE  BOOKS  AND  RECORDS  ARE  PROTECTED 
BY  THE  FIFTH  AMENDMENT'S  PRIVILEGE  AGAINST 
"SELF-  INCRIMINATION 

A  substantial  portion  of  appellees'  brief  is 
devoted  to  the  proposition  that  the  corporate  books  and 
records  and  copies  of  such  books  and  records  are  not  within 
the  scope  of  the  Fifth  Amendment  and  therefore,  need  not 
be  returned  or  suppressed.   In  advancing  this  argument, 
appellees  overlook  the  fact  that  appellants  have  con- 
sistently maintained  that  the  books  and  records  of  appellants 
were  obtained  by  the  government  agents  through  the  employment 
of  a  massive  scheme  of  fraud  and  deceit  and  that  the  Fourth 
Amendment,  with  its  prohibition  against  unreasonable 
searches  and  seizures,  has  thus  been  violated.   The 
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protection  of  the  Fourth  Amendment  extends  to  corporations. 
Silverthorne  Lumber  Co.  v.  United  States,  251  U.S.  385  (1920 

In  attempting  to  argue  against  the  applicability 
of  the  Fifth  Amendment  to  corporate  books  and  records, 
appellees  have  cited  three  cases.   Wilson  v.  United  States, 
221  U.S.  361  (1910);  Wheeler  v.  United  States,  226  U.S.  478 
(1912);  and  United  States  v.  White,  322  U.S.  694  (1944). 
These  three  cases,  the  most  recent  having  been  decided  more 
than  twenty-two  years  ago,  do  not  reflect  the  trend  of 
recent  Supreme  Court  decisions  which  expand  and  define  the 
protection  of  the  Fifth  Amendment.   See,  e.g.,  Miranda  v. 
Arizona ,  supra ;  Murphy  v.  Water  Front  Commission,  378  U.S. 
5  2  (1964).   Additionally,  these  cases  cited  by  appellees 
involved  the  application  of  the  Fifth  Amendment  to  the 
books  and  records  and  other  documents  of  large  corporations 
or  labor  unions  whose  membership  numbered  in  the  thousands. 

In  the  instant  case,  the  appellant  corporations 

had  but  one  stockholder.   Since,  by  liquidating  these 

corporations  Mr.  Goodman  could  have  operated  his  businesses 

as  sole  proprietorships,  it  seems  paradoxical  that  he 

should  be  deemed  to  have  lost  his  Fifth  Amendment  rights 

by  choosing  not  to  liquidate--a  purely  business  decision. 

If  choosing  to  operate  in  corporate  form  is  deemed  to 

deprive  an  individual  of  his  Fifth  Amendment  privileges,  it 

will  constitute  an  unwarranted  backward  step  from  the 

philosophy  of  Miranda . 
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V 
SUMMARY  OF  APPELLANTS'  ARGUMENTS 

Appellants'  first  argument  is  that  the  subpoenas 
duces  tecum  complied  with  Rule  45(b)  of  the  Federal  Rules 
of  Civil  Procedure  and  should  have  been  enforced.   Not  only 
were  the  subpoenas  reasonable  in  scope  and  not  oppressive 
but  the  material  sought  by  them  was  critical  to  the 
proving  of  appellants'  case.   Appellees'  only  arguments  in 
support  of  the  District  Court's  quashing  of  the  subpoenas 
duces  tecum  were  based  upon  the  Federal  Rules  of  Criminal 
Procedure  which  are  wholly  inapplicable. 

Appellants'  second  argument  was  that  appellants' 
books,  records  and  other  documents  were  obtained  by  a 
massive  scheme  of  fraud  and  deceit  perpetrated  by  the 
government  agents.  In  addition  to  the  usual  confusion 
in  taxpayers'  minds  about  the  nature  of  a  tax  investigation, 
this  investigation  originally  commenced  as  a  criminal 
investigation  of  a  third  party.   The  investigation  sub- 
sequently altered  its  course  so  that  it  included  appellants 
as  subjects,  and  again  was  purely  a  criminal  investigation 
from  the  outset.   Within  this  framework,  the  agents  pur- 
posefully and  intentionally  undertook  a  scheme  of  deception 
which  capitalized  upon  appellants'  confusion.   They 
deliberately  avoided  making  a  meaningful  explantion  of 
their  function  (criminal  investigators)  or  disclosing  who 
was  the  subject  of  the  investigation  at  any  given  time. 
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By  explaining  their  function  in  a  legalistic  rather  than 
in  a  meaningful  fashion,  they  deliberately  compounded 
appellants'  confusion  and  uncertainty.   They  added  to  this 
confusion  with  the  document  receipts.   If  it  is  determined 
that  the  agents'  conduct  amounts  to  fraud  or  deceit,  then 
all  of  the  material  obtained  and  copies  thereof  must  be 
returned  to  appellants  and  its  use  must  be  suppressed  in 
any  future  criminal  proceedings. 

Appellants'  third  argument  was  that  the  findings 
of  fact  and  conclusions  of  law  were  clearly  erroneous. 
The  findings  of  fact  are  based  entirely  upon  the  unsupported 
oral  testimony  of  the  government  agents,  which  testimony 
was  significantly  controverted  by  the  testimony  of 
Mr.  Goodman,  third  party  witnesses  and  appellees'  own 
documents.   Since  the  appellees  had  the  burden  to  establish 
by  clear  and  positive  evidence  that  appellants'  knowingly 
and  intelligently  waived  their  constitutional  rights,  the 
demonstrably  false  testimony  of  the  government  agents  falls 
far  short  of  satisfying  this  requirement.   Accordingly,  the 
findings  of  fact  and  conclusions  of  law  are  clearly 
erroneous  and  should  be  set  aside. 

Lastly,  appellants  argue  that  even  if  it  is 
determined  that  the  government  agents  were  not  guilty  of 
fraud  and  deceit,  all  of  the  books  and  records  obtained 
must  nevertheless  be  suppressed  as  evidence  in  any  future 
criminal  proceeding  and  all  copies  thereof  must  be  returned 
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to  appellants.   Taxpayers  have  the  same  rights  as  others 
with  respect  to  constitutional  immunities  and  privileges. 
If  these  rights  are  to  be  meaningful  they  must  be  available 
when  they  are  most  critically  needed  and  not  when  the 
investigation  has  concluded.   Under  the  appellees'  approach, 
these  rights  do  not  become  available  until  the  investigation 
has  been  concluded  and,  in  effect,  the  prosecution's  case  is 
perfected.   If  this  position  is  approved  by  this  Court 
then  appellants'  rights  and  the  rights  of  all  taxpayers 
become  a  very  hollow  thing  indeed. 

Even  if  considered  in  a  light  most  favorable  to 
appellees,  there  can  be  no  doubt  that  the  criminal 
investigation  of  Mr.  Goodman  commenced  no  later  than 
December  18,  1964.   It  has  been  conceded  that  he  was  not 
warned  or  advised  in  any  fashion  of  any  of  his  constitution- 
al rights  on  this  day.   The  entire  philosophy  of  Miranda  is 
that  admonitions  of  constitutional  rights  must  be  conveyed 
in  a  fashion  which  is  meaningful  and  understandable  to 
laymen.   The  alleged  statements  made  to  Mr.  Goodman  on 
December  21,  1964  were  ineffectual  since  he  was  unaware 
that  the  investigation  was  criminal  in  nature  and,  there- 
fore if  any  utterances  were  made,  they  were  received 
completely  out  of  perspective. 

However,  even  if  it  should  be  determined  that 
warnings  were  given  on  December  21,  1964  and  that  these 
warnings  complied  with  the  requirements  of  Miranda,  they 
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could  not  rectify  the  wrong  which  occurred  on  December  18, 
1964  since,  as  was  recently  put  in  a  very  recent  case, 
once  Mr.  Goodman  "let  the  cat  out  of  the  bag,"  he 
suffered  under  the  psychological  and  practical  dis- 
advantages of  having  done  so.   He  can  "never  get  the  cat 

back  in  the  bag".   See  People  v.  Falk,  Cal.  App.  2d 

(D.C.A.  2d  August  22,  1966). 

Since  all  of  appellants'  books,  records  and 
other  documents  were  given  without  an  adequate  understanding 
of  the  applicable  constitutional  rights,  any  waiver  of 
such  rights  was  unknowing  and  unintelligent.   Accordingly, 
all  such  material  and  copies  thereof  must  be  returned  and 
its  use  suppressed  in  any  future  proceedings. 

CONCLUSION 

Appellants  respectfully  submit  that  the  District 
Court  erred  in  granting  appellees  motion  to  quash 
appellants'  subpoenas  duces  tecum  and  that  this  case  should 
be  remanded  to  the  District  Court  with  instructions  that 
the  subpoenas  be  honored  and  further  proceedings  be  held. 

Appellants  further  submit  that  the  Judgment  of 
the  District  Court  is  erroneous  and  should  be  reversed 
and  that  this  Court  determine  that  all  of  appellants' 
books,  records  and  memoranda  were  obtained  in  violation  of 
the  Fourth,  Fifth  and  Sixth  Amendments  to  the  Constitution 
of  the  United  States,  that  all  such  material  be  suppressed  as 
evidence  in  all  future  proceedings,  and  that  all  such 
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material  and  all  copies  thereof  be  returned  to  appellants 

Respectfully  submitted, 

GOODSON  AND .HANNAM 

By       ./  h  ''  '  '  

Walter  S.  Weiss 

i^felvyn  Ma"Bon 
Counsel  for  Appellants 


I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit,  and 
that,  in  my  opinion,  the  foregoing  brief  is  in  full  com- 
pliance with  those  rules. 

7  Walter  S.  Weiss 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  20811 


Jack  Goodman,  Paramount  Ice  Cream  Corp.  and 
Frigid  Process  Co.,  appellants 

V. 

United  States  of  America,  et  al.,  appellees 


PETITION  FOR  REHEARING 


Appellees,  pursuant  to  Rule  23,  respectfully  peti- 
tion for  a  rehearing  of  the  decision  in  this  case  an- 
nounced on  November  18, 1966. 

1.  The  Court  erred  in  holding  that  the  order  of  the 
district  court  was  appealable.  The  test  by  which 
courts  determine  whether  a  proceeding  is  independ- 
ent, and  therefore  appealable,  is  essentially  practical 
and  pragmatic.  Brown  Shoe  Co.  v.  United  States, 
370  U.S.  294,  306  (1962)  ;  DiBella  v.  Umted  States, 
369  U.S.  121,  124,  129  (1962);  CarroU  v.  United 
States,  354  U.S.  394,  404,  note  17  (1957)  ;  Cohen  v. 
Beneficial  Industrial  Loan  Corp.,  337  U.S.  541,  546 
(1949);  Cobhledick  v.  United  States,  309  U.S.  323, 
324^325  (1940) ;  Cogen  v.  United  States,  278  U.S.  221, 
225  (1929).  In  this  case  all  original  documents  have 
been  returned  to  appellant.     He  has  no  need  for  the 

(1) 


copies.  His  only  purpose  of  seeking  the  ''return"  of 
the  copies,  which  were  made  by  the  Internal  Revenue 
Service  and  which  he  never  possessed,  is  to  insure 
the  suppression  of  what  is  alleged  to  be  illegally 
seized  evidence.  Where,  as  here,  the  only  x>ractical 
purpose  to  be  served  by  the  relief  requested  is  sup- 
pression of  the  Government's  evidence  in  some  future 
criminal  trial,  the  case  lacks  that  severability  from 
the  criminal  case  which  is  essential  for  an  independ- 
ent, appealable  order,  DiBeUa  v.  United  States, 
supra,  369  U.S.  at  125-127;  Hill  v.  United  States, 
346  F.  2d  175  (C.A.  9th),  certiorari  denied,  303  U.S. 
956;  Austin  v.  United  States,  297  F.  2d  356  (C.A. 
4th),  vacated  and  dismissed,  353  F.  2d  512;  Badger 
Meter  Mfg.  Co.  v.  United  States,  216  F.  Supp.  429 
(E.D.  Wise),  appeal  dismissed,  63-1  USTC  §9332 
(C.A.  7th),  certiorari  denied,  373  U.S.  902;  Greene 
V.  United  States,  296  F.  2d  841  (C.A.  2d),  vacated 
with  instructions  to  dismiss  appeal,  369  U.S.  403; 
Grant  v.  United  States,  291  F.  2d  227  (C.A.  2d), 
vacated  with  instructions  to  dismiss  appeal,  369  U.S. 
401.  As  this  Court  pointed  out  in  Hill,  ''appellant 
will  have  ample  opportunity  to  move  for  this  sup- 
pression at  any  criminal  proceeding  that  may  be 
brought  against  him."  346  F.  2d  at  177.  The  fact 
that  no  criminal  j)roceeding  has  as  yet  been  instituted 
does  not  render  such  an  order  appealable.  There 
were  no  criminal  proceedings  in  Hill,  Austin,  or 
Badger  Meter. 

2.  The  Court  erred  in  holding  tJiat,  where  docu- 
ments have  been  illegally  seized,  copies  made  hy  the 


Government  must  he  returned  along  ivith  the  oric/i- 
na,h.  We  respectfully  submit  that  the  authorities 
eited  for  this  proposition  do  not  support  it.  There 
was  no  order  for  return  of  copies  in  Silverthorne 
Lumber  Co.  v.  United  States,  251  U.S.  385,  392. 
Judge  Learned  Hand  did  make  such  an  order  in 
United  States  v.  Krause,  270  Fed.  578  ( S.D.N. Y.), 
but  we  are  unable  to  see  that  the  authorities  he  cited 
support  him.  This  Coui-t's  statement  in  Boren  v. 
Tucker,  239  F.  2d  767,  was  plainly  a  dictiun.  In  re 
Sana  Laboratories,  Inc.,  115  F.  2d  717  (C.A.  3d), 
and  United  States  v.  Pack,  146  F.  Supp.  367  (D. 
Del.),  seem  to  us  rather  to  support  the  Government's 
right  to  retain  copies  under  the  circumstances  of  this 
case. 

There  are  a  number  of  reasons  why  the  Govern- 
ment has  a  right  to  retain  copies,  even  though  the 
evidence  is  suppressed  in  any  criminal  proceeding 
against  the  owner  of  the  illegally  seized  originals: 

a.  The  Government  has  a  right  to  use  the  evidence 
against  a  third  party  whose  rights  have  not  been 
violated  by  the  illegal  seizure.  Wong  Sun  v.  United 
States,  372  U.S.  474,  492;  United  States  v.  Granello 
and  Levine,  243  F.  Supp.  325,  326-328  (S.D.N.Y.), 
affirmed,  365  F.  2d  990,  995-996  (C.A.  2d),  petition 
for  certiorari  pending. 

b.  The  Government  has  a  right  to  use  the  evidence 
against  the  owner,  if  he  deliberately  opens  the  door 
to  such  use  at  the  trial.  W alder  v.  United  States, 
347  U.S.  62,  65. 


c.  The  right  of  the  Government  to  use  the  evi- 
dence in  a  purely  civil  or  administrative  proceeding 
involving  the  owner  is  still  an  open  question.  Plym- 
outh Sedan  v.  Pentisylvania,  380  U.S.  693,  700-702; 
Cleary  v.  Bolger,  371  U.S.  392,  403,  413  (concurring 
and  dissenting  opinions) ;  Zamaroni  v.  Philpott,  346 
F.  2d  365  (C.A.  7th),  certiorari  denied,  382  U.S.  903. 

d.  The  copies,  having  been  made  by  Internal  Reve- 
nue officials,  are  the  property  of  the  United  States 
and  camiot  be  released  without  executive  authority. 
United  States  ex  rel.  Touhy  v.  Ragen,  340  U.S.  462; 
5  U.S.C.  22 ;  Treasury  Regulations  12,  Article  80. 

In  view  of  the  foregoing,  it  is  respectfully  sub- 
mitted that  a  rehearing  should  be  granted. 

Mitchell  Rogovin, 
Assistant  Attorney  General. 
Lee  a.  Jackson, 
Joseph  M.  Howard, 
John  M.  Brant, 

Attorneys, 
Department  of  Justice, 
Washington,  B.C.  20530. 
Of  Counsel. 

Manuel  L.  Real, 

United  States  Attorney. 
Dzintra  I.  Janavs, 

Assistant  United  States  Attorney. 

Certificate  of  Counsel 

The  midersigned  counsel  for  the  United  States 
hereby  certifies  that  the  foregoing  petition  for  re- 
hearing is  presented  in  good  faith  and  not  for  the 
purpose  of  delay.     It  is  further  certified  that  service 


of  this  petition  has  been  made  on  opposing  counsel  by 

sending  four  copies  thereof  on  tliis day  of 

December,  1966,  in  an  envelope,  with  postage  prepaid, 
properly  addressed  to  them  as  follows: 

Goodson  and  Hannam,  Esquires 
6380  Wilshire  Boulevard 
Los  Angeles,  California  90048 


Joseph  M.  Howard, 
Attorney. 
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